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INTRODUCTION!

““flee, but make sure you wear pink™’ (Gartner, 2016, p. 12)

How do people who are seeking asylum on the basis of sexual orientation and gender identity
(PSASOGI)? in Europe prove their claim? What do they need to do to get their claim
accepted? Does someone claiming asylum on grounds of SOGI in Germany have a higher
chance of their claim being accepted than someone making a claim on grounds of SOGI in
the UK or Italy? What are not only the legal but also the social experiences of PSASOGI in
these countries? How can these experiences be improved, and how can European asylum
systems treat SOGI asylum claims more fairly?

These are some of the questions the research project SOGICA — Sexual Orientation
and Gender Identity Claims of Asylum: A Human Rights Challenge tries to answer. SOGICA
is a four-year European project funded by the European Research Council (ERC). It is a
comparative study that investigates how asylum claims based on SOGI are treated in the UK,
Germany and Italy, and at European Union (EU) and Council of Europe (CoE) levels. The
number of SOGI asylum claims and acceptance rates in Europe is unknown, as most EU
member states do not record the grounds for claiming asylum. The European study Fleeing
Homophobia (Jansen and Spijkerboer, 2011) indicated that there is no consistency as to how

the EU member states treat SOGI claims. Since Fleeing Homophobia was published, the

! This contribution has been produced within the context of the project ‘Sexual Orientation and Gender Identity Claims of Asylum:
A European human rights challenge —SOGICA’. This project has received funding from the European Research Council (ERC)
under the European Union’s Horizon 2020 research and innovation programme (grant agreement No 677693). The author of this
book chapter is one of the three postdoctoral researchers working on the project and is responsible for the German case study (the
other researchers are Dr Moira Dustin, who is responsible for the UK case study and Dr Carmelo Danisi, who is responsible for the
Italian case study). The project is led by Prof Nuno Ferreira. For more information on the project, please visit www.sogica.org.

2 The idea for the term PSASOGI came after a discussion with a Friend of the SOGICA project - Aderonke Apata, who told us that
in her opinion ‘people who are seeking asylum’ should be used rather than ‘asylum seekers’, ‘to bring the people out’. The term
asylum seeker is often used in fixed ways/ as a fixed identity, without acknowledging the agency and diversity of the people who
are seeking asylum.
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Court of Justice of the European Union (CJEU) has made two important decisions on SOGI
claims (see below). However, as | will discuss below with the example of Germany, the
implementation of these decisions into domestic law is not clear-cut.

The SOGICA project looks at how the social and legal experiences of PSASOGI’s
‘refugeeness’ are not only shaped by sexual orientation and gender identity, but also by the
intersections with other social categories such as gender, ‘race’, religion and social class. By
drawing on the first phase of the project and focusing on the German case study, this chapter
explores what intersectional legal and social challenges PSASOGI face. The chapter therefore
aims to contribute to the small, but growing, literature that links intersectionality and asylum
(Firth and Mauthe, 2013), or uses the concept of intersectionality for the exploration of the
lives of PSASOGI (Baillot et al. 2012; Berger 2009; Epstein and Carrillo 2014; Lewis 2014;
Morgan 2006). But first, let me discuss SOGICA’s methodology and some ethical
implications of studying the lives of PSASOGI.

SOGICA’s METHODOLOGY

The SOGICA projected started in September 2016 and continues until August 2020. In these
four years, the project consists of different phases: 1. delineating the project’s methodology
and theoretical frameworks, in particular how human rights, feminist and queer studies and
the concept of intersectionality can be used as particular lenses for the analysis of SOGI
asylum claims; 2. conducting fieldwork in Germany, Italy, the UK and EU and on Council of
Europe (CoE) levels; 3. analysing the data, writing up the results and producing detailed
policy recommendations.

This chapter was written during the first and beginning of the second phase of the
project, i.e. during the process of writing, data had been collected but not yet analysed.

Hence, in this chapter | only draw on material collected during the first phase of the project.

The main research questions that SOGICA seeks to address are:
e How have European countries incorporated human rights violations related to sexual
orientation and gender identity into their asylum policies?
e How do these violations constitute, and how are they seen to constitute, causes of

asylum requests?



e How are sexual orientation and gender identity related asylum claims legally
adjudicated at domestic, EU and Council of Europe levels?

e Does the legal adjudication of SOGI related asylum claims influence claimants’
identity and integration in the host society? If so, how?

e How can the domestic, EU and Council of Europe legal frameworks adjudicate sexual

orientation and gender identity related asylum claims more fairly?

SOGICA adapts an inter-disciplinary (socio-legal), comparative and intersectional approach
to address these questions and explore the social and legal experiences of PSASOGI. The
project’s interdisciplinary approach uses legal and sociological theoretical frameworks and
methods. Employing a wide range of quantitative and qualitative methods, socio-legal
approaches look at the social factors involved, the social impact of law and practice
(McConville and Chui, 2007, p. 20). For our project, these approaches are especially useful
for exploring the relationship between sexuality, gender (identity) and the law, and their
intersections with other social relations of power. The comparative approach seeks to analyse
how the EU harmonised framework is disposed of within distinct jurisdictional, procedural,
cultural and political contexts. By focusing on Germany, Italy and the UK, we aim to explore
good and bad practices, as well as some distinct trends that may guide asylum decision and
policy-making. Whilst intersectionality is key for this research as a theoretical concept, it also
guides our methodology. By applying intersectionality as methodology, we follow Matsuda’s
approach to ‘ask the other question’ (Matsuda, 1991). That means that, during the data
collection and analysis, when we explore accounts of sexuality we ask ‘where is gender
here?’; in accounts on gender we ask ‘where is “race” here?’; and so on. This is vital for
exploring the socio-legal experiences of SOGI claimants and guides how we develop the
different methods we use for the data collection across the three case study countries.

Methods

In order to achieve an analysis that offers both breadth and an in-depth understanding, a

mixed-methods approach is used.

Data is collected using the following methods:



e 140 semi-structured interviews with PCASOGI, policy-makers, decision-makers,
members of the judiciary, legal representatives, and NGO activists, plus interviews
with policy-makers at European level,

e 12 focus-groups with PCASOGI,

e 30 non-participant contextual observations of court hearings;

e Questionnaires (self-completion)/ online-surveys for PCASOGI and a range of other
stakeholders;

e Documentary analysis of international, European and domestic case-law, policy

documents, NGO reports, case files, etc.

The interviews last between 60 and 90 minutes. SOGI asylum seekers and refugees are asked
questions about their social and legal experiences regarding their asylum claims. Focus-
groups offer an opportunity for sharing and comparing views in a way that individual
interviews do not. Questions in the focus-groups concentrate on asylum-seekers' opinions
about the asylum process for SOGI claimants and support services available. The interviews
with policy-makers, decision-makers, members of the judiciary, legal representatives and
NGO activists explore these actors' experiences with SOGI asylum claims and provide
particular perspectives on good and bad experience of practice in the individual contexts. The
interview and focus group transcripts are analysed using a qualitative data analysis software
(NVivo).

It is important to recognise the interactive nature of data collection; for instance, an
interview is always a joint production of accounts (Rapley, 2007). We follow the approach
Rapley (2007, p. 26, original emphasis) calls ‘“engaged, active or collaborative”
interviewing’. It is vital to respect participants’ privacy by not asking too personal questions.
Furthermore, allowing dialogue, and being truthful about what the study can achieve and
what the limitations are, are essential for building trusting relationships (Krause, 2017).

As Krause (2017) suggests, a human rights approach to research is especially
important when conducting research on refugees who have experienced human rights
violations. Participants need to be able to speak about the issues that are important to them.
Krause thus argues that ‘[c]rucially, when participants can speak out about issues that are
relevant for them, they are not treated as “data sources” but as persons.’ (Krause, 2017, 20)
This issue is also important from an intersectional perspective. For instance, even though our

research focuses on sexuality, gender identity and refugeeness as social categories of identity,



we also ask participants questions addressing other categories such as ‘race’ and religion, and
keep the interviews loosely structured as to allow participants to integrate references to
intersections with other categories.

We aim to include a range of perspectives in our project. Therefore, when recruiting
participants, we look for a diverse sample in terms of sexual orientation, sex, gender identity,
country of origin and other factors such as religion, age and social class. Important for that is
also that we provide information about the project in different languages. In order to reach
people widely, we provide translations of the project flyer, confidentiality and consent forms
not only in English, German and Italic but also in Arabic, French, Turkish, Urdu and Farsi.

In order to be able to base findings on a heterogeneous sample, it is important to not
only rely on gatekeepers but to use other recruitment strategies too. Gatekeepers often fear
that their clients are ‘too vulnerable’ and traumatised to participate in research projects and
therefore they close the door to researchers (as the SOGICA team has also experienced). In
addition, NGOs might only refer participants who they see as the ‘ideal’ sample (e.g. for the
reputation of the organisation) (United Nations High Commissioner for Refugees, 2003, p.
14).% Hence, for recruiting participants, we use a wide range of means such as publishing the

call for participants in newsletters, mailing lists, relevant publications, and on social media.

Ethical implications

It might be said that fulfilling ethical standards is important for any project; however, due to
the particular position in PSA find themselves, considering ethical implications when
conducting research with this group of participants is particularly important.* PSA are in
some sense ‘vulnerable’ because of their legal status but also because they are likely to have
experienced some traumatic events. Depression, post-traumatic stress disorder (PTSD) and
anxiety are common in the refugee population. Therefore, the retelling of traumatic events
can have a considerable impact on research participants’ mental health. If it was their SOGI
that caused PSASOGI harm, then talking about these aspects of themselves, and their

experience in this regard, might be re-traumatising. However, as Stevenson and Willott

® When gatekeepers are involved, it is important to make sure that potential research participants understand that the service
provision they receive from that organisation is not affected by their decision to participate in the research or not (see Clark-Kazak,
2017, p.12).

* Approval from the University of Sussex’ Ethics Committee has been obtained in the project’s first year (certificate of approval for
Ethical Review ER/NH285/1).



(2006) point out, we might not always have the right understanding of what topics will be
sensitive for a participant. There might be other intersecting parts of PSASOGI’s identities
that are more difficult to talk about and foresee.

It is important not to cause psychological harm by asking questions in an insensitive
way; or probing too much about experiences that seem to cause distress to the interviewee
(Krause, 2017).% Participants need to be made aware of the fact that the interview could
potentially be re-traumatising for them. It is crucial to take extra time to explain in writing
and verbally the aims of the study and what participation involves. Researchers need to allow
enough time for potential participants to ask questions, and think about and reflect whether
they want to participate, and decide whether they feel emotionally and mentally prepared to
share and discuss their experiences on the subject-matter.

Whilst there is a risk that interviews can re-traumatise participants, the potential
therapeutic effect of telling their story in a safe environment has also been pointed out
(Harrell-Bond and Voutira, 2007). Often refugees are keen to participate in research to make
their voices heard, and help improving the lives of refugees, if not directly for themselves,
then for future refugees, as it has also been expressed by some of our participants (see also
Venturi, 2017).°

However, the issue of ‘vulnerability’ is complex. Whilst PSA might in some sense be
vulnerable because of their legal status, not all refugees are vulnerable; some are immensely
resourceful, and might not consider themselves vulnerable (Stevenson and Willott, 2006).
Taking intersectionality seriously means that when assessing vulnerability, we ‘need to
consider both the individual circumstances of each research participant, rather than see them
as a homogenous group.’ (Stevenson and Willott, 2006, p. 383) By focusing on hardship and
using victimising notions, people seeking asylum are often portrayed as having similar
experiences, and being vulnerable (Krause, 2017). But the label of vulnerability can be
patronising. Instead of homogenising PSASOGI as a ‘vulnerable group’, intersecting
identities of each person need to be taken into account when assessing vulnerability. It is
important to also highlight asylum seekers and refugees’ agency. For instance, many are

themselves involved in establishing networks, support groups, and other forms of refugee

® This can also cause psychological harm to researchers. For instance, hearing stories of violence, rape, etc. can be difficult for
researchers and cause distress (Krause, 2017, p. 4).

® This was also my experience when | volunteered for the Lesbian Immigration Support Group (LISG) in Manchester (UK). LISG
(http://lesbianimmigrationsupportgroup.blogspot.de/) is a voluntary-led support group for bisexual and leshian asylum seekers and
refugees. | volunteered for the group from 2009-2016. During this time, we had been approached by many researchers and some
members took part in several research projects as they appreciated having their voices heard, and wanted to make a difference to

asylum seekers’ lives and raise awareness of the situation of LGBTQI refugees.
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activism.” In that respect, whilst it might be crucial to anonymise data to avoid risks, it is also
important to grant participants the autonomy to decide for themselves whether they want their
accounts to be anonymised or not (Clark-Kazak, 2017; Krause, 2017). In any case, research
participants need to be given the right to withdraw their informed consent at any stage of the
research.

It has been highlighted that the uniqueness of the refugee experience brings high
levels of distrust with it — because of mistreatment in countries of origin, but also
mistreatment during the asylum process (United Nations High Commissioner for Refugees,
2003). PSASOGI in particular will have had experiences of not being able to trust people and
‘be out’ with regard to their SOGI. This will be exaggerated by the power differentials
between researchers and researched and the fact that researchers often treat research
participants as solely ‘data source’ and not as active subjects with rights, dignity and agency
(Krause, 2017).® The asylum system disempowers PSASOGI, and often PSASOGI have
internalised disempowering messages. Traditional approaches to research can make PSA and
refugees feel exploited (Cochrane, 2015).

The three SOGICA researchers who conduct interviews with PSASOGI are cis-
gendered (one male, two female) white academics with considerable social, economic and
cultural capital. Hence, power inequalities between us and the participants of the study are
likely to exist on grounds of ‘refugeeness’, gender, ‘race’, socio-economic situation and
political rights status. In the interactive process of data collection power differentials (real or
assumed) need to be addressed, whilst acknowledging that power is relative and exists in
relationships, i.e., it can shift and change. Hence, it is important to not only consider the
intersecting identities of participants, but also those of the researchers.

In our project, we aim to do research with refugees instead of for or on refugees

(United Nations High Commissioner for Refugees, 2003, p. 14, original emphasis) and to

" For instance, in Germany between 2012 and 2014, a large number of refugees actively protested against their living conditions and
engaged in spatial politics, showing acts of resistance in refugee camps and accommodations. These protests included organising
demonstrations, raising awareness of the living conditions of asylum seekers, and occupying several places in Berlin, such as the
Oranienplatz, the Gerhard-Hauptmann-Schule, a roof of a hostel, a church, the TV tower at Alexanderplatz, and the floor of the
German Trade Unions in Berlin (to gain support from trade unions). These protests gained national and international media
attention, providing a visible platform for their demands (Bhimji, 2016).

® In my work at LISG, for instance, it happened all too often that after access to participants had been gained, trust won, and women
been interviewed, researchers did not ever contact us again. Such conduct contributes to PSASOGI’s frustration and mistrust of
researchers, but it also takes the opportunity away from them to use research findings for their own causes (Krause, 2017,
Mackenzie, 2007).



work collaboratively as much as possible.” Crucial here is that we keep in contact with all
participants throughout the project and offer emotional and practical support, wherever we
can. We will provide updates on the project in different stages of the project and send
participants the full report and the summary of our findings when the project is finished,
when they will also be invited to our final conference. Whilst we are aware that power
differentials are not likely to diminish, we aim to conduct research that brings reciprocal
benefits and establishes ‘ethical relationships between researchers and participants that are

responsive to the needs, concerns and values of participants.” (Mackenzie et al., 2007, p. 307)

THE GERMAN CASE STUDY

For SOGICA’s comparative study, Germany is interesting for several reasons: it has
taken a leading role in what is often referred to as Europe’s ‘refugee crisis’, processing more
asylum claims than any of the other 27 EU Member states, having received 1.3 million
refugees between 2015 and 2017 alone.’® But Angela Merkel’s ‘generous’ asylum politics
have been met with an increase in anti-immigrant sentiments, and a far-right party playing a
key role in German politics for the first time since the Nazi movement in the 1930s. In the
2017 general election, the political party Alternative for Germany (Alternative fuer
Deutschland) gained 12.6% of the votes and 94 seats in the Bundestag (German Federal
Parliament).'! Like all asylum seekers and refugees in Germany, PSASOGI find themselves
in a country full of contradictions: a generous border politic and welcome culture
(‘Willkommenskultur’), but also a not so generous asylum process and often inadequate
living conditions, combined with an increasingly hostile environment. As | will show, this
contradictory culture affects PSASOGI, whose asylum seeker status intersects with gender,

‘race’, sexuality and religion in complex ways that shape their experience.

° Some of the ways we try to do that: we have established a 5-member Advisory Board consisting of stakeholders, including two
refugee women. In the spirit of knowledge exchange, we are keen to collaborate with research participants and stakeholders
throughout the project, and we are trying to make this a genuinely two-way process so that we are also giving something in return.
All researchers are engaged with local NGOs. We have established a database of resources, which will hopefully be useful for
PCASOGI, practitioners and researchers alike. We give presentations and workshops and offer training and other support to
PCASOGI, refugee and migrant organisations. Furthermore, we will disseminate findings widely to academic and non-academic
audiences and make sure that we reach PCASOGI through networks and social media.

0 hitp:/www.dw.com/en/more-asylum-requests-processed-in-germany-than-rest-of-eu-combined-reports/a-36984339? , access
date: 5 June 2017.

1 https://www.bundeswahlleiter.de/info/presse/mitteilungen/bundestagswahl-2017/34_17_endgueltiges_ergebnis.html, access date
15 October 2017.
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Germany is also interesting to look at because of its legal system that falls within the
civil law model. In contrast to the UK’s common law and adversarial justice system, for
instance, where the evidence gathering burden is shared between decision-maker and asylum-
seeker but ultimately lies on the claimant, Germany adopts an inquisitorial system, i.e. the
decision-maker takes the lead in gathering evidence. As a report by AIDA (2015, 41) states:
‘[tlhe BAMF [Das Bundesamt fur Migration und Fliichtlinge/ Federal Office for Migration
and Refugees] is generally obliged to clarify the facts of the case and to compile the
necessary evidence.” This, however, can lead to harmful practices by the BAMF, for instance
when it tries to get information directly from the applicant’s social context in his/her country
of origin. In a shocking example that was referred to in a court case in 2007, the BAMF
gathered information from the foreign office with regard to the alleged homosexuality of a
man from Nigeria. The foreign office questioned his sister about her brother’s sexual
relationships and made further inquiries in Lagos, where he used to live, and concluded that
his sexuality could not be confirmed®®. Here then, potential harm had been caused by outing
the claimant in his country of origin, thus exposing him to danger if he has to return.

In addition, the country reports produced by the German Foreign Office usually only
have a small section on SOGI and are inadequate. These sections often focus solely on
homosexuality and marginalise transgender issues (Huebner, 2016, 247). Because of the
inquisitorial nature, also the judges are actively involved in investigating the facts of the case
(which can be highly intimidating for the claimant) rather than just playing the role of a
referee during the hearing, as it is the case in adversarial systems (such as the UK).*® Thus,
German courts are required to gain relevant evidence of their own initiative and are not
bound by previous decisions. SOGICA aims to explore whether the nature of law systems as
inquisitorial or adversarial makes a difference to SOGI claims. It also investigates how
German’s federal structure might impact on the legal experiences and social welfare of

PSASOGI.*

SOGI claims in Germany

12\/G Miinchen, Urteil vom 30.1.2007, M 21 K 04.51404, see Hempel 2014, p. 53.

13 The differences between the legal system in Germany and the UK might also impact on the implementation of gender guidelines
for instance. In the UK, the judiciary has more agency because of the precedent case system whilst in Germany the courts should
only interpret the German codification system. This might make it more possible for ‘norm advocates’ to influence the judiciary in
the UK than this is the case in Germany (see Markard 2011).

' The administration of asylum is not homogeneous across Germany. The federal structure of the political system influences how
asylum policies are implemented, and differences in the implementation seem to exist between the 16 federal states (especially with
regard to living conditions).



As there are no official figures available on the protection reasons, we do not know how
many asylum claims are SOGI-related in Germany. Whilst the Fleeing Homophobia report
(Jansen and Spijkerboer, 2011) refers to a relatively low number of SOGI claims in 2011, this
will have changed in recent years due to the general increase in asylum claims. It is estimated
that there are 3,500 PSASOGI in Berlin alone.”® However, it is noteworthy that not all
LGBTQI people who claim asylum will base their asylum claim on their SOGI as they might
feel reluctant to ‘out’ themselves during the asylum procedure and might fear that friends and
family find out about their sexual orientation (Kalkmann, 2010, p.4-6). Some will have fled
due to reasons other than SOGI, and some might not know that claiming asylum on grounds
of SOGI is a possibility.*®

Asylum claims based on SOGI fall under Article 1A(2) of the 1951 Geneva
Convention Relating to the Status of Refugees (the Refugee Convention), which defines a

refugee as a person who

owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside
the country of his nationality and is unable or, owing to such fear, unwilling to avail

himself of the protection of that country.*’

Depending on the exact Refugee Convention ground on the basis of which one wishes to
claim asylum, asylum claimants need to provide evidence of, for example, political activity,
ethnicity and so on. In claims based on SOGI, claimants need to submit evidence of
persecution, or fear of persecution, because of their SOGI, or perceived SOGI. In particular,
claimants need to prove that they belong to a ‘particular social group’ (PSG), i.e.
lesbian/bisexual/gay/transgender/intersex.

In Germany, however, the granting of refugee status on the Convention ground of
PSG is a fairly recent phenomenon and has only gained significance since 2005, when Article

' hitp://uk.reuters.com/article/us-germany-refugees-lgbt-idUKKCNOV02D8, access date 15 October 2017.

16 Although the Asylum Act contains obligations to inform applicants of the asylum procedure, NGOs have criticised the fact that
the leaflets handed out and the oral briefings provided are insufficient to adequately prepare claimants for their interview. In his
German report for Fleeing Homophobia, Kalkmann (2010) outlined that claimants were not made aware of the fact that sexual
orientation or gender identity are grounds for asylum.

Y My emphasis.
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10 (paragraph 1) of the EU Qualification Directive 2004/83/EC'® was transposed into
German law through the Residence Act,'®recognising claims of persecution on grounds of
SOGI. ?° Since then, the fear of persecution by non-state actors has also been accepted in
refugee claims (Hempel, 2014; Kalkmann, 2010).

With a landmark decision of the Federal Administrative Court
(Bundesverwaltungsgericht)? in 1988, persecution on grounds of sexual orientation started
falling under ‘asylerheblichen Merkmals’ of the Constitution (hence related to political
persecution), instead of the Refugee Convention’s PSG as was the case in the UK, for
instance.”? The Federal Administrative Court decided that, under specific circumstances, the
persecution of homosexual men in Iran could be accepted as “political persecution’. However,
this judgment, which still stands today (in relation to constitutional asylum) was based on a
problematic understanding of homosexuality. Considering when the decision was made, in
some ways it was progressive, as it drew on an understanding of sexuality as not ‘curable’ (it
was common during that time to believe that it could be cured), but as ‘irreversible’,
‘inescapable’ and ‘fateful’ (Huebner, 2016). However, the Court’s decision pathologised
homosexuals in other ways, namely as not being able to control their sexual urges
(‘tricbhaft’). Moreover, criminalisation of same-sex sexual activities was not sufficient for
granting asylum, and the courts specified that criminalisation was not a sufficient ground if
such norms existed to protect ‘public morality’ (Kalkmann, 2010, Huebner, 2016). In the case
of Iran, however, the courts found that the death penalty was a very harsh punishment and

disproportional to keeping public morality.?

'8 Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and status of third country nationals
or stateless persons as refugees or as persons who otherwise need international protection and the content of the protection granted,
OJ L 304, 30.9.2004, p. 12-23. In the meantime replaced with the recast Directive 2011/95/EU of the European Parliament and of
the Council of 13 December, 2011 on standards for the qualification of third-country nationals or stateless persons as beneficiaries
of international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the content of
the protection granted, OJ L 337, 20.12.2011, p. 9-26.

19 hitp://www.gesetze-im-internet.de/englisch_aufenthg/index.html

2 The right to asylum is enshrined in Art. 16a 1) Grundgesetz (GG, Germany’s constitution), and implemented through § 3 (1) of
the Asylum Act (Asylgesetz — AsylG) and § 60 (1) of the Residence Act (Aufenthaltsgesetz — AufenthG). In the two latter acts, the
definition of a refugee according to the Refugee Convention has been incorporated literally into the national law. As Markard
(2015) points out, although Article 16a GG refers specifically to ‘political persecution’, the German courts have assumed that this
norm conforms to the Refugee Convention and therefore only used 16a GG to decide on asylum cases.

* BVerwGE, 15 March 1988, C 278.86.

22 |n contrast, in the UK already in 1999 has it been accepted that women, and lesbians and gay men can form a ‘particular social
group' (Shah and Islam v Secretary of State for the Home Department, House of Lords, 2 A.C. 629, 1999).

2 Not to forget here is that West-Germany had also criminalised homosexuality for over 20 years and legalised it only in 1969 (it
was decriminalised in East-Germany in 1968). Also in West-Germany, it was argued that these laws were in place to protect
morality and decisions by the Federal Administrative Court contributed to holding this up. So, in this judgement the court might
have tried to defend their own decision-making in the past (see Hempel, 2014, 47).
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This decision, on which many others have subsequently been based, made a
distinction between homosexuals whose sexual orientation was ‘irreversible’ and those whose
sexual orientation was only ‘latent’ (hence they could choose whether to be gay or not). For
the latter, it implicitly denied one’s right to live their sexual orientation openly, and forced
them to live ‘in the closet’ (Markard, 2013, p.75). The consequence of this decision was that
for years to come, courts based their decisions on an assessment of the ‘intensity’ of the
irreversibility of homosexuality, and often commissioned medical and sexual ‘scientific’
reports to assess this (up to 2012, according to Hempel 2014, p.42). This led to rather obscure
decisions in the administrative courts. For instance, in one case the court argued that the
claimant’s sexual desires were not ‘abnormal’ and compulsory, and therefore he would be
able to suppress and compensate for these desires by masturbating.?*

This case law of the Federal Administrative Court and the administrative courts
became outdated, when persecution on grounds of gender identity and sexual orientation
became recognised under the PSG requirement of the Refugee Convention. As the courts
explain, it now does not matter whether the sexual identity of the claimant is so ‘inescapable’
to not be able to abstain from same-sexual activity®.

When establishing membership of PSG, the German Federal Office for Migration and
Refugees and the courts in Germany have followed the cumulative approach according to the
Qualification Directive, i.e. the claimant needs to demonstrate that they are member of a
social group that has a distinct identity in their country of origin and share a fundamental
characteristic with this group (see Hathaway and Foster, 2014, p.430). According to Wessels
(2017), however, the Qualification Directive only triggered a conceptual change from an
‘immutable’ characteristic (such as race or nationality) to one that is so ‘fundamental’ human
identity that it cannot be renounced (such as religion or political opinion). Hence, the courts
still assess fear of persecution and whether it can be expected from someone to be discreet
about their sexual identity and behaviour, based on whether the behaviour is ‘indispensable’
for the claimant’s identity.

In Germany, as in most European countries, the existence of ‘anti-homosexuality
laws’ is not sufficient to prove fear of persecution. Unfortunately, in 2013 also the CJEU
ruled in X, Y, Z?® that the mere existence of criminal laws punishing same-sex conduct was

not enough proof of the existence of persecution. There are currently 73 countries (and 5

Bav/e Regensburg, U. v. 4.8.1998 (see Hempel, 2014, 48; Markard, 2013, 76).

% See, for instance, Administrative Court of Frankfurt/Oder 19.11.2015 — 4 K 1099/12.A.

% Joined Cases C-199/12, C-200/12 and C-201/12, X, Y and Z v Minister voor Immigratie, Integratie en Asiel, 7 November 2013,
ECLI:EU:C:2013:720.
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entities) in the world (40% of all countries) with legislation in place that criminalises same-
sex consensual acts between adults.?” These anti-homosexuality laws do not exist in isolation
but are often linked to discrimination and intolerance in the society (Markard, 2013).
Nonetheless, as Huebner (2016, 256) points out, in Germany refusals are often based on the
reasoning that the existing laws are not used or that there is no knowledge that these laws are
used, and there seems to be an increasing number of refusals based on such ‘asylum
relevance’.?

Overall, there seem to be discrepancies in the ways in which the BAMF and
administrative courts deal with SOGI claims (Tometten, 2016). Case law does not always
refer to the existence of a particular social group, or indeed any other Refugee Convention
ground and there seems to be no common approach in the handling of these claims
(Kalkmann, 2010; Huebner 2016). For instance, before the CJEU decision in X, Y and Z in
2013 (see below), it was quite common for courts to argue that the claimant would not face
any persecution if he/she were to be discreet and did not live their sexuality openly in
public.?® However, other decisions exist, where the courts disagreed with the discretion
reasoning and argued that it was unacceptable to ask a claimant to keep their sexuality
secret,®

In X, Y and Z, the CJEU made it clear that homosexuals can fall under PSG for the
purposes of the Refugee Convention under the Qualification Directive and that it is a human
rights violation to ask applicants to be discreet about their sexuality. In December 2012, in
anticipation of this judgment, in a letter to a Member of Parliament, VVolker Beck, the BAMF
confirmed that it had changed its decision-making and had abolished the discretion reasoning
(Markard, 2013, p. 402).3! In 2014, in A, B, and C,* the CJEU also made it clear that

7 http://ilga.org/downloads/03_ILGA WorldMap_ENGLISH_Overview_May2016.pdf (access date 2 October 2017).

%8 See, for instance, vgl. 6 K 3802 / 13.A, VG Potsdam 13.05.2014; M 25 K 13.31348, VG Miinchen 19.11.2014. (Huebner, 2016,
256)

% For instance, Administrative Court Diisseldorf 14.1.2010 - 11 K 6778/09, Administrative Court Trier, 9.9.2010 — 1 L 928/10.TR
(Algeria); Administrative Court Dusseldorf 14.1.2010 - 11 K 6778/09 (Morocco), Administrative Court Disseldorf 27.8.2009 — 11
K 1003/09.A, Administrative Court Disseldorf 11.3.2009 - 5 K 1875/08.A (Iran), Administrative Court Regensburg, 15.09.08 - RN
8 K 08.30020 (Algeria), Administrative Court Disseldorf 21.02.08 - 11 K 2432/07.A (Egypt), Administrative Court Bremen,
28.04.06 — 7 K 632/05.A (Irag) (Kalkmann, 2010, 26-29). Hempel (2014, 58) also mentions VG Aachen, U. v. 26.2.2007 £ 5 K
2455/05.A.

% gee, for instance, Administrative Court Frankfurt/Oder, 11. November 2010, VG 4 K 772/10.A; Administrative Court Chemnitz,
11. July 2008, A 2 K 304/06, Administrative Court Neustadt/Weinstralle, 8 September 2008, 3 K 753/07.NW, Munich/Minchen,

30. Januar 2007, M 21 K 04.51404 (Kalkmann, 2010, 29).

31 | etter from Bundesamt fur Migration und Flichtlinge, BAMF, to Member of Parliament Volker Beck, 27 December, 2012.
Available: http://www.lsvd.de/fileadmin/pics/Dokumente/Recht/BAMF-121227.pdf).

¥ Joined Cases C-148/13 to C-150/13, A, B and C v Staatssecretaris van Veiligheid en Justitie, 2 December, 2014,
ECLI:EU:C:2014:2406.
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decision-makers cannot rely on stereotypes ‘alone’ (for instance, questions about visiting gay
bars and adopting certain looks or behaviour) and that late disclosure should not be a (sole)
ground for refusal. Direct questions about sexual practices should not be asked and courts
should not consider any tests, photographic or filmic evidence.*

Huebner (2016) notes progress since the two CJEU judgments with regard to
discretion, although discretion has still occasionally been used in the courts® and there are
still examples of cases where the BAMF makes decisions as if the 2012 letter and the CJEU
decision on X, Y and Z did not exist.*® While questions with regard to detailed sexual
practices seem not to be asked anymore, other private details about past and present
relationships, ‘coming out’, etc., still play a big role in assessing credibility (see Huebner

2016, 249).

Intersectional legal challenges

The asylum system asks PSASOGI for membership of a particular social group and
therefore focuses on fixed social identities, but the focus on sexual identity is problematic as
all too often the way PSASOGI live their SOGI is measured against white, Western notions
of sexual identity, whereas other social categories impacting on that identity are not
considered. In contrast to other areas of law, in asylum claims there is often not much
evidence provided, and as Herlihy et al. (2010, p. 364) argue, ‘decisions are inevitably based
on assumptions about the content and quality of the information presented. These
assumptions draw on subjective understandings of human interaction and behaviour.’

Studies on SOGI asylum claims have highlighted that decisions are often based on
Western cultural expectations around sexuality that lack an understanding of the complexities
of sexual identity (Morgan, 2006; O’Leary, 2008). As Morgan argues, such a racialised
Western model of sexuality that seems to represent a stereotypical white male middle-class

gay identity ‘presumes clarity of boundaries between heterosexual and homosexual identity

¥ Whilst the judgement in X, Y and Z is a positive step towards ending discrimination of SOGI claimants, as (Markard, 2014)
points out, the judgement is still problematic as it leaves some leeway for (culturally specific) stereotypical behaviours. Also, as she
points out, the court did not include the Advocate General’s recommendation to give applicants sufficient opportunity to respond to
doubts of his or her credibility (Markard, 2014).

34 See, for instance, 5 K 534 / 13, VG Saarland 23.01.2015 (Huebner, 2016, 256).

% For instance, in a 2015 case the BAMF argued that a gay man who had been arrested and mistreated by police in Uganda, could
go back and live discreetly, as sexual orientation itself was not criminalised but only certain sexual behaviour (see Huebner 2016,
255).
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and requires public expression of private and sexual behaviour’ (Morgan, 2006, p. 151-152).
In order to be successful, claimants need to conform to these Western stereotypes and a
particular ‘gay lifestyle’, be ‘out and proud’, visit gay bars, and participate in lesbian and gay
groups and at Gay Prides, for instance (Morgan, 2006; Bennett and Thomas, 2013). Western
sexuality labels are not sufficient to capture PSASOGI’s own diverse lived experience and
the ways in which they understand and express their SOGI (Brotman and Ou Jin Lee, 2011).
As Giametta (2014, p. 587) points out, the Western understanding of sexuality is often
problematic for PSASOGI who ‘negotiate their sexual and gender identities across cultural
constructions of gender liminality and sexual identity that do not match the repertoires of
western LGBTTI identifications and lifestyles’ (Giametta, 2014, p. 587).

In credibility assessments, this then becomes significant when claimants need to fit
into these norms in order to be perceived as credible (Gartner, 2016). In general, the
credibility of the SOGI claimants is often challenged because of implausibility, inconsistency
or lack of detail (Huebner, 2016; Kalkmann, 2010). As Huebner (2016) argues, credibility
assessments are based on collective heteronormative knowledge and essentialising non-
heteronormative ways of life. This often includes ideas of a homogenous gay collective, and
the devaluation and non-acceptance of bisexuality and fluid forms of sexuality. Sexual
identity needs to be presented as something ‘intrinsic’ for a claim to be accepted. Decision
makers use the binary framework of heterosexuality/nomosexuality, which are defined as
opposites and the ‘real’ sexualities. Asylum claims on grounds of bisexuality are therefore
difficult to establish as it is assumed that the person can choose between heterosexuality and
homosexuality.® In addition, we can find court cases, where the belonging to the PSG was
questioned because of the ‘mere inclination® of homosexuality®’ and where bisexuality was
subsumed under homosexuality without any assessment of the risk of persecution as a
bisexual person®. In such decisions, bisexuality and the risk of persecution on grounds of
bisexuality are erased, contributing to the invisibility of bisexuality (Klesse, 2018; Monro,
2017).

Decision-makers rarely consider how sexuality intersects with gender, ‘race’, religion,

age, and class for SOGI asylum claimants in ways that may differ from white, Western

% See, for instance, VG Saarland, 5 K 534/13, 18.02.2015; VG Ansbach AN 18 K 08.30201, 21 August 2008.

% See decision by Administrative Court of Ansbach AN 18 K 08.30201, 21 August 2008.

% See VG Saarland, 5 K 534/13, 18.02.2015; VG Anshach AN 18 K 08.30201, 21 August 2008; Administrative Court of Augsburg
Au 6 K 12.30387, 19.03.2013; Frankfurt am Main 1 L 3416/13. F. A, 26.09.2013,;

Administrative Court of Potsdam, VG 6 K 338/17.A, 27. April 2017.
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middle-class gay men, for instance (Held 2016, 2017).% For instance, owing to separating
gender and sexuality, decision-makers often question the credibility of lesbian asylum
claimants (Lewis, 2014). In the context of the US asylum system, Berger (2009) argues that
the intersectionality of gender and sexuality needs to be incorporated into the law as the
persecution on grounds of sexuality and gender are often linked (e.g. when leshians end up in
heterosexual relationships because of social pressures and experience domestic violence).
Therefore, credibility needs to be tackled from an intersectional perspective (Lewis, 2014).
Hence, intersectional analysis could be productively used in SOGI asylum cases. As
Markard argues with regard to the application of the Refugee Convention, ‘courts do not
always make use of the full potential of an intersectional analysis’ (Markard, 2016, 59), but as

she further explains:

Gender doesn’t simply differentiate between “men” and “women”, to the exclusion of
inter* bodies and certain trans* and inter* identities. It is also fundamentally
heteronormative, predetermining the acceptable sexual preference and the specific
way in which to “do gender”. [...] An intersectional approach can make these

dimensions visible in a more differentiated manner. (Markard, 2016, p. 56)

Judgments based on the Convention PSG ground often focus on either sexuality or
gender and leave out other Convention grounds, or do not consider intersections with these.
Markard has also pointed out that the ways in which German courts engage with the PSG
category (and the refugee definition in general) is problematic; often leading to the claimant
being granted subsidiary protection rather than refugee status. As she argues: ‘A careful
consideration of the particular social group category with respect to age, gender and ethnicity
as defining factors could lead to a more principled analysis and to recognition of refugee
status rather than subsidiary protection.” (Markard, 2016, p. 56)

Not only gender and sexuality are linked in the lives of women (and men). As the
Committee on the Elimination of Discrimination against Women (CEDAW) (Committee on
the Elimination of Discrimination against Women, 2014, p. 2) has reiterated on several

occasions:

* In my volunteer role at LISG, | saw many cases where claims were refused because it was not believed that the claimant was a
‘genuine’ lesbian. Claims were often challenged because of minor discrepancies in accounts, or because a delay in disclosure of
sexual orientation, previous heterosexual relationships, having children, religious beliefs, and even older age were used to

undermine the claimant’s credibility.

16



Discrimination against women based on sex and/or gender is often inextricably linked
with and compounded by other factors that affect women, such as race, ethnicity,
religion or belief, health, age, class, caste, being lesbian, bisexual or transgender and

other status.

Hence, from a legal perspective, an intersectional approach is important for assessing the fear
and the risk of persecution. As the next section will show, it is also important for

understanding the social experiences of PSASOGI.
Intersectional social challenges

Almost 40 years ago, the Combahee River Collective (1982 [1978], 13), a Boston-

based, black, lesbian feminist group, stated in their ‘Black feminist statement’:

The most general statement of our politics at the present time would be that we are
actively committed to struggling against racial, sexual, heterosexual, and class
oppression and see as our particular task the development of integrated analysis and

practice based upon the fact that the major systems of oppression are interlocking.

PSASOGI might face all of the structural oppressions addressed in this statement.
Their experience is different from other SOGI minorities. Like other people from SOGI
minorities, their experiences are shaped by the intersections of sexuality, gender, ‘race’, class,
religion (and other social identifiers), but PSASOGI experience these intersections in
complex ways through their persecution, escape and experiences with the asylum system. The
particular context in which PSASOGI find themselves shapes the intersections of sexuality
with other social categories in ways that are often not addressed in research on sexuality.
Their experiences are shaped by something more than ‘just’ sexuality and ‘race’ and gender
and class, namely by their ‘refugeeness’.

We can see this in the ways that PSASOGI often do not find a ‘safe haven’ in
Germany: their intersectional experience is shaped by a difficult asylum process and living
conditions.*® Administrative staff is often not considerate towards the special needs of this

“0 http://lernen-aus-der-geschichte.de/International/content/12840 (access date 2 October 2017).
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group. For instance, being put in large accommodation centres (‘Wohnheime’), where they
have to share a room with other PSA and lack privacy, can be extremely difficult for
PSASOGI.** They can experience discrimination and verbal and physical violence not only
from other asylum seekers, but also from security personnel, administrative staff and
interpreters.*> SOGI claimants might end up in small villages, or in army camps in the woods
(as one of the participants of the SOGICA project) and even if they are granted refugee
status, they will have to stay in the district for a further three years.*® Specialised SOGI
support is rarely available and there is also limited access to mental health support. Voluntary
organisations are campaigning for the state to meet the increasing need for support of
PSASOGI, for instance, by establishing safe residences for them, and a few accommodation
centres solely for PSASOGI have opened recently.**

Whilst PSASOGI might experience homophobia (and sexism and racism) in the
reception and accommodation centres, the general political climate in Germany affects their
social experience too. The founding of the anti-Islam, far-right political movement
PEGIDA® was a first sign of (renewed) anti-immigrant and racist sentiments in Germany
(similarly to other European countries) (Adam, 2015; Czymara and Schmidt-Catran, 2016).
For three years now, PEGIDA demonstrates weekly in Dresden (where only 1% of the

population is Muslim), and has at times attracted up to 15.000 protesters.*® Several surveys

*! http://wafmag.org/2016/06/difficulties-lgbt-refugee-germany/ (access date 2 October 2017).

*2 http://learning-from-history.de/International/content/12840 (access date 2 October 2017).

*% Claimants have no right to choose their place of residency. They can apply to be allocated to a particular town or district, but this
is granted in only exceptional cases. There is no legal obligation (on state level) to house vulnerable persons separately and no

systematic procedure exists. Asylum seekers stay in initial reception centres for up to six months before they move to
accommodation centres or sometimes individual accommodation (applicants from ‘safe countries’ are required to stay at reception
centres for the entire length of the asylum procedure, see AIDA, 2015, 10). Reception and accommodation centres are often (re-
furbished) former army barracks (sometimes situated in rural woods and cockroach infested (Scott, 2014)) and they are either
managed by the responsible authorities themselves or by NGOs or private facility management companies. ‘Security’ at the
reception centres is sub-contracted to private companies (usually the cheapest bidder). This is highly problematic, as some of these
companies attract neo-Nazis and cases of racist abuse and violence of asylum seekers by these security guards are known, but not
taken seriously by the state and are rarely punished (Komaromi, 2016).

* So far, two accommodation centres for SOGI asylum seekers have opened: one in Berlin that provides accommodation for 125
SOGI claimants and is managed by the Schwulenberatung Berlin, and one in Nuernberg that accommodates eight asylum seekers
and is managed by the LGBT+ community organisation Fliederlich (both are paid for by the local authorities). Similar projects are
planned in Cologne, Frankfurt  and Munich. See, for instance, https://rainbow-refugees.cologne/ ;
https://www.thelocal.de/20160223/berlin-opens-germanys-first-gay-refugee-centre; Iris Rajanayagam and Ahmed Awadalla,
http://lernen-aus-der-geschichte.de/International/content/12840 (access date 2 October 2017).

*® patriotische Europaer gegen die Islamisierung des Abendlandes — Patriotic Europeans Against the Islamisation of the West.
“http://www.deutschlandfunk.de/pegida-demo-in-dresden-nicht-nur-raeumliche-naehe-zur-
afd.1773.de.html?dram:article_id=396185 , access date 30 October 2017.
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indicate that anti-Islam resentments exist widely.*’ One study suggests that whilst there is a
general high acceptance of refugees, Muslim refugees are the least accepted (Czymara and
Schmidt-Catran, 2016). Institutional racism also seems to be widespread in Germany. For
instance, the far-right terrorist organisation National Socialist Underground
(Nationalsozialistischer Untergrund) killed nine people with migrant backgrounds between
2000 and 2007 without serious police investigation (or if, then investigating in the victims’
social circles), indicating an institutionalised blindness towards right-wing extremism (Adam,
2015). In 2015, there were 222 arson attacks on reception centres in Germany, but only four
of these resulted in convictions (Komaromi, 2016, p. 80).%

These growing racist and Islamophobic sentiments have a specific impact on Muslim
PSASOGI, who might find themselves in a complex web of homonationalist discourses. The
term homonationalism describes processes ‘where lesbian and gay tolerance is seen as a
source of national pride and positioned against other seemingly less-tolerant nations'. Here,
the 'liberal' Western gay subject is contrasted with the oppressed and/or homophobic non-
Western subject (Hubbard and Wilkinson, 2015, p. 605). The intersections of sexuality, ‘race’
and religion become visible here in the ways in which 'Muslim' and 'gay' are seen as
incompatible identities, and the conflation of ‘race’ and religion leads to a discourse that
constructs Islam as a homophobic religion (Haritaworn et al., 2008; Puar, 2007). In that
respect, right-wing discourses often justify their Islamophobic sentiments with the argument
that Islamic cultures apparently are intolerant towards SOGI minorities (Hubbard and
Wilkinson, 2015). These discourses leave Muslim PSASOGI on contradictory terrain: fleeing
because of homophobia and homophobic violence in their country of origin, they (as well as
their supporters) often feel the need to represent their country of origin (as a whole) as
homophobic during their asylum process; hence implicitly contributing to these
homonationalist discourses. At the same time, some PSASOGI might be critical with the
ways that authorities assume that these countries are homophobic (on a universal level). To
balance the constructed dichotomy between the liberal, gay-friendly, ‘civilised” West and the
homophobic, ‘backward’ non-West, it is important to recognise firstly that most of the anti-

*" For instance, 35% saying that migration from Islamic countries should be reduced, 44% disagreeing with the statement that ‘Islam
belongs to Germany’, 57% saying that they perceive Islam as a threat (Adam, 2015, p. 447)

8 Hostility towards migrants and support for the AfD seems to be higher in East Germany. As Adam (2015) points out, likely
reasons for the difference to West Germany is a higher unemployment rate, and a left-behind underclass (many young people moved
to the West), lack of exposure to migrants but also a different political education. As he points out, the GDR did not have the same
anti-racist education than in the West, where the Holocaust and German responsibility for World War Il was part of re-education
programmes introduced by the three Western allies, fostering a political consciousness and critical thinking of a new generation,
whilst life in the GDR was determined by conformity and indoctrination.
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gay legislation in the ‘non-West’ was introduced by Western countries during times of
colonialization, and secondly, that misogyny, sexism and homophobia are still widespread in
Western countries too. The figure of the sexist and homophobic migrant has become more
prevalent since the sexual assaults on New Year’s Eve 2015-2016 in Cologne that were
reportedly committed by men from North African and Middle Eastern countries and sparked
a debate on integration. The construction of such a figure contributes to rendering a gay

Muslim identity invisible.

CONCLUSION

This chapter has drawn mainly on literature and case law collected during the first phase of
the SOGICA project. There is some evidence that differences exist in how the 28 EU member
states treat SOGI claims (Jansen and Spijkerboer, 2011). By focusing on Germany, Italy and
the UK, SOGICA aims to contribute to harmonising the legal treatment of these claims, but
also to improving PSASOGI’s social experience. The chapter has begun to explore how
intersectionality can be used methodologically, and how we might look at PSASOGTI’s legal
and social experience from an intersectional perspective. | have discussed some of the ethical
implications when doing research with PSASOGI and argued that the concept of
‘vulnerability’ is complex and also needs to be looked at from an intersectional angle. In the
second phase of the project we will further discover how intersectionality plays out in the
data collection and analysis; and what other ethical issues arise. We will also further explore
what avenues exist for decision-making to not only focus on the PSG requirement but to also
include other convention grounds; an approach that might be more useful than the current
one. What is definitely needed, as | have argued in this chapter, is a shift in decision-making:
from assessing belonging to a PSG solely with regard to sexual orientation and gender
identity to assessing it as intrinsically linked to other social categories such as gender, age,
‘race’, religion and social class. This can be important for establishing credibility as well as
risk of persecution. Sexual and gender identities are more complex than the Western
stereotypes of white middle-class gay men. As the asylum system draws on fixed versions of
these identities that do not allow any fluidity, claims on grounds of bisexuality are difficult to
establish (and it is therefore not surprising that so far we have not found any participants who

have claimed asylum on these grounds).
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There is some indication that SOGI claims are increasingly rejected on grounds of
‘asylum relevance’ (i.e. that risk of persecution is assessed as low) and that the ‘discretion
argument’ is also frequently used again in Germany. Our project will further explore how the
changing political climate (more to the right) and homonational discourses affect SOGI
asylum policies and decision-making and PSASOGI’s legal and social experiences. It will
also further explore how these experiences are shaped by the intersections of sexuality,
gender (identity), religion, ‘race’, ability, age and social class; which has only been touched

upon in this chapter.
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