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Abstract:

The treatment of vulnerable defendants by criminal justice systems or correctional systems
varies within and between countries. The purpose of this paper is to examine three legal
jurisdictions - New South Wales in Australia, Norway, England and Wales - to understand the
extent of variation in practice within the Court systems for defendants with intellectual

disabilities (ID) and/or autism spectrum conditions (ASC).

Two of the jurisdictions had a process for screening in place, either in police custody or at
court, but this was not universally implemented across each jurisdiction. All three jurisdictions
had a process for supporting vulnerable defendants through the legal system. Across the
three jurisdictions, there was variation in disposal options from a mandatory care setting to
hospital treatment to a custodial sentence for serious offences. This variation requires further
international exploration to ensure the rights of defendants with ID or ASC are understood

and safeguarded.

Evidence is provided by clinical experts who describe the current context within and between
countries. Finally, we discuss the most challenging issues identified by authors including
screening, support in Court, legal frameworks, options for disposal, implications for practice

and future research directions.
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Introduction

Individuals with Intellectual Disability (ID) or Autism Spectrum Conditions (ASC) are
overrepresented in correctional or criminal justice systems (CCJS) (Hellenbach, Karatzias, &
Brown, 2017). Prevalence estimates of ASD and ID vary within the pathway and in prisons,
estimates have ranged between 1.5%-7% (Fazel & Seewald, 2012; Mottram, 2007), in court

3-23% and in police stations between 2%- 9% (Murphy & Mason, 2014).

CCJS settings worldwide differ in their approach to individuals with ID and ASC with some
countries having more than one jurisdiction, for example, the United Kingdom of Great Britain
and Northern Ireland (UK), United States of America (USA) and Australia. The UK comprises
three legal jurisdictions namely: England & Wales, Scotland and Northern Ireland, whereas in
the USA there are Federal and State Laws. In the federal court system, each state court system
has its own jurisdiction, with the geographic distribution of courts dependant on the power

of the court. There is one Supreme Court, 13 courts of appeal and 94 district courts.

Poor awareness and the lack of identification of ASC or ID within CCJS are reported to be
associated with poorer outcomes (Chaplin et al., 2017; McCarthy et al., 2019; McCarthy et al
2016a,b, Vanny, Levy, Greenberg, & Hayes, 2009 which may impact the referral and diversion
of individuals to appropriate health services and sentencing. The basic function of the criminal
courts is to determine guilt or innocence under the law. Once a case is heard, the judge is
responsible for sentencing and the administration of any punishment or sanction. However,
there are important differences between legal jurisdictions as regards what constitutes a
crime and the management of vulnerable individuals who come before the courts.
Neurodevelopmental disorders are a group of conditions with onset in the developmental

period that frequently co-occur together (DSM-5 American Psychiatric Association, 2013) and



include intellectual disability and autism spectrum disorder (ASD). They are lifelong conditions
and impact cognitive, social, language, motor and behavioural development. People with ID
or ASC present to correctional systems (CS), or criminal justice systems (CJS), throughout the
world. Evidence suggests that they are particularly over-represented in prisons and other
places of detention (Hellenbach, Karatzias, & Brown, 2017) and that their reported prevalence
within the criminal courts varies widely, ranging between 10 and 20% (Marshall-Tate et al.,
2020). This variation may be due to several factors, including what specific cut-off scores are
used to determine intelligence quotient (IQ) and how diagnostic criteria are applied

specifically to people with ID.

In some parts of the world, including England, Wales, Australia and New Zealand, court
mental health liaison and diversion (L&D) schemes have been established (James, 2006). Their
key aim is to identify people in the CJS who present with mental health needs, intellectual
disabilities, substance misuse and other vulnerabilities, then facilitate their onward referral
for appropriate treatment or support. To date, and despite wide-ranging service inclusion
criteria (NHS England, 2019), L&D services in England and Wales have mainly focused on
identifying defendants who present with severe mental illness, then linking them with health
services and other agencies such as housing in the community wherever appropriate (Scott,
McGilloway, Dempster, Browne, & Donnelly, 2013). There are, however, international

differences between the policies underlying such services and how they operate.

Additionally, the management of people with ID or ASC within criminal justice systems varies
considerably between jurisdictions (Cooper et al.,, 2017; Verbeke et al., 2015). There is,
however, relatively little research regarding defendants with ID or ASC within the criminal

courts (Allely, 2016; Allely & Cooper, 2017; Cooper & Allely, 2017; Maras et al., 2017; Chester,



2018). Within the available literature, there is presently little understanding of how different
jurisdictions act to assess and support people with ID or ASC through their criminal justice
systems. However, the need to identify defendants with vulnerabilities such as ID or ASC is
broadly in keeping with the human rights obligations of nation-states (van Kempen, 2018) not
least because it is known that outcomes can be particularly detrimental for this group (Jones
& Talbot, 2010). Inadequate in-depth understanding and knowledge regarding autistic people
may result in unjust outcomes (Cooper & Allely, 2017). To date, only a few studies have
investigated the knowledge or understanding of judges and other criminal justice
professionals as regards autistic people, although mental disorder in general or the presence
of disability or an ASC in particular, can offer powerful mitigation within criminal proceedings

(Hallett, 2019; Berryessa, 2014 & 2016).

Approach to Present study

This paper examines the services provided for defendants with ID or ASC who present to the
criminal courts in England, Wales, Norway and New South Wales in Australia, and uses a cross-
jurisdictions comparison, to examine four key areas relevant to defendants with ID and ASC.

These areas are:

e The availability of formal screening/assessments at court to identify people with ID or
ASC;

e The support provided for vulnerable offenders in attending Court;

e The legal frameworks regarding fitness to plead / effective participation and criminal

responsibility;



e Disposal options.

This article has been compiled by clinical academics, each with an international reputation for
leading research into how persons with ID and autistic people experience the Criminal Justice
System in their respective countries. The findings presented are drawn from their research
and experience. Brief case examples have also been provided from each of the jurisdictions
to illustrate pathways through the criminal justice system for people with ID or ASC (figures
2, 4 and 5). We have taken the perspectives of recognised experts due to their national and
international profiles working as clinicians and researchers in the three jurisdictions. We
chose two of the jurisdictions namely New South Wales with England & Wales because of
their shared legal traditions and Norway as another country in the same continental region
as England & Wales but also a jurisdiction with an established research record of studying the
needs of defendants with ID or ASC. The aim of the paper is not to provide a detailed critique
of legalisation with the primary aim of describing how health professionals working in a
variety of court settings perceive the current arrangements on identification, support and

disposal for this group of vulnerable defendants.

Findings

New South Wales, Australia

Australia has nine jurisdictions, including six states and three internal territories (see figure 1

below).

Enter Figure 1 around here



Given that each of its states makes its own laws, there are considerable differences across
criminal justice systems nationally, and, unsurprisingly, each has different approaches to the
management of defendants with ID or ASC. This section will focus on the jurisdiction of New

South Wales.

Formal screening/assessments at court to identify people with ID or ASC

Despite the evidence showing an over-representation of neurodevelopmental conditions
amongst defendants, there is no system for the comprehensive screening of those with
potential ID/ASC who come before Courts in any Australian jurisdiction. In some States or
Territories, mental health nurses or other health personnel can be available at the Court to
conduct a brief evaluation of an accused person. In NSW, for example, the State-wide
Community and Court Liaison Service, which is provided within Justice Health, can assist
Magistrates, solicitors and Police prosecutors by undertaking a preliminary assessment of
defendants who are suspected of having a mental health or ID/ASC condition, then referring
them to appropriate community services. However, this intervention relies upon CJS
personnel recognising that the accused person may have ID/ASC in the first place as no prior

screening is undertaken.

Screening instruments have been developed in response to needs identified by police forces
and other CJS agencies, including the Hayes Ability Screening Index (HASI) (Hayes, 2000; Erik
Sgndenaa, Rasmussen, Palmstierna, & Ngttestad, 2008), and the Hayes Ability Screening
Index — Nonverbal (HASI-NV) (Hayes, 2015), both of which are widely used in Australia and
internationally’. However, screening instruments do not diagnose ID/ASC per se, but instead,

indicate when a suspect may present with ID/ASC. Therefore, these instruments are used to

1 The author of this section of the chapter developed the HASI and HASI-NV and declares an interest.



signify a need for further in-depth assessment, as well as indicating when a third party person
is likely to be needed to support the person during a police interview for potential
vulnerabilities such as interrogative suggestibility during questioning (Gudjonsson, 2018).
They can also indicate when an accused person will need to be referred for further full

diagnostic assessment during court proceedings, or post-sentencing.

Support provided for vulnerable offenders during a police interview or attending Court
The implementation of supports or protections for vulnerable defendants largely depends
upon the Police being aware of the possible presence of ID/ASC or being informed about this

by a third party, such as a family member or support worker.

The Law Enforcement (Powers and Responsibilities) Regulation 2016 (NSW), Division 3, is
relevant to vulnerable persons, including a person with impaired intellectual functioning. The
custody manager who is responsible for a vulnerable detained person must, as far as
practicable, assist the person in exercising their rights under Part 9 of the Act, including the
right to make a telephone call to a legal practitioner, support person, or another person. The
custody manager must ensure that the caution and summary required by the Act are given to
the person. A support person must be aged 18 years or over and, in the case of a vulnerable
detained person can be a guardian or any other person who is responsible for the care of the
vulnerable person, or a relative, friend, or any other person (other than a police officer) who
has the consent of the detained person to be the support person or a person (other than a
police officer) who has expertise in dealing with vulnerable persons of the category to which
the detained person belongs. Further, the vulnerable suspect is entitled to have a support
person present during any investigative procedure, and the detained person must be

informed about this entitlement. The vulnerable suspect must be given reasonable facilities



to arrange for their support person to be present, in circumstances in which, so far as

practicable, the communication will not be overheard.

Legal frameworks - fitness to plead, fitness to participate and criminal responsibility

The legal parameters in Australia which are relevant to fitness to be tried continue to evolve
as new case law emerges, and as some States and Territories contemplate codification of
fitness to be tried. The current basis for assessing fitness is a common law test which relies
heavily on R v Presser [1958] VR 45, and subsequently Kesavarajah v The Queen (1994) 181
CLR 230, the latter being concerned with concerning the accused person’s condition during

what can, in some circumstances, be a lengthy trial.

The Presser formulation requires that the accused can understand what it is that he/she is
charged with, can plead to the charge and exercise the right to challenge a juror), to
understand generally the nature of the proceedings —i.e., that it is an inquiry as to whether
they did what they have been charged with. The accused needs to be able to follow the course
of the proceedings, to understand what is happening in Court, in a general sense, and needs
to be able to understand the substantial effect of any evidence that may be given, and be able
to make a defence or answer to the charge. They must also have the capacity to give any
necessary instructions to legal counsel. The accused needs to be able to tell counsel their
version of the facts and, if necessary, tell the court, as well as having sufficient capacity to be
able to decide what defence will be relied upon, and to make their defence and version of the

facts known to counsel and the court.

An examination for fitness can sometimes be a lengthy process, requiring a diagnostic
assessment, followed by a detailed interview to determine whether the accused meets the

Presser criteria.



The NSW Law Reform Commission (NSW Law Reform Commission, 2010) states:

“Failure to meet any of these (Presser) standards renders the accused unfit to stand trial. The
determination is made by reference to expert psychiatric evidence which addresses the
standards and may also express an opinion about the overall ability of the accused to stand

trial.” (P. 6)

III

In the USA a number of scales have been developed to evaluate “competency to stand tria
(which is parallel to the concept of fitness in Australia), and each has some difficulties with
classifying the client as competent or not (Rogers & Johansson-Love, 2009). No similar
instruments have been standardised or validated to assess fitness to be tried in any Australian
jurisdiction. Whilst intelligence and adaptive behaviour instruments are useful starting points
in a fitness assessment, there is no direct correlation between standard scores on these or
other psychological instruments and the client’s fitness or unfitness. Factors such as attention
or concentration, language development, processing speed, memory, challenging behaviour,

and executive functioning are important in determining fitness.

If an accused person is found unfit, he/she is referred to the NSW Mental Health Review
Tribunal which, amongst other issues, must determine whether the accused is likely to
become fit within the following 12 months; if they are unlikely to become fit, the matter then
goes back to the court for a “special hearing”, which determines whether, on the limited
evidence available, the person committed the crime charged (Lerace, 2010). If the accused is
found to have done the offence, the Judge must determine if, in a normal trial, a sentence of
imprisonment would have been handed down; if so, the Judge must indicate what the total
sentence would have been. This “limiting term” is the maximum period that the accused may

be detained, thus avoiding the situation of indefinite detention.



Options for disposal

Sections 32 and 33 of the Mental Health (Forensic Provisions) Act 1990 (NSW) provide
diversionary options for people with ID/ASC and/or mental health conditions. A Magistrate
has the option to dismiss the charge and discharge the defendant unconditionally, or subject
them to certain conditions as set out in the legislation. In practice, a Magistrate usually
requests a treatment plan for the defendant, nominating community/disability services or
medical/mental health facilities that would be beneficially involved in the ongoing support of
the accused. If the defendant fails to comply with the conditions within six months of
discharge, the Magistrate may deal with the charge as if the defendant had not been

discharged, possibly resulting in a sentence.

Some States and Territories have introduced specialist courts for dealing with accused
persons with ID/ASC, an example being the WA Intellectual Disability Diversion Program Court
(Magistrates Court of Western Australia (Producer), 2019) (Magistrates Court of Western
Australia, 2019). Referrals to this Court are typically made by Magistrates in general court
lists, usually at the suggestion of a defence lawyer, supporting agency, carer or family
member. One key condition is that the accused must have entered plea/pleas of guilty to at
least a significant proportion of the Magistrate court charges, which may have the

unfortunate effect of encouraging defendants to enter a guilty plea to obtain care.

Enter Figure 2 around here

3.2. England and Wales

Formal screening/assessments at court to identify people with ID or ASC
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To date, hardly any research has considered defendants presenting with ID or ASC in the
criminal court system in England and Wales (Department of Health, 2009; Srivastava,
Forrester, Davies, & Nadkarni, 2013). Accurate prevalence rates would depend upon the ID
or ASC being perceived by court personnel, lawyers, or existing court liaison and diversion
services, however, this can be problematic, particularly in those with a high level of expressive
and receptive communication (Forrester & Hopkin, 2020; Archer & Hurley, 2013). A lower
likelihood of spontaneous identification exists for those without dysmorphic features,
physical disabilities, or specific syndromes, and thus whose ID or ASC is less visually obvious
(Ali & Galloway, 2016; Smith, Polloway, Patton, & Beyer, 2008). This has led to calls for the
implementation of routine screening measures in criminal justice proceedings (Department
of Health, 2009, Talbot, 2009 & McKenzie et al., 2012). However, there are a lack of screening
tools to highlight cases with ID or ASC (Hellenbach, 2012; Herrington, 2009; Mckinnon, Thorp,
& Grubin, 2015). Consequently, screening for ID and ASC is not well established in court in
England, and research has indicated that even when screening systems are in place some
people remain unidentified (Mckinnon et al., 2015), and therefore at risk of not receiving the

support they require throughout their journey within the criminal justice system.

Support provided for vulnerable offenders attending court

In England and Wales, there are a number of initiatives that aim to support the specific needs
of those with ID or ASC at court. Liaison and Diversion (L & D) services have developed in
England and Wales over the decade, with a remit to identify and support and provide
alternative pathways for people who present with all types of vulnerabilities (Forrester,

Hopkin, Bryant, Slade & Samele, 2020; Forrester & Hopkin, 2019; NHS England (2019);
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Chaplin, McCarthy, & Forrester, 2017). Coverage is national and centrally funded by the
National Health Service (NHS) but, arguably, the availability of ID and ASC expertise in L & D
teams varies geographically (Chester, 2018). Eligibility criteria for the service are detailed in
figure 3. Clinicians are commonly mental health trained nurses, who do not necessarily have
expert knowledge a regards ID and ASC, although some teams have access to learning
disability nurses and speech and language therapists. The arrangement of support within the
court is dependent on the initial identification of the defendant with ID or ASC by these
clinicians, and this is most likely to occur through initial screening at an earlier stage of

proceedings, in police custody.

Enter Figure 3 around here

A defendant can be assessed as fit to stand trial and to enter a plea but may nonetheless
require assistance with understanding court proceedings (O’Mahony, 2012). For a defendant
with ID or ASC, communication difficulties can impede effective participation in court
proceedings (Talbot, 2009). These problems can be manifest both in a defendant’s limited
understanding of what is being said in court by the judge or magistrates, lawyers and others
(i.e., receptive communication) and in making themselves understood (i.e., expressive
communication) (Talbot, 2009). In England and Wales, the role of the Registered Intermediary
(RI) was introduced by the Youth Justice and Criminal Evidence Act 1999, and the Rl can: assist
the police in communicating with witnesses at the investigation stage, take part in pre-trial
meetings and court familiarisation visits, and assist communication with the witness at trial
(O’Mahony, 2010). The defendant does not by law have the right to an RI; and, as such, use

of this service varies considerably across England and Wales (Cooper & Mattison, 2017).
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Legal frameworks - fitness to plead, fitness to participate and criminal responsibility

Further to the provision of courtroom support, before or during a trial, ID or ASC may be
relevant in establishing whether the defendant has mens rea for the offence, assessing fitness
to plead (Brown, 2019 a & b; Mudathikundan, Chao & Forrester, 2014; Taylor,2011;Rogers,
Blackwood, Farnham, Pickup, & Watts, 2008), and in considering the availability of an insanity
defence (Baroff, Gunn, & Hayes, 2004). Mens rea relates to whether the defendant intended
a consequence (meaning to produce a result, or realising that the result is virtually certain),
or recognised the risk of the consequence, and took the risk anyway. Ascertaining mens rea
in a case involving a person with ID or ASC can be a core part of the case and its outcome

(Chester, 2018).

In England and Wales, the concept of fitness to plead (FTP) refers to whether the defendant
is mentally capable of fairly standing trial (Brown, 2020 a & b; Rogers et al., 2008; Taylor,
2011). A psychiatrist assesses this and the main criteria used in determining FTP have been
established by case law (R — v — Pritchard, 1836; R —v —M (John), 2003) as follows:

e Understand the charges;

e Decide whether to plead guilty or not;

e Exercise the right to challenge jurors;

e |nstruct solicitor and counsel;

e Follow the course of proceedings;

e Give evidence in their own defence.

13



In England, there is not a specific IQ level at which a person is considered unfit to plead, and
in practice most people with mild ID (IQ 55-69) are found to be ‘fit’ (Taylor, 2011). The
prosecution, defence or judge can raise the question of whether a defendant has FTP. The
defendant may be remanded to hospital where the accused can be evaluated within a
psychiatric setting using the Mental Health Act (1983). If a defendant is found to be fit to
plead, the case will continue, and the judge may choose to make support available to the
defendant (Talbot, 2009). If a defendant is found to be unfit to plead, a ‘trial of the facts’ may
be held, where the jury decides whether or not the defendant had done the act of which they
have been accused (Talbot, 2009). Following the trial of the facts, the court can make one of

the following orders (Baroff et al., 2004):

an admission order to such hospital as the Secretary of State specifies (Section 37 of

the Mental Health Act (1983) with or without restrictions);

e aguardianship order under the Mental Health Act (1983);

e asupervision and treatment order; or

e an order for the defendant’s absolute discharge.

The defence of ‘insanity’ relies on principles created by judges in case law following the trial

of Daniel M’Naghten (1843), where law was stated as follows:

“the jurors ought to be told that in all cases that every man is presumed to be sane,
and to possess a sufficient degree of reason to be responsible for his crimes, until the
contrary is proved to their satisfaction; and that to establish a defence on the ground
of insanity, it must be clearly proved that, at the time of the committing of the act, the

party accused was labouring under such a defect of reason, from disease of the mind,
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as not to know the nature and quality of the act he was doing, or, if he did know it,

that he did not know he was doing what was wrong.”

For an insanity defence to be available, the criteria described above must be met. In a case
where an accused person presents with ID or ASC, and the possibility of an insanity defence
has been raised, experts will be sought to provide evidence to the court (Baroff et al., 2004).
This is done on a case-by-base basis and if it is determined that the defendant is not guilty by
reason of insanity, the Judge has access to the same range of options, under the Domestic
Violence, Crime and Victims Act 2004, that are available to those who are found unfit to plead
—i.e., a hospital order (with or without a restriction order), a supervision order, or an order

for absolute discharge.

Diminished responsibility is a partial defence to murder, initially set out in the Homicide Act
1957 and later amended by the Coroners and Justice Act 2009 (Hallett, 2018). For a successful
defence, the Act states that a person who kills or is party to the killing of another is not to be
convicted of murder if they were suffering from an abnormality of mind which: arose from a
recognised medical condition; substantially impaired their ability to understand the nature of
their conduct, form a rational judgment, or exercise self-control; or provides and explanation
for their acts and omissions in doing or being a party to the killing. This defence may, in some
circumstances, be available to defendants with ID or ASC, depending on the nature of their

condition and the events under consideration.

Options for disposal
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The first sentencing decision takes place when a defendant appears in court for the first time,
and concerns whether to offer bail or to remand in custody (Chester,2018). Research has
suggested that those with ID or ASC have difficulties understanding basic criminal justice
terms such as ‘remand’, ‘plead’ and ‘bail’ (Talbot & Jacobson, 2010), even if they are deemed

‘fit to plead’.

If the defendant is found guilty following a trial, a number of sentencing options are available,
depending on the seriousness of the offence. The court should be given access to information
on a defendant’s needs at the pre-sentence stage, to inform sentencing decisions through a
pre-sentence report (PSR) prepared by a probation officer (Talbot, 2009). The PSR describes
the offence, background and circumstances of the offender, can include sentencing
recommendations, and should contain all the information necessary to inform an appropriate
disposal or outcome for the defendant (Department of Health, 2009). In addition, for those
whose cases are dealt with in the Magistrates’ Courts, the Court L&D service may provide a
written report to court relating to the specific care and treatment history and needs of a
person with ID or ASC describing community support services that they are currently
accessing as well as potential referral pathways as recently supported by new sentencing
guidelines which includes people with developmental disorders (Sentencing Council, 2020).
As with all other convicted defendants, the person with ID or ASC can receive a prison
sentence, a fine or a community order with or without a mental health treatment
requirement. The Court can also impose a hospital order for treatment under Mental Health

Act (1983) if two psychiatrists recommend this.
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Research examining sentencing practices in relation to those with ID or ASC and those without
is lacking in the UK. Those with ID or ASC are over-represented amongst remand prisoners,
and this is thought to be because of lack of understanding or awareness of appropriate
alternative care pathways, or limited staff skills in working with people presenting with
offending behaviour (Ali, Ghosh, Strydom, & Hassiotis, 2016). In addition, prisoners with ID or
ASC may not have access to information that they can understand and therefore may not be
aware of their rights, including their right to apply for bail. As regards to people with ASC, it
has also been suggested that the courts may misinterpret autism-related behaviours as lack
of empathy, resulting in harsher sentences (Archer & Hurley, 2013). However, it has also been
reported that people with ASC within inpatient forensic services are more likely to be subject
to civil, rather than forensic sections of the MHA suggesting that their behaviour has been
managed within the mental healthcare system, rather than being processed through the CJS
(Esan, Chester, Gunaratna, Hoare, & Alexander, 2015)

Please see figure 4 for two case examples from England in which one person received a

community order with supervision and the other person went to prison.

Enter Figure 4 around here

Norwa

Formal screening/assessments at court to identify people with ID or ASC

Screening assessments have rarely been used in Norwegian courts. The identification of both
intellectual disabilities and psychiatric disorders has principally sat within the domain of
forensic mental health, however the information obtained from these examinations seldom

influences court proceedings. Despite this, some benefits have been derived from certain
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screening tools. For example, after it was validated on Norwegian samples (Braatveit,
Torsheim, & Hove, 2018; Hayes, 2000; Sgndenaa, Linaker, Bjgrgen, & Ngttestad, 2010), the
Hayes Ability Screening Index has been used by some experts in their assessments. However,
in a recent study of the Norwegian prosecuting services, only 13% confirmed that they had
used screening tools to identify cognitive dysfunction (Olsen, Kermit, Dahl, Sgndenaa, & Envik,
2018). Interestingly, those who did use them also reported a more frequent flow of cases
involving people with ID. However, the widescale identification of ASCs has not been a topic
of interest among forensic mental health clinicians. A study of 48 offenders with diagnosed
ASC (Helverschou et al., 2014) found that only 27% had received diagnoses using proper

screening or diagnostic tools.

Support provided for vulnerable offenders during police interview or attending Court

The Convention of the Rights of Persons with Disabilities (CRPD) places significant emphasis
on the right to equality before the law, equal protection of the law for all persons and the
benefit of the law for people with disabilities (Skarstad, 2018). It requires that nations secure
necessary supports for people with disabilities undergoing legal proceedings, as outlined in
Article 5, 12 and 13. Having become concerned about its obligations to the CRPD, the
Norwegian government (the Directorate for Children, Youth and Family Affairs) has initiated
an educational programme for courts (Sendenaa, Friestad, Storvik, & Johnsen, 2019) as well
as introducing some research projects focusing on people with ID who are charged with

offences, or who have been convicted of crimes.

In 2011, Norway introduced a service called “barnahus”. This service has been designed to
perform the cross-examination of persons who need support because of their vulnerability in

court settings. The name “barnahus” refers to minors, and its focus and practices have chiefly
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concerned cases involving children. Although its target group is minors, people with ID and
ASC also come under its expertise and responsibility (Bredal & Stefansen, 2017). However,
the focus and priorities of the “barnahus” have been victims of crime, and the large number
of cross-examinations of children appears to have overshadowed the needs and knowledge
of people with ID, especially those who have been charged with criminal offences (Dahl,

2018).

Legal frameworks - fitness to plead, fitness to participate and criminal responsibility

The framework for criminal responsibility in Norway is relatively restrictive. The level of
intellectual functioning is set at an 1Q of 55, and all defendants with an IQ of above 55 are
considered fit to plead, fit to participate and to have criminal responsibility. Below this level,
a person is not considered responsible but can be sentenced to mandatory care if the offence
is considered very serious. Such convictions are very rare, occurring less than once a year
(Sendenaa, Friestad, Storvik, & Johnsen, 2019). Offenders with significant intellectual
problems (i.e., with an IQ less than 55) have, in most cases, not been appropriately supported,
and the contrast between the need for care and mandatory care is substantial. The agreed
level of criminal responsibility has been debated in the last few years, resulting in proposed
changes to the limit, from an IQ of 55 to an IQ of 60, however these changes have not yet

been fully implemented (Norwegian Department of Justice, 2019).

Enter Figure 5 around here

Options for disposal
Norwegian law gives convicted persons with a ‘legally’ mild ID (i.e., 1Q 55-75) the opportunity
to receive an altered or reduced sentence. This opportunity has been considered fewer than

10 times per year and has resulted in milder sanctions in a minority of these cases (Sendenaa
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& Spro, 2016). Interestingly, the milder sanctions were more common in cases of sexual
offences, compared with all other types of offending behaviour. In one case, a 41-year-old
man who had had sexual contact with a girl aged 14 was assessed to have an IQ of 71. The
first judge said: ‘In judging the mental condition of the man, | emphasise the fact that the age
difference between the convicted and the offender will be an important factor for meting out
the level of punishment. It must therefore be important that the convicted person's mental
age is similar to that of the victim. This relationship, combined with the confession, means

that | find it right to go below the minimum penalty for such offending’.

Discussion

This paper highlights agreement between clinicians and researchers across jurisdictions as to
what constitutes best practice. This includes supporting the rights of individuals with ID and
ASC within the legal system by, for example early identification so ensuring access to
safeguards during Court proceedings and an emphasis on the least restrictive disposal

options.

Screening

A lack of specialist clinical staff with expertise in seeing people with ID or autistic people has
in part led to the development and use of specialist screening measures to identify this group
within criminal justice systems or correctional systems over the last twenty years (Hayes,
1997; Hayes, 2000). Prior to this the identification of ID and ASC was made using routine
observation of behaviour and communication (Henshaw & Thomas, 2012). This has allowed
non-specialists to assist the identification of ID or ASC, to act as an indicator of future

assessment and support needs of those presenting. Although screening for ID or ASC is in
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evidence within criminal justice systems or correctional systems its use has not been routinely
standardised with no consolidation of the current evidence base nor synthesis of short-term
or long-term outcomes for persons with ID or ASC. This was also the case across the three
jurisdictions, where little evidence of fully established nationally adopted screening
programmes to identify defendants with possible ID or ASC were found. In addition, there
was no universal agreement as to which tool is most accurate and appropriate in these
circumstances. In New South Wales, Australia, there is a history of research reporting on the
development of screening instruments such as the HASI and HASI-NV, which were created in
response to needs expressed by police forces and to estimate prevalence within CJS agencies.
In the UK, new screening measures were developed, including the Learning Disability
Screening Questionnaire (McKenzie et al.,, 2012) and Rapid Assessment of Potential
Intellectual Disability (RAPID) (Ali and Galloway, 2016). Each of these tools have been used
where routine screening for identifying people with ID exists, however, their use in everyday
practice remains aspirational in the UK. In Norway, screening is seldom employed, and instead
there is a reliance on clinical examination. However, researchers in Norway have tended to
use the HASI (Sgndenaa et al., 2010). Adopting screening in a busy court can present
challenges of its own, given the number of defendants being processed. In this busy
environment, other assessments — e.g., general mental health, self-harm and suicide - may
take priority. In some mental health assessments, there is provision to screen for ID or ASC,
but poor awareness and understanding of these conditions means staff may not know when
they are indicated, instead of relying on previous clinical or prison records to identify
individuals. As well as identification of ID and ASC there have been other arguments for
screening including highlighting those most likely to have or be at risk of developing a

comorbid mental disorder, informing early intervention strategies for vulnerable individuals
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such as prisoners for self-harm behaviour and for the cost benefits for example screening can
be administered by non-specialists and takes less time to administer than a diagnostic
interview. There are some limitations to screening particularly when not administered
correctly or outside of an agreed protocol. These include the difficulties of administering in
busy settings such as the Court, over screening i.e. using multiple screens, rather than those
indicated to detect the condition of choice, unvalidated screens not measuring the construct
or are not generalisable to other areas where the diagnostic threshold may differ, such as in
the case of ID where arbitrary 1Q cut off points may be used to confirm a diagnosis within

different legal systems.

Support in Court

The Convention of the Rights of Persons with Disabilities, and Article 6 of the European
Convention on Human Rights, advocate equality before the law and safeguard the right to a
fair trial (Council of Europe/European Court of Human Rights, 2019). Together, they have
helped to ensure that defendants must be able to understand and effectively participate in
criminal proceedings, and that people with ID or ASC, in particular, receive the supports they
require to receive a fair trial. Support is dependent on the police or court being aware and
identifying that the person has ID or ASC or are vulnerable, which is in part dependent on the
resources for screening discussed above. The type of assistance available varies but includes
support to understand and be able to meaningfully take part in court proceedings. In all three
jurisdictions, there was the availability of a support person in some form prior to court
proceedings. This may include help to understand and exercise their rights through additional
support from services such as “barnahus” or by an individual such as a solicitor, guardian or

appropriate adults, particularly when being interviewed or questioned by police officers. Only
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Norway, through ‘barnahus’, and the registered intermediary system in England and Wales,
provide support during the actual court proceedings. In practical terms, several things can be
put in place to help persons with ID and ASC in court. These include formal schemes such as
‘Special Measures’ which are used to help facilitate vulnerable and intimidated witnesses to
give evidence. Eligibility for Special Measures includes, but not limited to, those with
significant impairment of intelligence and social functioning, as well as children, those with a
mental disorder. Special measures are subject to the discretion of the court and may include
giving evidence in private, the exclusion from the court of members of the public and the
press, removal of wigs and gowns, a visual recorded interview examination of the witness
through an intermediary or use of screens when giving evidence. In addition, other
reasonable adjustments can be made to promote understanding and participation of persons
with ID and ASC across criminal justice settings including communication assistance to
understand proceedings or to give evidence (this may be audio or written easy read materials
or whatever communication medium is best understood by the person), preparing the person
for an interview so the person can understand what to expect in the formal setting of the
court, involving carers or advocates where appropriate and offering breaks and factoring in
the possible need for extra time as necessary. For further advice on making reasonable

adjustment the Court can refer to specialists within the court setting e.g. Court Liaison Nurses.

Legal frameworks

In New South Wales, new case law has meant fitness to be tried is under scrutiny. The Presser
formulation safeguards are similar to those operating in other countries and jurisdictions -
i.e., that the accused be able to understand what it is that he/she is charged with, can plead

to the charge, exercise the right of challenge (to a juror), can generally understand the nature

23



of and can follow the proceedings. The fitness to plead criteria in England and Wales are the
product of case law and also require defendants to have the ability to instruct counsel. In
England and Wales, the document Sentencing Offenders with Mental Health Conditions or
Disorders is now in place and puts forward issues of culpability be considered for all mental
health and developmental conditions including ID and ASC (Sentencing Council, 2020)(Please

see figure 6).

Enter Figure 6 around here

Competing medicolegal definitions contribute to operational differences between countries
where ID may be defined differently with the emphasis anywhere between moderate to
borderline ID. Those with moderate ID in Norway or England or Wales are unlikely to receive
a custodial disposal with a placement in supervised residential care the most likely outcome.
For those in the mild to borderline range of ID, it is much more arbitrary as to whether a
person is dealt with under a forensic section of the Mental Health Act or sentenced to prison
as is the case in England and Wales (Taylor, 2011; Morrissey, 2018). However diversion due
a finding of unfitness to plead may result in a person spending many years in hospital rather
than a shorter prison sentence which raises significant concerns for breaches of the person’s

human rights (Arstein-Kerslake et al., 2017).

Options for disposal

We do know that once ID or ASC is identified, advice can be provided to court on the
defendants’ ability to understand and participate in the court process and make
recommendations on disposal options based on risk, taking into account both mitigating and
aggravating circumstances. Disposal for this group is increasingly based on the least restrictive

option (Sentencing Council, 2020) following the appropriate consideration of factors such as
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risk and the need for assessment and treatment where it exists. Poor understanding of ID or
ASC can nevertheless lead to an increased likelihood of being remanded to prison, or to
inappropriate sentencing. A key benefits of liaison and diversion schemes which can be
developed to have expertise in working with defendants with ID or ASC, is that they are able
to provide clinical advice to the magistrate or judge to inform appropriate disposal. In New
South Wales, treatment plans or reports offering recommendations are requested by the
magistrate to inform sentencing, which can recommend a community services or admission
to hospital. In England and Wales there is also option to send a person to hospital for further
assessment although such an option is seldom used due to lack of available hospital beds. In
Norway there is the opportunity to receive an altered or reduced sentence. The provision of

support in the community following a court appearance is often under resourced and an area
that needs further consideration. For example if the individual does not understand the
conditions set by the court or future communications are not understood then this might lead

to recall by the court (Talbot & Jacobson, 2010).

Implications for Practice

In terms of implications for practice, we now recommend an agreed approach across and
within jurisdictions to the identification of defendants with ID or ASC in both the police
custody and in court settings. In addition we recommend that guidance for health
professionals working in Court settings is developed to advise how defendants with ID and
ASC should be supported through the court systems, with an emphasis on more therapeutic

but least restrictive disposal options.

This lack of nationally adopted ongoing screening programmes, or universal agreement as

regards the most accurate tools, are areas that need to be urgently addressed. This requires
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further international discussion on the best approach to implementation of screening but
must include the views of autistic people and disabled people’s organisations. Across the
three jurisdictions, there was variation in disposal options from a mandatory care setting to
hospital treatment to a custodial sentence for serious offences. This variation needs further
exploration on whether internationally agreed guidelines for clinicians on how to advise the
Court on people with ID or ASC will impact on this variation across and within different
jurisdictions. It is important to address this ongoing variation in order to ensure the rights of

defendants with ID or ASD are understood and safeguarded.

There is also a need for judges, lawyers, barristers and legal practitioners to become adept at
asking appropriate questions and at identifying signs of possible cognitive or developmental
difficulties in their clients (Alley, 2020). Advice for lawyers and other criminal justice
professionals is available online from The Advocate’s Gateway, a website providing free
access to practical, evidence-based guidance on vulnerable witnesses and defendants in the

form of toolkits (Cooper & Allely, 2017).

Future Research Directions

The findings from this paper emphasise the need for more research in this area, to assist with
the creation of an evidence-base across different jurisdictions that is capable of supporting
the development of criminal justice-based mental health services, specifically in relation to
the needs of defendants and offenders with ID or ASC (Forrester & Hopkin, 2020; Scott et al,
2016). Future research could also investigate the adequacy of referral pathways for
defendants with ASC or ID from L & D services and the criminal trajectory of those with ID or
ASC. Lastly, empirical studies investigating which types of support and interventions would be

most effective for individuals with ASC or ID who are referred to L & D services, using
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appropriate ID or ASC specific outcome measures, are also required, (see Morrissey, Geach et

al, 2017; Morrissey, Landgon et al., 2017).

Conclusion

There is agreement between clinicians and practitioners, across countries and jurisdictions,
that the screening and identification of defendants and ID and ASC at the earliest stages of
the criminal justice system pathway is likely to be beneficial. Ideally, best practice would
indicate the use of internationally validated and culturally sensitive tools, to be applied
universally to allow comparison between countries and jurisdictions as regards the
identification of defendants with ID or ASC. There is also broad agreement that support for a
defendant with ID or ASC is required throughout the legal processes, leading to attendance
at Court and also during court proceedings. However, there is divergence around disposal
options with an approach that can be hospital focused or mandated secure care, or indeed
prison sentences, for those who have committed serious offences or community services for
those deemed to commit less serious offences. This divergence of approaches needs further
investigation to lead to a more evidence based approach to the care and treatment of

defendants with ID or ASC.
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Figure 1: Australian legal jurisdictions
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Australian Commonwealth Government (ACG)

Northern Territory (NT)
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Figure 2: New South Wales Case study

David, a 22-year-old man with ASC, mild ID and some obsessive-compulsive traits, was
charged with common assault (domestic violence related), intentionally or recklessly
destroy/damage property (domestic violence related), and contravention of an
Apprehended Violence Order, in relation to his then partner. His matter was dealt with
under s.32 of the Mental Health (Forensic Provisions) Act 1990 (NSW). The Magistrate
dismissed the charge and discharged David on condition that he continue to attend a
youth community service where he was a client, and accept ongoing case
management from his case manager. The case manager assisted David to have contact
with other appropriate agencies, including an employment agency experienced in the
field of preparing young people with ID/ASC to train for and locate employment. The
case manager also supported David in accessing appropriate mental health
interventions, and programs to assist him with the development of the skills of daily
living. David complied with the conditions and moved into independent
accommodation by himself, where he was better able to manage the symptoms of
ASC and obsessive-compulsive behaviour without coming into conflict with a live-in

partner or flatmate.
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Figure 3: Eligibility criteria for liaison and diversion services in England and Wales (NHS

England,2019)

e Any person over the age of criminal responsibility (ten) who is suspected of having

committed a criminal offence.

e The service will be accessible to individuals irrespective of the nature or class of

criminal offence under investigation.

Service users most likely to be referred to and benefit from the service include the

following:

those with complex, severe or persistent health needs

e those with learning disabilities

e those with substance misuse issues

e those with acquired brain injury

e those with autism spectrum disorder

e those with severe or complex emotional/behavioural difficulties requiring a mental
health and social care support that require enhanced specialist community

intervention as part of an integrated multi-agency package of care

e those with multiple sub-threshold needs

e repeat offenders

e veterans
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females

those experiencing homelessness

those at risk, including being at risk of domestic violence, MAPPA, safeguarding

issues

service users in acute crisis with eating disorder, depression, risk of suicide,

psychosis, escalating self-harm, personality disorders

service users from a minority ethnic or minority cultural background, including

gypsies and travellers
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e Figure 4: Two English Case studies

Mandy , a 30 year old young woman with a mild learning diability ( IQ low 60s) who had
attended 'special’ schooling, lived with her mother. She set fire to the house they lived in
causing thousands of pounds worth of damage and putting people at risk of harm. She was
identified by L & D screeening services in custody as having a probable learning disability, but
it was found she was not receiving adult community serives at all. The L&D court report
indicated that she would have difficulty following the court process. She completely denied
the offence and following further psychiatric assessment she was found to be Unfit to Plead.
A trial of the facts found her to have committed the act, and she was sentenced to a three
year community order supervised by a probation officer. She received community specialist

Forensic Intellectual Disability psychology services during her order.

Peter, a man of 30 with a very mild learning disability (1Q 69) and diagnosed ASC was living
in supported housing for people with ASC. He had no history of sexual offences. He began
communicating on a dating site with a person who claimed they were a girl of 14. He sent this
‘person’ a series of sexual images and arranged to meet her. At the meeting point it was revealed
that an online vigilante group targetting paedophiles had been communicating with him using
a fake profile; they met him, seized him, and called the police. He was not picked up by L &
D services in police custody, or at court, as there were no such services in the area at that time.
His care staff considered that problems with social understanding linked to his autism were
connected to his offence. Fitness to plead was not raised by the defence, and he was presumed
fit to plead. He was convicted of sending indecent images to a child, and sentenced to 6

months in prison, and was put on the sex offenders register for five years.
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Figure 5: Norwegian Case study

Per aged 22 years was living with his parents and siblings until he was convicted of a
serious violent offence. Forensic experts concluded that he had an 1Q<55 and was
therefore not criminally responsible, and so he was transferred to mandatory care.
The difference between living in a family with no professional care and living in a highly
professional and expensive individually based service was enormous. After three years
of mandatory care, structured habilitation and targeted treatment, the man was still
considered to be a high risk for violent behaviour but no longer to have below-
threshold intellectual functioning. A continuation of the sentence was therefore not
relevant, and he moved back in with his family. Community services offered him

residential care, but he wanted to live with his family.
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Figure 6: Considerations for Culpabiltiy
e Did the offender’s condition
o mean it impaired their ability to exercise appropriate judgement?
o impair their ability to make rational choices, or to think clearly?
o impair their ability to understand the nature and consequences of their
actions?
o have the effect of making them disinhibited?
e Were there
o any elements of premeditation or pre-planning in the offence, which might
indicate a higher degree of culpability?
o attempts to minimise their wrongdoing or to conceal their actions, which
might indicate a higher degree of culpability?
¢ Did the offender
o have any insight into their illness, or did they lack insight?

o seek help, and fail to receive appropriate treatment or care?

o there was a lack of compliance in taking medication or following medical
advice, was this influenced by the condition or not?
o the offender exacerbated their condition by drinking/taking drugs, were they

aware of the potential effects of doing so?

Adapted from the sentencing council (2019) Consultation Page 9
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