Mass Incarceration and neoliberal penality: A response to Lloyd and
Whitehead’s Kicked to the Curb.

Abstract

This paper is written in response to Lloyd and Whitehead’s (2018) Kicked to the
Curb: The triangular trade of neoliberal polity, social insecurity, and penal expul-
sion. Using the “triangular trade” that underpinned chattel slavery as an analytical
metaphor, Lloyd and Whitehead (2018) argue that the growth of mass incarceration
is an endogenous feature of neoliberalism. They conclude a distinctive form of penal-
ity - neoliberal penality has developed over the past forty years. Lloyd and White-
head (2018) propose that a tripartite model - neoliberalism, precarity and mass in-
carceration - as the basis for a model of neoliberal penality. This paper uses an ex-
ploration of the arguments raised by Lloyd and Whitehead (2018) to examine the
links between neoliberalism and the expansion of the penal state. Whilst recognising
the centrality of race to these issues, the paper argues that the model that Lloyd and
Whitehead (2018) present offers a partial explanation for mass incarceration. This
paper acknowledges that the triangular trade metaphor is a powerful one but will
conclude that it has limitations. In particular, the comparison between mass incar-
ceration and chattel slavery is overstated. The economic impact of slavery and its
centrality to the modern capitalism (Williams, 2014) cannot be compared to the ex-
ploitation that occurs in the current prison system. The paper argues that neoliberal-
ism, precarity and mass incarceration are clearly linked but do not constitute a trian-

gular trade as Lloyd and Whitehead (2018) conclude.

Introduction

Using the “triangular trade” that underpinned chattel slavery as an analytical meta-

phor, Lloyd and Whitehead (2018) argue that the growth of mass incarceration is an
endogenous feature of neoliberalism. Lloyd and Whitehead (2018) propose a tripar-
tite model - neoliberalism, precarity and mass incarceration

“The slave trade of the 1700s constituted a triangular trade in human cargo. Criti-

cally, there is a contemporary triangular trade, the three limbs of which are neolib-



eral polity; the reproduction of social insecurity; and the modernised transfor-
mation of criminal justice and penal policy in the direction of exclusionary punish-

ment and prison”

Lloyd and Whitehead (2018)

This paper accepts the centrality of race to these issues and the potential power of the
triangular trade as an analytical metaphor. However, it argues that the model that
Lloyd and Whitehead (2018) present offers, at best, a partial explanation for mass in-
carceration. The current paper will argue that Lloyd and Whitehead (2018) focus on
an economic reductionist analysis of the rise of mass incarceration excludes broader
cultural and social attitudes to crime. The paper argues that as well as an economic
shift rightwards, there has been a punitive turn. This shift cannot simply be ex-
plained by neoliberal economics even though its roots may be located there. The pa-
per seeks to present a more nuanced understanding of the factors that have played a

part in the development of neoliberal penality.

I am using the term mass incarceration here to donate the expansion of the use of
imprisonment that has occurred across several jurisdictions in since the early 1908s
(Simon, 2007). The United States is the country where the rise in the use of impris-
onment has been most dramatic. They conclude that a distinctive form of penality -
neoliberal penality that has developed over the past forty years. The usage of the
term neoliberalism itself has been subject to more critical analysis (Garrett, 2019).
For some, the term is used so broadly to describe such a range of social, economic
and political policies that it has lost its original, theoretical, conceptually and analyti-
cal value. Venugopal (2015) is particularly critical of the way that term neoliberalism
has been so widely and loosely used. He notes that
There were just 103 Google Scholar entries in English with the term ‘neoliberal” or
‘neoliberalism’ in the title between 1980 and 1989. This had multiplied to 1,324 for
1990 —9, and 7,138 for 2000 —9.

Venugopal (2015 p 165/166).



The electoral successes of politicians influenced by Hayek (2014), Friedman (2009)
(and the Chicago School) led to neoliberalism becoming a term that was both ‘omni-
present’ and ‘promiscuous ’ (Clarke, 2008, p. 135). Garrett (2019) notes that critics
suggest that neoliberalism has become a meta narrative. Neoliberal has become such
an elastic term that it is applied across a range of political and economic settings.
Dunn (2017) notes that the term has most traction in academia and amongst “left
elites”. Bourdieu (2001) saw neoliberalism as a “conservative revolution” that sought

to overthrow the postwar social democratic consensus.

The key features of neoliberalism include attempts to expand the so-called mecha-
nisms of the market all areas of life. This includes the monetisation of human activity
and relationships (Harvey 2005 and Brown, 2015, 2019). Neoliberalism is, on its own
terms, committed to a small state and personal freedom. As Lloyd and Whitehead
(2018) note this notion of the small state does not apply in the area of penal policy.
The USA and the UK have seen huge increases in the numbers of those subject to im-
prisonment. Neoliberalism is a cultural and social as well as an economic and politi-
cal phenomenon (Giroux, 2011). In the cultural and social field, Bauman (2008) out-
lines what he termed a culture of “hyperindividualism” which leads to a loosening
and weakening of social and community ties. The various forms of neoliberalism
share a commitment to a small state - apart from the area of law and order. This has
led to the expansion of the market or market mechanisms into a range of area that
were previously seen as the realm of the state. The penal field is one that has seen a
number of such developments including the establishment of private prisons, the
privatisation of the probation service in England and Wales and the outsourcing of
other functions such as the electronic tagging of offenders (Cummins, 2016).Fraser
(2016) in her analysis of the rise of Trump and the Brexit vote argued that these
shifts marked the end of what she termed “progressive neoliberalism”. For Fraser
(2016), “progressive neoliberalism” represents an unholy alliance between social
progressive values in the area of gender and race, for example, and neoliberal eco-
nomics. The Clinton and the later Blair administration represent the two best exam-

ples of Fraser’s progressive neoliberalism



Lloyd and Whitehead (2018) argue that neoliberalism as an economic and political
phenomenon provides a necessary and sufficient explanation for the development of
mass incarceration. Support for this analytical approach can be found in the work of
Wacquant (2008, 2009a and 2009b, 2012). He argued that the key premises of neo-
liberalism have been accepted by parties of both the left and the right. In the penal
field, the result has been that the key “doxa” of the penal state such as “prison
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works” “zero tolerance” and “broken windows” policing have been widely accepted,
until relatively recently, in an uncritical fashion. The overall outcome has termed the
“decline of the rehabilitative ideal” (Garland, 2001). The CJS and other systems fo-
cus on the management of “risk” (Beck, 1992, Webb, 2006). Offenders are now re-
garded as sites of risk rather than marginalised individuals in need of social and wel-
fare support to be reintegrated into the wider society. The act of imprisonment is an
act of state violence that impact on individuals, communities and families. In addi-

tion, it has huge symbolic significance and value.

Lloyd and Whitehead (2018 p63) note that

“It is problematic to forge a seamless triadic relation between the displacement
of Keynesian social democracy, the transition towards neoliberalism, urban out-
casts, and decisions by the political class to bolster the criminal justice backlash.
But this is the real effect of political interventions and policy changes which have

accumulated over recent decades.”

Mass Incarceration and neoliberal polity

The rise in the use of imprisonment has been termed mass incarceration and the de-
velopment of the penal state. It has been one of the most significant social and pub-
lic policy developments of the past forty years. It has taken place in a number of ju-
risdictions. It is most apparent in the USA, which has seen the development of a huge
prison industrial complex. There are now over two million people in US jails. An oft
quoted statistic is that the USA has five per cent of the world’s population has over
twenty-five per cent of the world’s prisoners. In Europe, England and Wales have fol-
lowed this trend most closely. The expansion of the penal state has occurred over a
prolonged period. However, during that the period since the early 1980s, it is clear
that governments in both the USA and the UK have followed policies that were mar-

ket orientated, sought to reduce the welfare state and were largely accepting of the



notion that prison acted as a deterrent to offending. Free market economics were on
the whole combined with tougher law and order approaches. The political success of
Reagan and Thatcher meant that there was a rightwards shift in debates about law
and order (Simon, 2007). Parties, nominally of the left or centre left moved to the
right on these issues fearing that they would be portrayed as weak on crime or “on
the side of the offender”.

Hall (2011) recognised that the links between changes in economic, social and cul-
tural change play out in complex ways. In recognising the centrality of cultural val-
ues, he was arguing against a purely economic reductionist approach. The intellec-
tual gurus of Thatcherism argued that inequality was an inevitable feature of free
market economies. Alongside this, it was argued that free markets would inevitably
lead to free societies. Anti-statism and a focus on individualism was at the heart of
New Right thinking. The Thatcher and Reagan years were marked by a near venera-
tion as the rich as “wealth creators”. Successful companies were presented as work of
one individual - usually but not always a white man. This was a modern version of
one of the foundational myths of modern capitalism - the self made man. Success
was viewed purely in monetary terms. This was not restricted to the wealthy. Signa-
ture policies of the Thatcher period such as the sale of council houses and the sale of
shares in privatised utilities were presented as opportunities for the “ordinary citizen’
to share in the benefits of capitalism - become winners in the market. It was not only
important to make money but also to follow patterns of consumption that demon-
strated that. This was most apparent in the developing celebrity and lifestyle of the
period. This worship of the rich and their lifestyle took a place alongside the deni-
gration of those living in poverty. In the same way that success was the result of indi-
vidual effort and talent, failure was also presented as being the result of individual
failings. It was not the result of structural inequalities and lack of opportunities.

pathologising and stigmatising the poor.

In making populist appeals in both the areas of welfare and punishment, Thatcher
and Reagan, made claims they were on the side of the individual against the vested
interests of the state. In the area of punishment, the state was portrayed as weak and
failing to protect the law abiding. In rejecting the post-war consensus in the penal

field, they argued that the liberal elites of the CJS allowed people to escape individual



responsibility for their own actions. The emphasis on broader social factors as con-
tributing to crime were regarded as providing excuses for poor behaviour. Those who
committed crimes should be punished because they had taken an individual decision
to break the law. A focus on individualism in the economic sphere was reflected in
broader attitudes. These include anti-collectivist appeals to those who experience the
state, including the welfare state, as bureaucratic and oppressive. Hall et al (2013)
outlined the way, in which, the New Right of the mid 1970s presented itself as being
on the side of those who worked hard, paid taxes and so on. These processes entailed

the othering of groups such as the poor, welfare claimants and offenders.

Lloyd and Whitehead (2018) view the causes as ultimately the result of neoliberal
economic policies. Mass incarceration in this model becomes a way of managing the
urban poor. This approach, as the authors notes, is influenced by the work of schol-
ars such as Wacquant (2008, 2009a and 2009b, 2012). There are limitations with
this approach not the least of which is transporting an analysis so heavily grounded
in the US experience and applying it to the UK. There may well be many similarities
and it is clear that much of the New Labour discourse on rights and responsibilities
was adopted almost wholesale from Clinton’s Democrats. However, as Garland
(2018) notes it is impossible to talk of one US experience of mass incarceration be-
cause of the differences between the fifty states. When comparing penal regimes, it
is important to take account of a range of factors Lacey (2008). She argues that
liberal market economies have more deeply established notions of individualism and
this is one factor in more punitive approaches to penal policy. Calvadino and Dignan
(2006) developed a political economy typology of penal regimes neo-liberal, conser-
vative -corporatist, social democratic and oriental corporatist. A focus on economic
factors alone becomes reductionist and potentially excludes important factors in any

analysis.

Garland (2004) argues that increasingly punitive attitudes reflected social disloca-
tion and the “othering” of social groups — in this case the marginalised urban poor
and those from minority communities. Modern approaches to punishment and
broader penal policy create an image of the offender as an outsider -someone who by

the virtue of committing crime has surrendered future liberty claims. These attitudes



underpin the call for “tougher” punishments, longer sentences and harsher condi-
tions in prisons. Becker’s (1968) model, offenders are making a rational choice to
commit crime. Possible punishment or other sanctions are part of a cost benefit anal-
ysis that offenders make. Harsher punishment will thus change the nature of these
decisions. A more traditional welfare approach sees the roots of offending in per-
sonal and social circumstances. A more individualistic society has seen crime to be-
come seen much more as an issue of personal responsibility (Garrett, 2015) argues
crime is now seen as the result of lack of individual and social control. In the politics
of law and order, populist politicians make direct appeals to voters for the need to be
tougher on crime. In making these appeals, liberal elites - policy makers and aca-
demics are presented as weak and ineffectual more concerned with human rights of
offenders than the impact of crime. Hall et al (2013) highlighted the powerful role
such appeals have. Hall (1979) showed that Thatcher in making a series of calls to
“ordinary citizens” effectively exploited law and order concerns in her development
of populist authoritarianism. In the UK, no politician has been able to shift the de-

bates back to the centre ground since.

Simon (2014) compared the expansion of the use of imprisonment to a biblical

flood. a flood that he now sees as past its peak and identifies three elements of
phases in the development of mass incarceration. Driven by a fear of crime and the
political fallout from being seen as weak on the issues (Simon, 2007), prosecutors
ask for custodial sentences where previously a community penalty would have been
imposed. Then sentences are increased. Finally, mandatory and or indeterminate
sentences are introduced. Garland (2018) argues that the broad explanations of the
sort that are offered by metanarratives such as neoliberal penality or a new Jim Crow
provided the initial theoretical explanations of the rise of mass incarceration have
been challenged by more fine grain analyses that highlight the complex range of local
and other factors. He concludes that

The institutional terrain upon which “mass incarceration” was built turns out to be
quite varied, as are local penal politics. And although all 50 states and the federal
government have increased incarceration, there have been marked difference in the
kinds of transformations that have occurred, both quantitatively and qualitatively;
and the multiple processes driving prison growth need to be specified and disaggre-

gated



As Garland (2018) notes the Californian experience is very different to that of the
state of Maine. The three strikes law is often quoted as one of the drivers of increased
incarceration rates across the USA. However, the way that the law was operated in
California led to very significant rises in incarceration rates that did not occur in
other states where it was introduced in a different fashion (Zimring et al., 2001). The
large-scale narratives of mass incarceration provide many insights and open up theo-
retical explanations but they also obscure local and other factors that provide a more
complete picture. This is as true for nations as it is for the individual states of the
USA.

One of the key questions to consider in response to Lloyd and Whitehead is whether
it is possible to identify a distinctive neoliberal penality. The starting point for this
must be an examination of neoliberalism. The analysis of neoliberalism has concen-
trated on two very broad areas (Wacquant, 2012). The first is essentially an economic
model that examines the application of the “market” and “market forces” to areas of
public and private life that were previously seen as ‘social goods’ or ‘beyond the mar-
ket’. Under the Thatcher Government in the UK, this model was followed in social
housing and public utilities. It has since been extended to the penal system and wider
aspects of the CJS. Harvey (2005) has described this process as ‘accumulation by
dispossession”. (Nozick, 1974) emphasises the role that the state has in securing and
maintaining the liberty of the subject. Thus, the expansion of what he termed the
“night-watchman state” is not necessarily inconsistent. From this perspective, in-
creasingly punitive social and penal policies and the expansion of the penal state fits
with a schema that it is argued enhance individual liberty. The second but linked per-
spective is influenced by Foucault’s notion of governmentality. These approaches ex-
amine the way that power has become de-centralised in late modern capitalist soci-
ety. This has created a discourse of self-government and regulation as the defining
features of citizenship (Foucault, 2008) examines the construction of the modern
discourse of citizenship with its emphasis on. In this schema, neoliberalism is char-
acterised as a shift in the relationship between the individual and the state. The goal

of the state is therefore to produce self-regulating citizens.



Wacquant (2012) argues that these two broad approaches ‘obscure what is neo about
neo-liberalism’. It is a political project that involves the dismantling of welfare pro-
visions. ‘Workfare’ or ‘prisonfare’ are the new means of regulating marginal urban
populations. These processes involve a rebalancing of what Bourdieu termed the
Left and Right hands of the State. For Bourdieu, the Left hand of the State repre-
sented what be very broadly termed social welfare—education, health and social
work. The Right hand is the police, Courts and penal system. (Wacquant (2012) de-
scribes the shift as a move from the protective (feminine and collectivising) to the
disciplinary (masculine and individualising). This notion of the state has been criti-
cised for its binary nature. It fails to recognise that agencies on both sides perform

what can be broadly termed disciplinary and welfare roles (Garrett, 2007).

Wacquant (2008, 2009a, 2009b and 2012) work provides an analysis of the develop-
ment of more punitive welfare and penal policies seeing them as integral features of
the neoliberal political project. He acknowledges that these shifts are not simply
about changes in government and public policy. Neoliberalism adopts what Gramsci
(1971) terms a “war of position” against the welfare state. This involves the manufac-
ture of “anti-welfare commonsense” (Jensen and Tyler, 2015) which involves the
media and political representation of the welfare state as overgenerous and creating
dependency and crime (Cummins, 2018). In this war of position, think-tanks, aca-
demics and sympathetic journalists have had a key role in the spreading of the ‘doxa’
of neoliberalism and the penal state. Wacquant uses the term “doxa” to mean terms
that set the parameters of a debate or phrases that commonly used but never
properly interrogated. In the economic and social spheres, these would include —
market, flexibility, choice and individualism. In the penal sphere, phrases such as
‘prison works’, zero tolerance’ and ‘broken windows” have all become doxa
(Wacquant, 2008, 2009a, 2009b). (Wacquant (2008) concludes that the Police,
Courts and Prisons now represent ‘a core political capacity through which the state

both produces and manages inequality, identity and marginality’.

Lloyd and Whitehead (2018) final leg of the modern triangular trade is precarity. Ne-
oliberal economic and political policies have seen an attack on the pay, conditions
and rights of workers (Standing, 2011). The shift to a service economy and deindus-

trialization has seen a decline in the power of organized labour. Union membership



in the UK, for example, has declined and is now largely concentrated in the public
sector workforce. As series of restrictions on the right to organize, picket and strike
alongside mass unemployment weakened the power of organized labour in the 1980s
(Young, 2002). Since that time, there has been a rise in short term contracts, the de-
velopment of the gig economy and wages have stagnated (Wacquant, 2009). One of
the strengths of Lloyd and Whitehead’s use of the triangular trade metaphor is that it
emphasizes the links between these elements of neoliberalism, mass incarceration
and precarity. Those who are at most risk of being incarcerated are those who have
been discarded by neoliberalism — the urban poor. Alongside precarity in employ-
ment, they face increased surveillance and monitoring by the state either by the CJS
or the welfare state. Lloyd and Whitehead (2018) argue historical, economic and

structural factors combine here and impact disproportionately on racial minorities.

One of the difficulties with Wacquant’s thesis and the one presented by Lloyd and
Whitehead here, is a deterministic mechanistic link between the rise in rates of im-
prisonment and the rise of the influence of neoliberal ideas. This minimises the other
factors that are potentially at play — for example the influence of a high-profile case
or a moral panic about a sort of crime. It is also dependent on a rather monolithic
view of governments, failing to recognise the often apparently contradictory policy
positions that are adopted. For example, in the UK, in the late 1980s and early 1990s,
the Home Office under a liberal Home Secretary Douglas Hurd sought to introduce a
range of community-based alternatives to imprisonment all based on the premise
that ‘prison is an expensive way of making bad people worse’ (Gottschalk,
2006).Thatcherism as Hall (1979) pointed out was a mixture of free market econom-
ics and traditional Conservative social values. These are not necessary always in
alignment. In this case we can see that there is a tension between different areas of
government. Hurd became Foreign Secretary, when he was succeeded by the right-
wing populist David Waddington. It was the appointment of another, populist Mi-
chael Howard as Home Secretary in 1993 led to the rapid expansion of the use of im-
prisonment in England and Wales. Howard was committed to a penal philosophy
based on the notion that as he announced that the Tory Party conference in 1993
‘prison works.” In England and Wales, the rate of incarceration increased following
this and in the New Labour years (1997— 2010). In the period between June 1993 and

June 2012, the prison population in England and Wales increased by 41,800 to over



86,000 (Ministry of Justice 2013). There is a huge debate about the nature of New
Labour but certainly in the period 1997-20035, it oversaw a significant investment in
health and social welfare programmes such as Sure Start. The contrast with the cur-
rent position of welfare systems as outlined in the UN Rapporteur’s report (Allston,
2018) could not be starker. The rates of the use of imprisonment continued to rise
under New Labour. Blair followed a clear political strategy which meant that he
would not be outflanked on crime. He regarded it as a potential vote loser. However,
New Labour is also characterised its investment in education, health and other areas
is very much at odds with the principles of Hayek (2014) and Friedman (2009).
There is something of a parallel here with Hinton’s (2016) analysis of the Johnson
administration. Progressive social policies combined with increasingly punitive pe-
nal and welfare policies. The growth in the use of imprisonment in the UK and USA
continued under Clinton and Blair who led nominally progressive parties Wacquant
(2009a, 2009b). Alongside the rise in the use of imprisonment, New Labour com-
munitarian influenced wider social policy saw the introduction of a raft of measures
such as Anti-Social Behaviour Orders (ASBOs) imposing societal norms on the mar-

ginalized (Butler & Drakeford, 2001).

The legacy of slavery and mass incarceration

Central to Lloyd and Whitehead’s (2018) comparative argument is the notion of a tri-
angular trade. The transatlantic slave trade saw the expansion of ports such as Liver-
pool and Bristol in second half of the eighteenth century. The triangular nature of the
trade saw European traders sail to the West African coast. There would purchase
slaves in exchange for goods. These ships then transported slaves in appalling condi-
tions across the Atlantic. Those slaves that survived this journey known as the Mid-
dle Passage, were sold as slaves to plantation owners. The final leg of the triangle saw
these ships sail back to European ports loaded with produce such as sugar, coffee, to-
bacco, rice and cotton, which had been produced by slave labour. In addition, slaves
were bought and sold within the United States. In his seminal work, Capitalism and
Slavery, Williams (2014) argued that slavery and the profits that it produced were
the engines of the Industrial Revolution. Williams as well as providing an economic
analysis of the centrality of slavery to the development of modern capitalism, demon-
strated that its legacy in terms of racial attitudes. Williams’ work challenged the, at

that point, standard representation of moral progress which saw the abolition of the



slave trade as one of the achievements of Enlightenment inspired Liberalism. He ar-
gued that chattel slavery was ultimately destroyed by the forces of modern industrial

capitalism.

More recent scholarship across a range of disciplines has explored the way that slav-
ery was inextricably intertwined with the development of major institutions in the
UK. For example, Cambridge University has recently announced funding for a re-
search project that will explore how it benefited from bequests and gifts whose
source is wealth generated by the slave trade (https://www.theguardian.com/educa-
tion/2019/apr/30/cambridge-university-study-how-it-profited-colonial-slavery) In
2018, Glasgow University produced a report which concluded that although the Uni-
versity of Glasgow never owned enslaved people or traded in the goods they pro-
duced, it is nonetheless clear that the University received significant financial gifts
and support from people who derived their wealth from slavery. Mullen and New-
man (2018). The report also makes clear that the links between the city of Glasgow
and the slave trade. Its historic role as the “second city of the Empire” is inextricably
linked is a result of the wealth created by slavery. Hall (2016) shows the way that it
was not only large institutions such as banks and Universities that profited from the
slave trade. Individuals and families owned slaves and they were valuable assets.
However, this history of slave ownership is hiding in plain sight and rarely acknowl-
edged.

Like slavery, mass incarceration generates huge profits. Wagner and Rabuy (2017)
outline the overall costs of the US penal state, calculating that it costs the govern-
ment and families $182 billion dollars. This figure $63,2 billion dollars spent on
criminal law aspects of policing and $80.7 billion dollars on public correction agen-
cies. The private sector has an increasing role in the CJS. In the prison system, Wag-
ner and Ruby highlight that prisoners and their families are also charged for goods
and services, for example, spending $1.3 billion on telephone calls. However, the pe-
nal system does not have the role in the exploitation of labour and generation of cap-
ital that slavery had in the establishment in the modern world. It is an important
area, but it does not have a similarly central role. This does not ignore the injustices
of mass incarceration or the ongoing damage that it does to individuals, families and

communities.



Narratives of mass incarceration

The USA’s history of slavery, racial segregation and discrimination forms the histori-
cal backdrop to Wacquant’s analysis the modern penal system. Wacquant (2002)
produced an analysis of the modalities of racial oppression in the USA. They are
clearly interlinked. In this sense one can draw a line from slavery to mass incarcera-
tion. However, it is not a direct parallel as suggested by the Lloyd and Whitehead
model. These modalities of oppression share a set of racist beliefs, but they function

in different ways.

TaBLE 1 The four ‘peculiar institulions’ and their basis
Institution Form of labour Core of economy  Dominant social type
Slavery unfree fixed Plantation slave
1’1E|g—1355] labour
Jimn Crow free fixed Agrarian and sharecropper
(outh, 1865-1965) labour extractive
Ghetto free mobile Segmented menial worker
(Morth, 1915-6G8)  labour industrial
manufacturing
Hyperghetto fixed surplus Polarized welfare recipient
& Prison (1968-)  labour postindustrial & criminal
services

(Wacquant, 2002)

Race must play a central role in the analysis of mass incarceration. The historical and
ongoing overrepresentation of African Americans in the CJS is well documented
(Wacquant, 2009a, Drucker, 2011, Alexander, 2012, Hinton, 2018). There are some
elements of American exceptionalism at play here. However, it would be a mistake to
assume that these issues do not arise in other penal systems. The Lammy Inquiry
(2107) highlighted the impact of racism on the experiences of particularly young
black men in the UK system. The USA experience is a key element of Lloyd and
Whitehead’s (2018) argument so it will be examined in some depth here. There is a

significant literature that highlights the impact of increasingly punitive law and order



policies on the African American community. The combination of neoliberal eco-
nomic policies, the rise of the penal state and legacies of slavery, Jim Crow and other
forms of racist exclusion have led to the current position. Hinton (2018) notes that
in recent years the gulf between incarceration rates for blacks and whites have nar-

rowed. The statistics remain shocking.

e Black men represent 13% of the US male population but 35% of all men serv-

ing state or federal sentences of more than a year

e One in three black men born in 2001 can expect be incarcerated at some
point in their lifetime. This compares to one in seventeen white men. One in
eighteen black women born in 2001 will be incarcerated compared to one in

forty-five Latina women and one in hundred and eleven white women.

These figures are not some contemporary aberration. They are the result of histori-
cal and contemporary racist processes that have targeted the black community. The
backdrop to these CJS figures is the deeply entrenched racist nature of US society
that sees African Americans experiencing levels of extreme poverty, economic and
educational disadvantage, poor housing and other factors that contribute to crime. In
addition, the African American community experiences over policing and a concomi-
tant lack of protection (Brown,2004, Brunson and Miller,2005, Owusu-Bempah
2017 and Baldwin, 2018.) Lloyd and Whitehead (2018) in presenting their metaphor
focus on chattel slavery and its impact. Urbina and Pena (2018) demonstrate the
American state and the US CJS role in targeting and excluding Latino/Hispanic com-
munities and populations. Trump’s border wall and anti-immigrant rhetoric is a

modern manifestation of these processes.

The above historical experiences as well as contemporary experiences. The links be-
tween the post slavery construction of a racist myth of black criminality and contem-
porary dog whistle law and order politics are rather underplayed in Lloyd and White-
head’s (2018) argument. Mass incarceration has not solely been driven by racist
ideas, but the centrality of their role has to be examined. The 13t Amendment abol-
ished slavery but there is an exception for those convicted of a crime. Blackmon

(2008) shows that this loophole was used to target newly emancipated former slaves.



Blackmon (2008) shows the key role that the convict leasing system had in the key
areas — for example on former plantations but also mining and railways. He shows
that, for example, the rates of arrests for “vagrancy” offences increased in line with
seasonal demands for labour. The outcome of these two strategies was the incarcera-
tion of black people at higher rates. This then became the basis for a series of racist
tropes about the alleged nature of black criminality that remain deeply engrained
within US political debates. Haney- Lopez (2014) has explored the way that politi-
cians can exploit these by making dog whistle calls to votes — using coded language
or phrases that appeal to racist tropes without using racist terms. Trump has done
this on numerous occasions — though he does not exactly blow a dog whistle but use
a racist megaphone. The most recent being his attacks on the African-American con-

gressman Elijah Cummings (https://www.theguardian.com/us-news/2019/jul/27/don-

ald-trump-elijah-cummings-democrat-house-oversight-bully-rat-rodent)

The historical and contemporary overrepresentation of African Americans in the CJS
is thus based on a range of wider social, economic and political factors. However, as
Muhammed (2010) notes the high arrest and incarceration rates have led to what he
terms a “statistical discourse”. In this discourse, the factors that led to higher arrest
and incarceration rates are ignored. The rates themselves are used to inform political
and popular debates. These debates then shift the focus from the historic legacy of
slavery and modern structural factors to the so called failings of the African Ameri-
can family, for example, the absence of male role models. There is an explicit link be-
tween welfare and penal policy here. Attacks on the welfare state from the Right have
focused on its alleged profligacy, creation of dependency and the extent of fraud
within the system. Anti-welfare on the Right has been linked with racist and anti-im-
migrant discourses (Cummins, 2018). Murray’s (1990, 1994 and 2012) notion of the
underclass is constructed in largely racist terms. Meade (1992) in his attacks on the
role of the welfare state does so in dog whistle terms. Reagan political use of the
“welfare queen” and the media reporting of it made calls to deeply entrenched con-
structions of black female sexuality (Kohler-Hausmann, 2015). In the 1988 Presiden-
tial election, George Bush (Snr) Willie Horton attack ad on Dukakis played on series
of stereotypes of the dangers posed by black male sexuality that can be traced back to
slavery (Saul, 2017).


https://www.theguardian.com/us-news/2019/jul/27/donald-trump-elijah-cummings-democrat-house-oversight-bully-rat-rodent
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Alexander (2012) argues that mass incarceration and the policies linked to it have
created a new caste of socially excluded young African American males. This includes
those who are incarcerated but also formerly incarcerated individuals who are denied
the full rights of citizenship — including often the right to vote — and who struggle to
find employment. Alexander (2012) concludes that these developments have put the
gains of the Civil Rights era under pressure. There is a similar pattern to the post-
Civil War period where the CJS and policing undermine political and social progress.
Laws are not written in the explicitly racist fashion of the late 19th century. However,
Hinton (2018) demonstrates that laws that are, at face value, racially neutral impact
disproportionately on black people. The most important example of this is the wider
War on Drugs. For example, policies such as drug- free zones and habitual offender
laws have a greater impact on African Americans. The Black Lives Matter movement,
the high profile cases such as the deaths of Michael Brown in Ferguson and Sandra
Bland in Texas have raised public awareness of the extent of police violence against

African Americans.

Racism is a long-standing issue in the CJS. It existed before the dominance of neolib-
eral social and economic policies. Therefore, the triadic module proposed by Lloyd
and Whitehead does not fully take account of these historical factors and their role in
the development of modern penal policy. Lloyd and Whitehead (2018) present mass
incarceration as an inevitable outcome of neoliberal economic and social policies ar-
guing it is a way of managing and disciplining urban, minority communities. Wilson
(2011, 2012) outlined the devastating impact of deindustrialisation on the urban
poor. The development of the service economy saw the loss of relatively well paid un-
ionised jobs. The jobs that replaced in the service sector where often part-time and
certainly did not carry with them health care and other benefits. To the huge chal-
lenges that poor urban communities faced was added the damage done by drugs and
related crime. These issues disproportionately impacted on African-American com-

munities.

There is what might be termed a “standard narrative of mass incarceration”. This
is, perhaps, most closely associated with Alexander (2012). The broad thrust of this

argument is that the War on Drugs in the 1970s and 80s resulted in a huge rise in



the prison population in the USA. The rise was mainly driven by the incarceration of
millions of people for low-level drugs offences. The War on Drugs was targeted at
poor urban areas. This exacerbated the already massive racial disparities within the
US criminal justice system. Alexander (2012) argued that these moves created a new
caste system. It is not simply the overrepresentation of black males in the prison
population that needs to be considered. Alexander (2012) outlines the way that a
whole series of measures such as felon disenfranchisement laws and housing laws
mean that formerly incarcerated persons are excluded from civic society. The new
caste was predominately African American. Alexander (2012) argues that these de-
velopments have to be seen in the context of the wider politics of race and the civil
rights movement. Mass incarceration and its aftermath here is understood as part of

an attempt to undo the progress that of the mid-1960s.

This narrative is challenged by the US legal scholar (Pfaff, 2017). It should be empha-
sized that Pfaff (2017) is arguing for prison reform and an end to mass incarceration.
However, his work in challenging the traditional narrative of the expansion of the pe-
nal state, also calls for a different approach to ending it. There are two major areas
where Pfaff (2017) departs from previous explanations. The first is the nature of of-
fences that drove the development of mass incarceration to the turning point of 2010
where prison numbers began to fall. Pfaff (2017) argues that it is violent offences —
rather than low level drug offending that are the main driver of the expansion of the
prison population. These offences may well be, in many instances, related to drugs.
Pfaff (2017) makes the hugely significant point here that the response to concerns
about rises in violent offending has been to be call for longer tougher sentences. To
reduce the prison population effectively, will require something of a shift in wider so-
cietal attitudes. Longer sentences for serious offences are often politically justified by
populist narrative that they not only punish individuals and protect potential future
victims, but they also demonstrate the strength of outrage and disgust at such of-
fences. There is an implicit assumption here that a long period of imprisonment is
what all victims of violent crime want to happen to the perpetrators (Simon, 2007).
Such notions are based on an individualized analysis of the core drivers of violence
that see such offenders as somehow cut off from the wider society (Sered, 2019). This

allows us to ignore the structural drivers of violence, inequality, racial discrimina-



tion, poverty, poor housing, poor education and the lack of community services (Wil-
kinson and Pickett, 2009). Sered (2019) argues that the core features of the penal
state, racism, social shaming and the exposure to brutality mirror the factors that re-
sult in people being incarcerated. Thus, the official policy responses to violence are
based on the very features that create it. In looking at alternatives to long prison sen-
tences as responses to violent crime, both Pfaff (2017) and Sered (2019) acknowledge
that this will involve often difficult societal conversations about the nature and value

of punishment

The second area where Pfaff (2017) departs from the standard narrative is in his dis-
cussion of the role of the federal government. He argues that the focus on federal is-
sues obscures the fact that prison systems at the local and state level lie at the root of
the mass incarceration. This, therefore, requires a deeper analysis of the specifically
local factors that are responsible for the rises in the use of imprisonment. For exam-
ple, Parsons (2018) in her examination of the closure of asylums in Pennsylvania, a
state that had one of the largest mental health systems in the post war USA, shows
that the failures of deinstitutionalisation, a fear driven politics of mental illness and
fiscal conservatism combined so that that closing mental hospitals helped to feed the
expansion of incarceration. The importance of the work of scholars such as Parsons
is that it highlights that local factors played a rise in incarceration rates so they must
also play one reducing them. Broader lessons can clearly be drawn. For example,
Parsons (2018) work emphasises that wider investment in mental health services
must form part of the work that will end mass incarceration. Finally, Pfaff (2017)
places a focus on the role of prosecutors. He argues that prosecutors make hugely
significant decisions about who is charged, the nature of the charges but also in plea
bargains. He sees this group as one of the key drivers of increased use in imprison-
ment — often in the name of victims -but their role is little discussed and is largely
out of the political spotlight. Pfaff (2017) argues that mass incarceration is an ineffec-
tive way to combat crime, particularly in there is limited support for those who re-
leased from prison. The estimated $80 billion that is spent on prisons and jails does
not include the wider financial, social, emotional and physical costs that mass incar-
ceration imposes on individuals, families and communities. The reframing mass in-
carceration as an issue of human and civil rights, rather than one of law and order,

means that these broader societal harms can be properly acknowledged.



Ending Mass Incarceration

If we are to see parallels between slavery and mass incarceration, then one area to
consider in more depth is how “the peculiar institution” was abolished. What are the
lessons that can be drawn? Lloyd and Whitehead (2018) do explore these issues.
However, they focus initially on the work of reformers such as Wilberforce. Hague’s
(2007) biography of Wilberforce features prominently in the early part of the paper.
It is only in the concluding section that the broader abolitionist movement is exam-
ined. This seems to underestimate the potential analytical and generative power of

the triangular trade metaphor.

There are parallels between the forces that led to the abolition of slavery and modern
movements to end mass incarceration. There is a growing movement, now, largely
based in the USA that is calling for reform of the CJS and the end to mass incarcera-
tion. This movement is includes organisations — Black Lives Matter — think tanks
such as Vera Institute, the Stop Mass Incarceration Network as well as local com-
munity groups and academics. For example, the Vera Institute explicitly frames as a

civil rights one

America is at a tipping point. In a country that continues to lead the world in lock-
ing up its own people, mass incarceration has emerged in recent years as a defining
civil rights issue. A movement has blossomed in which formerly incarcerated people
lead alongside diverse and influential allies, powerfully capturing what’s at stake:
that runaway use of incarceration dehumanizes poor people and people of color,
damages already marginalized communities, does not advance public safety, and

siphons public resources with no social benefit.

As in the abolitionist movement, the media has been used every effectively to raise
awareness and discussion of the issues. Alexander’s (2012) The New Jim Crow re-
ceived wide media coverage and became a driver for reform. Eugene Jarecki’s 2012
documentary The House I live In traces the impact of the War on Drugs. The impact
of the War on Drugs across David Simon’s five season TV epic The Wire. The Wire

though not a commercial success at the time has been subsequently lauded as one of



the greatest shows on US television. Set in Baltimore, it examines the wider social
impacts of deindustrialisation alongside the impact of the War on Drugs (Penfold
Mounce et al 2011). In presenting mass incarceration as an issue of civil rights, these
campaigns refer not only to the campaigns of the 1960s but also the era of slavery.

Alexander (2012) explicitly makes this comparison.

The issue of mass incarceration has risen up the US domestic political agenda. In
July,2015 President Obama became the first sitting president to visit a federal prison.
In 2016, Hillary Clinton came under attack, for her use of the term — super predators
the remark was made in a 1996 speech in New Hampshire, where Clinton spoke in

support of the 1994 Violent Crime Control and Law Enforcement

Just as in a previous generation we had an organized effort against the mob. We
need to take these people on. They are often connected to big drug cartels; they are
not just gangs of kids anymore. They are often the kinds of kids that are called su-
perpredators — no conscience, no empathy. We can talk about why they ended up
that way, but first, we have to bring them to heel." The 1994 Act was a being a key
piece of legislation that led to increased numbers of African Americans being incar-
cerated. Ironically, Donald Trump, described her use of the term as racist and asked
if she had ever apologised. Bennett et al (1996) notion of the super predator can be
viewed as a modern reiteration of long-standing racist stereotypes of young black
men. It was very influential and predicated that levels of teenage offending — particu-
larly violent offending would increase dramatically by the turn of the century. In the
2019, Democratic primary debates former Vice-President Joe Biden came under

pressure for his role in the development of mass incarceration.

Conclusion

Lloyd and Whitehead (2018) present a powerful and polemical attack on the develop-
ment of the penal state. The development of mass incarceration cannot be separated
from other social and economic changes. The growth in inequality and the shredding
of the welfare state (Giroux, 2011) are clearly drivers of the prison boom. These are

features of neoliberalism. The attack on the social state has been a sustained one that



has lasted over forty years but has been accelerated in the UK by the policy of auster-
ity that was introduced by the Coalition Government in 2010. Austerity’s architects
may have presented it as a response to a national emergency. However, its main aim
of shrinking the role of the welfare state places it firmly in the libertarian tradition
that flows from Hayek (2014) and Friedman (2009). The demonisation of the poor as
feckless and work shy shares key elements with Murray (1990). In fact, its roots can
be traced back to Booth’s representation of poverty in Victorian London (Cummins,
2018). Welshman (2013) demonstrates the way that problem families and communi-
ties have been rediscovered and redefined at fairly regular intervals ever since. In
this tradition, poverty is regarded not as a structural issue. Its causes are the individ-
ual moral failings of the poor. As Lloyd and Whitehead (2018) show the retrench-
ment of the welfare state has been accompanied by the expansion of the penal state.

“Workfare” and “prison fare” can thus be regarded as deeply interconnected.

Lloyd and Whitehead’s (2018) argue that the growth of mass incarceration and the
development of the penal state is an endogenous feature of neoliberalism. They con-
clude that there is a distinctive form of penality - neoliberal penality that has devel-
oped over the past forty years. Lloyd and Whitehead propose that a tripartite model -
neoliberalism, precarity and mass incarceration. They compare this model to the
triangular slave trade which saw humans and goods being traded across the Atlantic.
In presenting this triadic model, there is an implicit comparison between slavery and
mass incarceration. Whilst recognising the centrality of race to these issues, the
model that Lloyd and Whitehead present offers, at best, a partial explanation for
mass incarceration. The current prison system is a site of the exploitation of labour.
Prisoners being paid meagre wages to fight forest fires being a recent example

(https://www.vox.com/2018/8/9/17670494/california-prison-labor-mendocino-carr-fergu-

son-wildfires). Major corporations in the USA and elsewhere are making profits from
virtually all aspects of incarceration. The prison regime is increasingly brutal and vi-
olent. A series of reports from individual prisons and HMIP have highlighted appal-
ling conditions in jails in England and Wales. Hall (2016) have highlighted the ways
that not only major institutions for example banks and leading Universities but also
citizens made profits from the slave trade. There are echoes of this in the way that
major corporations have invested in aspects of the penal state. Through shareholding

and pension funds individuals are also connected to the prison industrial complex.
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The question here is whether this stands comparison to the role of chattel slavery in
the development of modern capitalism. The economic impact of slavery and its key
role in the foundation of modern capitalism (Williams, 2014) far outweighs the ex-
ploitation that occurs in the current prison system. The “triangular trade” that was at
the heart of the slave trade is a key element of Lloyd and Whitehead’s comparison.
The links between neoliberalism and modern penal policy are not as well defined and
clear cut as those between the legs of the triangular trade. Whilst in no way defend-
ing conditions in prison or the injustices of the current of the modern penal system
in the UK and the USA, chattel slavery and all its horrors remains distinct. Mass in-
carceration and the racial discrimination inherent within it may be viewed as one of

its legacies.
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