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Abstract

In 1996 the Law Commission published Report No.237 “Criminal Law.
Involuntary Manslaughter - A Consultation Paper”. In that document they
set out their proposals for a radical new offence of “corporate killing”.
Seven years later and the Government is still no closer to enacting a
statutory offence of corporate manslaughter than it was then despite the

current Labour Government making promises to this effect in its 1997
election manifesto.

Since the Law Commission Report was published we have seen Great
Western Trains prosecuted unsuccessfully for the Southall train crash n
1997. We have also heard recently that Network Rail and Balfour Beatty
will be prosecuted following deaths caused by a train derailment in October
2000. Yet this prosecution also seems doomed to failure so long as the
common law maintains the “doctrine of identification” as the basis of
liability for corporate manslaughter.

Throughout the course of this thesis we will be examining the law
governing corporate manslaughter in England and Wales. We will examine
the way that the doctrine of identification has evolved in the context of the
historical development of corporate criminal liability. We will also witness
the way in which the doctrine of identification has been utilized by the
courts in corporate manslaughter prosecutions and the problems this causes.

Having concluded that the current common law position is unsatisfactory
we will proceed to examine alternative approaches to the liability problem.
This includes a treatment of sections 2 and 3 of the Health and Safety at
Work etc. Act, 1974, and the legal position in other jurisdictions. Before
drawing some conclusions on this matter we will also look at the interesting
problem of corporate punishment.

viil



Chapter 1: Introduction

An examination of the many volumes that have been published on the
subject of corporate criminal liability will show that it is traditional in ‘an
introduction’ to begin by looking at the seminal work of Edwin H.
Sutherland in “White Collar Crime”. Convention suggests that a
considerable section should show that Sutherland is the father of corporate
crime and that one is greatly indebted to him in a consideration of corporate

manslaughter.

Whilst one cannot understate the importance of Sutherland’s work in
bringing this area of criminal activity to the attention of the general public,
it is felt that the most important moment in the development of this notion
of “corporate crime” lies in a decision made almost half a century before

Sutherland’s work was published.

It is inconceivable to think that Lord Macnaghten could have possibly
realised the impact his ruling on the matter of corporate identity would have
on the law governing corporate crime over a century later. The decision

here referred to is Salomon v Salomon & Co. Ltd.! which concerned claims

' [1897] AC 22



made by unsecured creditors against Salomon following the liquidation

of his business.

Salomon owned a small but successful leather business. On the basis of
this success he decided to turn his business nto a limited liability
corporation, which he did by fulfilling the statutory requirements set out in
section 6 of the Companies Act, 1862. That section required seven or more
members to subscribe to the memorandum of association. In this instance,
the seven signatories were Salomon, his wife and their five children, all of
whom were issued with a £1 share. Salomon was issued with a further
£20,000 worth of shares along with £10,000 worth of debentures (secured

as a floating charge against the company’s assets).

The business began to run into financial difficulties, however, so Salomon
transferred his £10,000 to Broderip for £5,000 which he ploughed back into
the business. Unfortunately, however, matters did not improve and when
Broderip was not paid the interest on his debenture, he soon realised that the
company'’s financial prospects were poor. As a result, he called in a
receiver who put the corporation into liquidation. This raised enough funds

to settle the corporation’s debts to Broderip but did not settle the debts



owed to the company’s unsecured creditors. Hence the receiver tried to

render Salomon personally accountable for the debt.

At first instance Vaughan Williams J. held that although the corporation
was properly registered as a legal entity, it had been formed contrary to the
“spirit” of the Companies Act, 1862 because the court felt that the seven
members who signed up to the memorandum should have actively
participated in the running of the corporation rather than having a merely
superficial interest. As a result, the court held that the corporation was
actually an agent of the principal, Salomon, and as the principal Salomon

should be held personally accountable for the debts of his agent.

On appeal, the Court of Appeal agreed with the first instance decision in
substance, but declared that the true basis for liability in this case was that
the company held its property on trust for the beneficiary, Salomon. As
such the creditors were entitled to a claim agamst Salomon through the

corporation.

The House of Lords, however, declined to follow the approach of the lower

courts. Instead they took the view that the statutory language of section 6



of the Companies Act, 1862 merely required that the company should have
had seven members as signatories to the memorandum in order for it to be
validly incorporated. Since A. Salomon Ltd had been incorporated in

accordance with the provisions of the 1862 Act, it was a corporate entity.

Lord Macnaghten could find no provision in the statute that required the
subscribers to take an active part in the running of the company. As his
Lordship eloquently stated “we have to interpret the law, not make it”.> As

such, he stated:

“The company is at law a different person altogether from the
subscribers to the memorandum, and though it may be that after
incorporation the business 1s entirely the same as it was before, and
the same persons are managers, and the same hands receive the
profits, the company in law is not the agent of the subscribers or the
trustee for them. Nor are the subscribers as members liable, in any
shape or form, except to the extent and in the manner provided by the
Act.””

The case may have principally concerned the liquidation of a corporation,

and there is little doubt that the legislature was keen to allow the easy

2 Salomon v Salomon & Co. Ltd [1897] AC 22, per Lord Macnaghten at page 46



formation of limited liability companies to encourage the entrepreneurial
spirit of the small businessman during the industrial revolution, but the
importance of the creation of a separate legal corporate entity in relation to
corporate crime cannot be understated. The courts clearly realised the
potential implications of the decision in Salomon. A corporation was to be
considered as a separate entity for the purposes of business decisions; it
could hold property independently from its constituent members, a corollary

of which being that corporations were also capable of liolding independent

states of mind.

In relation to corporate manslaughter, therefore, the decision of Lord
Macnaghten in Salomon proved to be a pivotal moment in the history of the
offence, even more so than a trio of cases decided in 1944* which will be
examined later. As will be seen, discovering a corporation’s criminal intent
is dependent upon the prosecution being able to find a member of a
corporation who is the “directing mind and will”> and who possesses the
necessary mens rea for the offence that the corporation has been charged

with. If such a person can be found, they are identified as the embodiment

3 Salomon v Salomon & Co. Ltd [1897] AC 22, per Lord Macnaghten at page 57



recourse for thie victims once the unacceptable consequences of risky
corporate activities do eventually materialise, the law finds itself ill
equipped to deal with larger corporations with complex and diffuse power
structures. As will be seen during the course of this thesis, the common law
has developed in a way that appears to favour larger, poorly organised
corporations. The “doctrine of identification” that has been devised by the
courts as a basis of criminal liability for corporations lias proven to be a

hindrance to justice for those who have been wronged by corporations.

This problem has not, however, gone unnoticed and in 1996 the Law
Commission published its proposals for a reform of the law of corporate
manslaughter following the publication of its consultation paper in 1994.
During the course of this document the Law Commission examined the law
governing corporate manslaughter past and present and it was concluded
that it was in desperate need of reform. The result was a recommendation
from the Law Commission for the implementation of a new statutory
offence of “corporate killing” which would be established if it could be
shown that a “management failure” led to the victim’s death. This new

approach represented a marked change from the current law because the

5 Tesco Supermarkets Ltd v Nattrass



basis for liability in the Law Commission’s proposed offence was more
“corporate” in nature. The Law Commission’s approach would impose
liability where it could be shown that the corporation organised its

activities in a manner that failed to ensure the health and safety of those

employed in or affected by those activities.

In accordance with the election manifesto promises made by the Labour
Party prior to its election in 1997 about the implementation of a statutory
offence of corporate manslaughter, the Home Office published a paper
(with a foreword by the then Home Secretary Jack Straw) highlighting the
government’s commitment to the creation of such an offence. This
included a treatment of the Law Commission’s proposals and advancing the
government’s own proposals for reform. Acknowledging the necessity for
a new approach to corporate manslaughter the Government largely agreed
with the Law Commission’s proposals. There were, however, some aspects
of the proposed offence that the Government wanted to alter namely the
scope of the offence to punish individuals. It is against this background that

this thesis’ discussion is set.



Throughout the course of this thesis it is intended to show that the current
state of the law governing corporate manslaughter is unacceptable, paying
particular attention to the inadequacies of the “doctrine of identification”.
Having identified the problems with the current offence of corporate
manslaughter alternative approaches to the problem are explored it is

around this basic premise that my thesis is structured.

In Chapter 2 an examination of the law of corporate manslaughter is
commenced by looking at the historical development of the law of
corporate manslaughter. The importance of such a discussion is that by
providing a historical background to the “doctrine of 1dentification’ it sets
out the context within which the offence of corporate manslaughter is to be
understood. Throughout the chapter there will be an examination of
important case law developments in the common law which highlight the
methods used by the courts to gradually erode the immunity of corporations

to the criminal law.

Having determined that the courts were willing to impose liability on
corporations for crimes requiring proof of mens rea Chapter 3 sees us turn

our attention towards the current state of the law of corporate manslaughter.



This chapter begins with an examination of the law governing individual
liability for manslaughter as this provides the basis for the corporate

offence. Attention is then turned to the pivotal cases of H. M. Coroner for
East Kent ex. p. Spooner® and P. & O. European Ferries (Dover) Ltd®. The
importance of these cases lies in the fact that the former case showed that
the courts were willing to impose liability on a corporation for

manslaughter, and the latter not only provides us with the first example of a
corporation being prosecuted for manslaughter in England and Wales but
also because i1t showed the problems that the “doctrine of 1dentification” can

create for any successful prosecution..

In Chapter 4 we begin to look at some alternative approaches to the
problem of imposing liability for manslaughter on corporations. In this
chapter the proposals for reform advanced by the Law Commission and the
Government are examined. As with the Government’s views the Law
Commission’s proposed new offence of “corporate killing” will be analysed
and appraised which, as we will be seen, has as its central premise the
notion of a “management failure”. It will be suggested in the course of this

section that those ideas for reform that are based on a holistic approach to

*(1989) 88 Cr. App. R. 10
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corporate behaviour should be embraced rather than one which has a

heavily individualistic bias as does the present law.

In Chapter 5 it is questioned whether it is futile to seek out a means of
imposing criminal liability upon a corporation. In sections 2 and 3 of the
Health and Safety at Work Act 1974 we already see that duties have been
imposed on corporations for causing death to employees or the general
public by its undertakings. An examination of the case law relating to both
sections shows that the courts are very willing to impose liability on
‘corporations that kill’ and take a strict view of attempts to curtail the scope
of these two sections. It is noted, however, that there is a strong perception
amongst the general public that regulatory crime is not “real” crime. Whilst
corporations are undoubtedly punished for regulatory offences, there is an
additional stigma that attaches to those who have been convicted of a
criminal offence. Attempts are made in the last section of the chapter to

determine whether there is some irreplaceable value to this notion of

stigma.

§(1991) 93 Cr. App. R. 72

11



Despite advancing the argument that if stigma does have some extra value it
can be harnessed by using an adverse publicity punishment for regulatory
offences, it is recognised that in the public eye, at least, there is still a much
greater symbolic value attached, rightly or wrongly, to criminal
prosecutions. As such it is necessary to seek alternative means to impose
criminal liability. The search for an alternative basis of liability therefore
leads to an examination of “tried and tested”” methods that have already had
a degree of success in holding corporations accountable for their actions.
Therefore in Chapter 6 a more detailed examination of the decision of the
Privy Council in Meridian Global Funds Management Asia Ltd. v
Securities Commission’ is undertaken. In that case the court suggested that
the decision in P & O Ferries (Dover) Ltd. was nothing more than a
pronouncement on the particular statute at issue in that case. The decision
in Meridian Global Funds Management Asia Ltd. if followed in later cases
would have created a more flexible rule of attribution which would have
varied according to the particular statute or rule of law in question. The
approach in this case 1s dismissed, however, on the grounds that it still has
its roots in an individualistic form of liability which, as has been seen in the

case of the doctrine of identification, can prove troublesome for the courts.

711995] 2 AC 500
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Witli this in mind those theories of liability which have group behavioural
patterns as their basis are examined. The reason for including these theories
in such a discussion is that the doctrine of identification takes what is
perceived to be an overly simplistic view of the corporate decision making
process. This chapter aims to show that any theory of liability that relies on
ascribing the liability of individuals to corporations is flawed because it
fails to recognise that decisions made within a corporation will rarely be
made by one person but are normally reached as a group, by voting at a
board meeting for example. Its failure lies in its inability to account for the
fact that individuals may reach decisions as part of a group that they would
shy away from by themselves. Throughout Chapter 7 examples are
provided both of such behaviour and the catastrophic consequences these
courses of action can have. Furthermore some of the theories about
corporate behaviour are highlighted in a bid to harness them as an

alternative means of imposing liability on corporations.

Chapter 8 involves a discussion of the approach that is adopted in other
jurisdiction in a bid to discover some better means of imposing corporate

criminal liability. Throughout this chapter not only will the legislative

13



attempts of our neighbours in Scotland and of other Commonwealth
jurisdictions such as Australia and Canada be examined, but also the
approach of some European legislatures in Holland and Italy and in the
United States will be considered. In keeping with the belief that it is better
to adopt a holistic approach to the question of determining corporate

liability, it 1s suggested that approach in Italy and that proposed in Australia

will be of particular interest.

Having spent a great length of time focusing on how to impose liability the
focus is then shifted to the question of punishing corporations for their
crimes which is a topic of particular interest. If one is eventually able to
find corporations liable for corporate manslaughter it would be catastrophic
if the courts were left simply with a means of punishment that amounted to
little more than “a slap on the wrist”. This would undermine the
effectiveness and stature of any statutory provision that was enacted.
Therefore, in Chapter 9 a number of methods for punishing corporate
offenders are examined. These methods range from a simple fine to more
“exotic” alternatives such as enforced self-regulation and corporate
probation. Used in conjunction with an effective system of corporate

criminal liability, these new forms of punishment can be used to alter

14



corporate behaviour in a manner which favours the development of an
organizational structure which is more geared towards the promotion of

workplace safety.

Finally, in Chapter 10 proposals are advanced to indicate the way in which
the law shiould develop in future. In order to provide some form of
structure to the chapter the forthcoming prosecution of Network Rail and
Balfour Beatty is used as a case study. Based on the facts as disclosed in
the Health and Safety Executive reports some possible predictions about
how the case might progress are put forward and alternative approaches that

might lead to a successful prosecution are considered.

Clearly, the current position governing corporate manslaughter is

unsustainable. The inadequacy of the law in this matter should no longer be
tolerated. Finally, it is expected that a detailed examination of each of these
topics will help to 1dentify the best approach for the law to take in the future

and in this thesis some of the options available to us will also be examined.

15



Chapter 2: The Historical Development of Corporate

Criminal Liability

As the foundation for the rest of the work in this thesis this chapter contains
an examination of the state of the common law governing the offence of
corporate manslaughter. The discussion of this area of law will be divided
into two main parts: 1) a brief outline of the law relating to the development
of corporate criminal liability (dealt with in this chapter); and 2) a statement
of the law of corporate manslaughter as it stands today (discussed in
Chapter 3). In the discussion of this topic the main intent is to merely state
the law as 1t is rather than enter into any detailed debate about its merits.
Most of my comments on this matter until the next chapter which deals with

proposals for reform of the law governing corporate manslaughter.

Corporations have not always been within the ambit of the criminal law.
Indeed, as will be seen, in the early stages of the development of company
law the legal position of the company was unclear. In this first section of
this chapter the historical development of the law of corporate manslaughter
will be considered (although this is no more than a cursory examination).

In the discussion of this topic area the first issue to be looked at is the early

16



bars to corporate liability and the means employed by the court and the
legislature to circumvent them.

Having dealt with this area attention is then shifted to how the courts
managed to subject corporations to the full force of the criminal law. The
main item for discussion in this section is the way the courts overcame the
difficulty of attributing mens rea to a corporation which was a fundamental
obstacle to be overcome by the courts. The examination of this topic will
illustrate the two main methods utilised by the courts to attribute
corporations with criminal liability, namely the doctrine of identification
and vicarious liability. Discussion of these two doctrines is vital as
corporate manslaughter is a common law offence which requires proof of
mens rea. Hence this discussion is not merely of historical interest, but,
furthermore, it sets the context for the development of corporate liability for

manslaughter and provides the basis for the offence.

Before that area of the law can be looked at, it is first necessary to consider
the early bars to corporate liability as it was not easy to bring corporations
within the remit of the criminal law. A number of important philosophical
and practical bars faced early attempts to the prosecution of corporations,

namely;

17



The problem of attributing the necessary criminal intent was overcome by
the courts creating a legal mechanism based on the theory of organic
representation. This lead to the birth of the doctrine of identification, a
conceptual tool which allowed the courts to impute liability by analogy. In
an oft quoted passage, Viscount Haldane LC highlighted the fact that in
some cases the courts were willing to treat certain members of the company

as the alter ego of the corporation itself. He stated:

“[A] corporation is an abstraction. It has no mind of its own any
more than it has a body; its active and directing will must
consequently be sought in the person who for some purposes may be
called an agent, but who is really the directing mind and will of the

corporation, the very ego and centre of the personality of the
» 2

corporation”.
The importance of the alter ego theory as a means of attributing liability to
a corporation, as well as the problems associated with this use of
metaphysics will be discussed more fully in the treatment of the doctrine of
identification and vicarious liability in relation to the offence of corporate

manslaughter.
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The matter of the ultra vires bar was dispatched with relative ease. It was
thought that a corporation could not be liable for a criminal act committed
by its agents where that act could not be authorised by the corporation

because it was outside the ambit of its powers. L. H. Leigh comments:

“In the law of tort ... Lord Lindley put the matter beyond doubt in
Citizen's Life Assurance Company v Brown. The corporation civilly
was to be placed in the same position as a human employer with
respect to liability for the torts of his employees. All employers were
liable for torts involving malice committed by his employees in the
course of their employment. The corporation was in the same
position. The courts thus adopted the view that the relevant enquiry
was not directed to tlie nature of the act in question, but to whether it

was done in pursuit of objects competent to the corporation”.’

The position with regard to criminal liability for ultra vires acts, however,
was simply dismissed by inference as it was never raised in any of the cases

involving the imposition of corporate criminal liability.

The greatest bar to be overcome by the courts, however, was the particular

procedural problem which corporations posed to the English justice system.

2 Lennards Carrying Co. Ltd. v. Asiatic Petroleum Co. Ltd. [1915] AC 705, at 713
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The biggest problem was the fact that corporations, as a legal person,
clearly have no physical existence. In the case of indictable offences, on
assize, a corporation had to appear personally in court.” Having no physical
existence this proved to be a practical impossibility, therefore a corporation
was not triable at assize and indeed could not be committed for trial. How

did the courts overcome this problem? Leigh states:

“The system was to prefer a bill before the grand jury ... if a true bill
were returned and the matter remitted to assize it was then necessary
to remove the indictment by certiorari to the King’s Bench. There ex
gratia curia the corporation could appear and plead by its attorney.
...When once the indictment had been preferred before the King’s

Bench, the court could compel the corporation to appear”.’

Despite being a very long and drawn out process its use was continued with
only minor alterations until the arrival of the Criminal Justice Act, 1925.
This Act aimed to provide a simpler mechanism with which to commit a

corporation to trial. This was done by making it easier for a corporation to

3 “The Criminal Liability of Corporations in English Law”, L. H. Leigh (1969: Lowe &
Brydone, London), p. 9

4 On trial for a summary conviction, however, it was acceptable for a corporation to be
represented in court by its counsel or attorney under the provisions of the Sumzmary
Jurisdiction Act, 1848.

5 “The Criminal Liability of Corporations in English Law”, L. H. Leigh (1969: Lowe &
Brydone, London), p. 10.
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appear in court by its representative. Where the corporation was charged
with an indictable offence the examining justices could make an order
empowering the prosecutor to present a bill in respect of the offence named
in the order, provided they were satisfied that enough evidence had been
adduced. The order was deemed sufficient to constitute a committal for the
purposes of any enactment referring to committal for trial. Should the
Grand jury at assize or quarter sessions return a true bill against the
corporation, the corporation could appear at trial and plead by its
representative before the court of assize or sessions. With regard to cases
falling within s.17 of the Summary Jurisdiction Act, 1879 states Leigh, a
corporation could claim by its representative to be tried by a jury. This
representative could be appointed, quite simply, by a statement in writing
signed by the managing director of the corporation. This changed once

again in 1933 with the abolition of the Grand Jury, after which:

“a bill could be preferred before the court if the corporation had been
committed for trial or, if a bill had been preferred, with the consent or

by direction of a justice of the High Court, or pursuant to an order

made under section 9 of the Perjury Act, 19117.°
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The effect of this procedural review was to make the corporation’s lack of a

physical existence less of a bar to anyone seeking legal redress against it.

By the early 1930’s, therefore, it was clear that a corporation could face
trial in the English courts. What was not necessarily clear, however, was
whether it was possible for criminal corporations to be subjected to the full
force of the English criminal law. The early impetus to take steps to
remedy this situation las its roots in a number of factors. Celia Wells

advances the following explanation:

“The development of corporate executive structures clearly
challenged a legal response. The individual entrepreneur was being
replaced by more complex business arrangement, and in terms of
activity, the development of the railways transformed the landscape,
the economy and mobility. Corporations began to cause damage and
injury both to property and person. Plaintiffs discovered that the
individual at fault might not be suable or worth suing. It emerged
that wlhat was simplest for the injured party was also the safest for

management; to treat the corporation as the actor”.’

® “The Criminal Liability of Corporations in English Law”, L. H. Leigh (1969: Lowe &
Brydone, London), p.12

7 “Corporations and Criminal Responsibility”, Celia Wells (1993: Oxford, Clarendon
Press), p. 97
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How then were the courts to impose liability on corporations? Clearly the
legal postion of the corporation needed much clarification. Its lack of mens
rea, its physical inability to act and the aforementioned problems created by
any attempt to indict a corporation, might have suggested that the regulation
of the corporate activities could be outside the ambit of the criminal courts.
This was not the case, however. Early efforts to pin criminal liability on a
corporation resulted in companies being held liable for failures to perform a
public duty which resulted in a nuisance, for example, the blocking of a

public highway®. Leigh states:

““The liability of corporations ... derives its real impetus from liability
for non-feasance in cases of public nuisance. Such a prosecution was
seen not as in essence a criminal proceeding but as a means of
enforcing the performance of a public duty. No mens rea was
required and, as the gist of the offence lay in a failure to eradicate the

nuisance, no question of ascribing an act to the corporation arose”.’

Since the aim of any prosecution was the ultimate removal of the nuisance
rather than the punishment of the defendant, the question of the corporation

appearing in court was never an issue. The question of punishment was

® R. v. Great North Eastern Railway Company (1846) 9 Q.B. 315
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equally unproblematic as punishment was by means of a fine, a form of
penalty which could easily be imposed on a corporation. This meant that
the next major conceptual step for the law to take was to impose liability on
corporations for misfeasance, that is to say for a positive act rather than an

omission.

In R v Great North of England Railway Company," the defendant company
had built a railway line that cut through and obstructed a highway.

Contrary to statutory requirements the company had failed to build a bridge
over the said highway. The prosecution alleged that this was analogous to
trespass to land and that an indictment could lie against the corporation in
respect of it. Having had their attention drawn to both the tendency at the
time to treat corporations as civilly as well as criminally responsible, and
the application of vicarious liability in tort, the court found the corporation
guilty. Lord Denman C.J. highlighted the difficulty in any given case of

distinguishing between an act and an omission. He stated:

> “The Criminal Liability of Corporations in English Law”, L. H. Leigh (1969: Lowe &
Brydone, London), p.16
'9(1846) 9 QB 315
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“[It is] as easy to charge one person of a body corporate with erecting

a bar across a public road as with the non-repair of it; and they may
» 11

as well be compelled to pay a fine for the act as for the omission”.
There were, however, crimes that a corporation could not commit stated
Lord Denman CJ, these included treason, felony, offences against the
person and perjury. This is justified on the basis that “these offences derive
their character from the guilty mind of the offender, and at any rate were
violations of the social duties belonging to natural persons™.'* A
corporation could not, therefore, be guilty of these offences as they have no
such duties. They could, however, be guilty of “cominanding acts to be
done to the nuisance of the community at large”."” Finally Leigh concludes,
Lord Denman CJ made his decision based purely on policy grounds,
suggesting that he wanted to make an example out of the defendant
corporation, possibly in an attempt to show the public that the courts were
capable of exercising some control over these new powerful forms of
business organisation. Lord Denman CJ realised that both those who

ordered the work (the company directors) and the workmen could be

'! R v Great North of England Railway Company (1846) 9 QB 315, per Lord Denman
C.J. at p.326.

12 “The Criminal Liability of Corporations in English Law”, L. H. Leigh (1969: Lowe &
Brydone, London), p.18

'* R v Great North of England Railway Company (1846) 9 QB 315, 326
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prosecuted, yet he declined to impose liability solely on the human actors

involved. He states at p. 327:

“[T]he public knows nothing of the former [the directors], and the
latter, if they can be identified, are cominonly persons of the lowest
rank, wholly incompetent to make reparation for the injury. There
can be no effective means for deterring from an oppressive exercise
of power for the purpose of gain, except the remedy by an indictment
against those who truly commit it, that is, the corporation acting by
its majority: and there is no principle which places them beyond the

reach of the law for such proceedings™.

The undoubted aim of this statement was to try to place some kind of curb
on the undoubtedly great powers of the corporate management. This was
achieved by placing liability on the constituent members of the corporation.
The suggestion is that it would be their ultimate responsibility to ensure that
the company did not undertake an illegal course of action. The liability of
corporations for misfeasance in cases of public nuisance was, by now,

firmly established.

The introduction of legislative (or statutory) liability for corporations led to

a further extension of the law’s powers. Corporations became liable for
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non-compliance with the terms of the various Clauses Acts, for example,
the Railway Clauses Consolidation Act 1845 which dealt with the
regulation of certain undertakings carried out by bodies corporate in
carrying out public utility functions. The importance of such legislative
intervention lay mainly 1n its ability to subject “certain areas of business
activity to a detailed scheme of administrative control”.'* As the variety of
corporate enterprises increased so did the volume of regulatory legislation
and the number of convictions of companies who had breached their terms.
Framed as strict liability offences, it became more common for corporations

to appear as the accused in court cases.

At this stage, corporate liability [as in primary liability] for public nuisance
offences was becoming increasingly accepted by the courts and the general
public. One exception remained, however, that was cases involving mens
rea. In those cases it was still preferable to hold the corporation vicariously
liable as the master. The next logical step for the courts, therefore, was to
try and find some mechanism by which to hold corporations personally
liable. This was a necessary prerequisite before any assertion that a

corporation could have a mind and will, and thus be subject to the criminal

1% “The Criminal Liability of Corporations in English Law”, L. H. Leigh (1969: Lowe &
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law, could be made. Such a mechanism was provided by the courts in the
key case of Moussell Brothers Limited v London and North Western

Railway Co.”

It had been a long established principle of the common law that vicarious
liability was not a part of the criminal law. There were, however,
exceptions to this rule. The first two were the common law offences of

public nuisance and criminal libel, the final exception concerned statutory

offences.

In Mousell Brothers the appellants were charged with two complaints under
sections 98-99 of the Railway Clauses Consolidation Act, 1845 for
fraudulently trying to avoid the payment of certain freight charges. The
offence required proof of mens rea. Finding the company guilty, Atkin J.

stated:

“... while prima facie a principal is not be made criminally

responsible for the acts of his servants, yet the legislature may

Brydone, London), p. 21
'3 711917] 2 KB 836
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prohibit an act or enforce a duty in such terms as to make the
216

prohibition of the duty absolute™"”.

When then might vicarious liability arise under a statute? Atkin J.

continues at p.845:

“To ascertain whether a particular Act of Parliament has that effect or
not, regard must be had to the object of the statute, the words used,
the nature of the duty laid down, the person upon whom it is
imposed, the person by whom in ordinary circumstances it would be

performed, and the person upon whom the penalty is imposed”.

His Lordship’s view on the matter appears to follow that of Channel J."” in

Pearks, Gunston & Tee Ltd. v Ward'® who stated:

“By the general principles of the criminal law, if a matter is made a
criminal offence, it is essential that there should be something in the
way of mens rea, and, therefore, in ordinary cases a corporation
cannot be guilty of a criminal offence, nor can a master be liable
criminally for an offence committed by his servant. But there are

exceptions to this rule in the case of quasi-criminal offences ... that 1s

' Mousell Brothers Limited v London and North Western Railway Co. [1917] 2 KB 836,
845.

'7 Quoted by Viscount Reading C.J. in Mousell Brothers Limited at p.843.

'8 Pearks, Gunston & Tee Ltd. v Ward [1902] 2 KB 1.
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to say, where certain acts are forbidden by law under a penalty,

possibly even a personal penalty, such as imprisonment, at any rate in

default of a payment of a fine™.

Wells 1s quick to highlight the similarity of the two decisions. In
“Corporations and Criminal Responsibility”, she notes:

“The emphasis [in Mousell Brothers] then is on the offence being
statutory, and 1n this it echoes the 1902 decision of Pearks, Gunston
& Tee Ltd. v Ward, which upheld corporate vicarious liability for a
statutory offence (albeit one of strict liability) on the ground that
there was no reason against its imposition, since the very object of
the legislature was to forbid the thing absolutely. But Channel J.

indicated that a corporation could be convicted under s.3 of the same

Act which does involve criminal intent or at least knowledge”"”.

Mousell Brothers. appeared, therefore, to have taken the criminal liability of
corporations a step further by imposing vicarious liability for statutory
offences “beyond the realm of strict liability”®. A company could now be
held liable for a statutory offence requiring mens rea where that statute gave
rise to an absolute duty or prohibition. Whether such a duty or prohibition

arose was a matter of construction resolved by referring to the dictuum of

1% “Corporations and Criminal Responsibility”, Celia Wells (1993:0xford, Clarendon
Press) p.100.
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Atkin J. in Mousell Brothers. An opportunity for the potential widening of
the ambit of corporate criminal liability using Mousell Brothers was
presented to the courts in Cory Brothers & Co.? In this case the defendant
company and three individuals were charged with both manslaughter and
“setting up an engine calculated to destroy human life or inflict grievous
bodily harm with the intent that the same should or whereby the same might
destroy or inflict grievous bodily harm upon a trespasser or other person

9922

coming in contact with 1t”“ contrary to s.31 of the Offences Against the

Person Act, 1861. In a bid to prevent thefts from its bunkers, the defendant
company erected an electrified fence around one of its power-houses. A
miner on a ratting expedition stumbled against it, and was electrocuted and
killed. Holding that the indictment could not lie against the corporation,

Finlay J. stated:

“I am bound by authorities which show quite clearly that as the law
stands an indictment will not lie against a corporation either for a
felony, or for a misdemeanour of the nature set out in the second

count of this indictment”?,

X “Corporations and Criminal Responsibility”, Celia Wells (1993:0xford, Clarendon
Press) p.101.
2111927] 1 KB 810
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Finlay J. supported this statement with dicta from the case of R v
Birmingham & Gloucester Railway**; R v Great North of England
Railway”>; Pharmaceutical Society v London and Provincial Supply
Association®; and R v Tyler*’. All these cases were accepted as authority
for the proposition that a corporation could not be guilty of “treason or of
felony ... of perjury or offences against the person”®. Lord Denman C.J. in

Great North of England Railway explained this statement by saying:

“The court of Common Pleas lately held that a corporation might be
held liable in trespass; but nobody has sought to fix them with acts of
immorality. These plainly derived their character from the corrupted
mind of the person committing them, and are violations of the social
duties that belong to men and subjects. A corporation, which, as
such, has no such duties, cannot be guilty in these cases: but they
may be guilty of commanding acts to be done to the nuisance of the

community at large™’.

22 Cory Brothers & Co. [1927] 1 KB 810, 814

3 Cory Brothers & Co. [1927] 1 KB 810.

24 (1842) 3 QB 223

25 (1846) 9 QB 315

26(1880) 5 AC 859

711891] 2 QB 588

28 Per Lord Denman C.J. in R v Great North of England Railway (1846) 9 QB 315, 326,
q}uoted by Finlay J. in Cory Brothers & Co. [1927] 1 KB 810 at 816.

2 per Lord Denman C.J. in R v Great North of England Railway (1846) 9 QB 315, 326,
quoted by Finlay J. in Cory Brothers & Co. [1927] 1 KB 810 at 816.
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R. S. Welsh, in his article “The Criminal Liability of Corporations "0
points out that the decision in Cory Bros. was heavily criticised at the time

by C. R. N. Winn in his article “The Criminal Responsibility of

131

Corporations ™. His argument runs thus:

“In all likelihood a more detailed statement of the circumstances
would reveal the fact that the moral responsibility for the erection of
the fence lay with the directors ... The directors in their corporate
capacity are, on such an hypothesis, the guilty parties, both morally
and legally, since their command to inferiors who had no practical
alternative to obedience was the originating cause of the colliers
death. The directors are guilty in their corporate capacity and should
have been indicted in that capacity: in their corporate capacity they
constitute to all practical intents the corporation itself ... The intra
vires decisions and commands of a board of directors are factually,
and should be legally, the decisions of the corporation and not of
individuals qua individuals; for a corporation is an entity in which
individuals are united within a bond of association which modifies

: 32
their mental processes™ .

%% (1946) 62 LQR 345.

*1(1929) 3 CLJ 398.

32 “The Criminal Responsibility of Corporations” C. R. N. Winn, (1929) 3 CLJ 398 at
405-406.
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Even at this (relatively) early stage in the development of the law of
corporate criminal liability, it is clear that some academic commentators
were beginning to recognise the potential for the mental state of the board
of directors to be attributed to the corporation. Such a development would
have allowed the courts to find that “[t]he corporate will may entertain mens
rea and the corporate hands, which are factually the hands of its
representatives acting in their corporate capacity, imnay perform the actus

reus, and full criminal liability should logically attach to the corporation””.

Mousell’s case however, was not even mentioned in the case of Cory Bros.
It is arguable that, had Finlay J. recognised the potential of Mousell Bros. to
enable a court to impose vicarious liability on a corporation for an offence
requiring mens rea, the courts might have found the defendant company
liable for the s.31 offence at least. At that stage the doctrine of
identification had not been developed, so it would have been impossible to
find a company guilty of manslaughter. Indeed, Stable J. commented in

ICR Haulage Ltd™>*:

> Winn, op. cited at 407.
*11944] KB 551
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“[IInasmuch as [Cory Bros.] was decided before the decision in DPP
v Kent and Sussex Contractors ... if the matter came before the court
today, the result might well be different. As was pointed out by
Hallett J. in DPP v Kent and Sussex Contractors, this is a branch of

the law to which the attitude of the courts has in the passage of time
9935

undergone a process of development™”.
The doctrine of vicarious liability, in the context of corporate criminal
liability, has been considered recently in two cases heard at appellate
level. The first of these was Seaboard Offshore Ltd. v Secretary of State
for Transport’’. The case concerned s.31 of the Merchant Shipping Act,
1988, which was brought into force following the findings of the Sheen
inquiry into the Zeebrugge ferry disaster. The court had to consider
whether a manager is vicariously liable for a breach of duty under that
section, which arises from any act or omission by any of the managers

servants or agents. In finding the defendant company guilty, Lord Keith of

Kinkel stated:

% ICR Haulage Ltd. [1944] KB 551, per Stable J at 556. Quotation taken from
“Legislating the Criminal Code: Involuntary Manslaughter” Report No.237, Law

Commission (HMSO:1996) at p.80.
* Cited in “Legislating the Criminal Code: Involuntary Manslaughter” Report No.237,

Law Commission (HMSQO:1996).
*711994] 1 WLR 541
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“It would be surprising if by the language used in s.31 Parliament
intended that the owner of a ship should be criminally liable for any
act or omission by any officer of the company or member of the crew
which resulted in unsafe operation of the ship, ranging from a failure
by the managing director to arrange repairs to a failure by the bosun
or cabin steward to close portholes. Of particular relevance in this
context are the concluding words of s.31 (4) referring to the taking of
all such steps as are reasonable for 4im (my emphasis) to take, i.e. the
owner, charterer or a inanager. The steps to be taken are such as will
secure that the ship is operated in a safe manner. That conveys to me
the idea of laying down a safe manner of operating the ship by those
involved in the actual operation of it and taking appropriate measures

to bring it about that such safe manner of operation is adhered to”®.

He concludes at p.546:

“[the offence under s.31] consists simply in a failure to take steps
which by an objective standard are held to be reasonable steps to take
in the safe operation of the ship, and the duty which it places on the
owner, charterer or manager is a personal one. The owner, charterer
or manager is criminally liable if he fails personally in the duty, but is
not criminally liable for the acts or omissions of his subordinate

employees if he himself has taken all such steps”.

% Seaboard Offshore Ltd. v Secretary of State for Transport [1994] 1 WLR 541, per
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It is clear in this case that Lord Keith of Kinkel has declined to impose
vicarious liability on the company because, on a proper interpretation of the

statutory provision in question, the duty imposed was solely a personal one,

which prevented the imposition of vicarious liability.

The second case is that of R v British Steel Plc.* The prosecution followed
the death of an independent contractor who was carrying out work under the
supervision of a British Steel employee. The House of Lords took a
different approach to the court in Seaboard Offshore Ltd. This case
involved a breach of section 3 (1) of the Health and Safety at Work, etc.
Act, 1974, which requires employers to conduct their undertakings in a
manner, which does not threaten the health and safety of “persons not in his

employment who might be affected thereby”™*

. This would cover, for
example members of the general public, such as visitors to the worksite, or
people living nearby. Counsel for British Steel Plc. argued, under the
doctrine of identification (which will be discussed later), the company could

escape criminal liability if, at directing mind level, it had taken reasonable

care. Heavy reliance was placed on the House of Lords decision in Tesco

Lord Keith of Kinkel at 545.
* 11995] ICR 586
* Section 3 (1) Health and Safety at Work, etc., Act 1974
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Supermarkets Ltd. v Nattrass™* (also to be discussed later) in which the
company’s defence was that the commission of the offence was due to the
act of “another person™ and that the company had taken all reasonable
care and exercised due diligence in trying to prevent the commission of

such an offence. Considering this defence, Lord Reid concluded:

“ ‘They’ — the board of directors — set up a chain of command
through regional and district supervisors, but they remained in
control. The shop managers had to obey their general directions and
also take orders from their superiors. The acts or omissions of the

shop manager were not the acts of the company itself™.

Counsel for British Steel Plc. clearly hoped that the House of Lords would,
in this instance, follow their earlier decision in Tesco v Nattrass. If this
were the case then liability for the death would lie with Mr C. (the
supervisor) for failing to operate a safe working system on site, rather than
pinning liability on the company under the ordinary rules of attribution.
Their Lordships refused, however, to entertain such an argument. It was

possible, they suggested, to distinguish between the two cases by looking at

“111972] AC 153
*2 That is to say, a person who was not sufficiently senior in the corporate management

structure to be identified with the company. This was a statutory defence provided by
s.24 (1), Trade Descriptions Act, 1968.
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the language of the two statutory provisions at issue in both cases. Having
found, in accordance with the principles laid out in R v Board of Trustees of
the Science Museum™; and R v Associated Octel™ that Section 3 (1) Health
and Safety at Work, etc. Act, 1974 creates an absolute prohibition (subject

to the defence of reasonable practicability), Steyn J. stated:

“Given the interpretation whicli prevailed [in the aforementioned
decisions] and which we have adopted counsel for British Steel Plc.
concedes that it is not easy to fit the idea of corporate liability only
for acts of the “directing mind” of the company into the language of
s.3 (1). We would go further. If it be accepted that parliament
considered it necessary for the protection of public health and safety
to impose, subject to the defence of reasonable practicability,
absolute criminal liability, it would drive a juggernaut through the
legislative scheme if corporate employers could avoid criminal
liability where the potentially harmful offence is committed by
someone who is not the directing mind of the company ... If we
accept British Steel Plc.’s submussion, it would be particularly easy
for large industrial companies engaged in multifarious hazardous

operations to escape liability on the basis that the company, through

* Tesco Supermarkets Ltd. v Nattrass [1972] AC 153, per Lord Reid at 175.
*“11993] ICR 876
#11995] ICR 281
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it’s “directing mind” or senior management, was not involved. That

would emasculate the legislation™.

In the British Steel case, therefore, the court rejected the doctrine of
identification in favour of vicarious liability. An important and beneficial
aspect of this decision is highlighted by the Law Commission who point

out:

“The court added that the effect of this judgement would be to reduce
the time taken up in trials on s.3 (1) by dispensing with the need to
examine whether particular employees were part of senior

management, and to promote a culture of guarding against risks to

health and safety caused by hazardous industrial activity”*’.

Such a judgement was ideal in the context of the Health and Safety at Work,
etc. Act, 1974. 1t, arguably, reflected the spirit of the legislation and

facilitated the achievement of its aims.

As a basis of corporate liability, it is clear that vicarious liability has been

accepted by the courts, but it has not been so readily accepted by some

% R v British Steel Plc. [1995] ICR 586, per Steyn J. at 593.
7 “Legislating the Criminal Code: Involuntary Manslaughter” Report No.237, Law

Commission (HMSO:1996) p.73.
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academic commentators. In his article “Corporate Culpability”’, Chris
Clarkson deals with the viability of vicarious liability as a basis for such an
imposition of corporate liability. The main advantage of the doctrine of
vicarious liability, states Clarkson, is that it avoids the problem of having to
identify a person sufficiently important in the hierarchy of the company
who lias committed the crime. This is advantageous, states Clarkson,
because it prevents companies avoiding criminal liability by delegating
illegal operations to lower managers or employees, that is to say people not

sufficiently important to be caught by the doctrine of identification.

Unfortunately it appears, however, that the disadvantages of this doctrine
far outweigh its benefits. This is especially the case, Clarkson states, when
applied to crimes involving mens rea. The disadvantages, he claims, are
two - fold. Firstly, it has not been proved that using vicarious liability as a
basis for corporate liability acts as any form of incentive to conduct its

affairs in a criminally responsible manner. If anything, states Clarkson:

“It has been pointed out that companies will, at most, only do what 1s

reasonable to prevent harm and strict and vicarious liability could
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actually operate as a disincentive to companies to engage in socially

beneficial enterprises™®.

The second problem, according to Clarkson, is that:

“Vicarious liability may be over inclusive in that a company could
be penalised for a fault of an employee for whom the company ought
not to be held responsible in that a company may have done
everything within its power to prevent the wrong doing. The
company may have adopted clear policies and issued express
instructions to avert the wrong. If a maverick, perhaps menial,
employee decides to “go it alone” it hardly seems justifiable to hold

the company liable for their actions or inactions’’.

This second criticism is clearly aimed at the approach adopted by the court
in Coppen v Moore (n0.2)° and followed in Director General of Fair
Trading v Pioneer Concrete (UK) Ltd.>" where it was stated that an
employer is not prevented from being found vicariously liable for the
criminal acts of an employee where they have expressly forbidden the

employee from committing the criminal act in question. This was an

* “Corporate Culpability” Chris Clarkson
http:/twebjcli.ncl.ac.uk/1998/issue2/clarkson2. html
¥ “Corporate Culpability” Chris Clarkson
http.//webjcli.ncl.ac.uk/1998/issue2/clarkson2.html
*071898] 2 QB 306
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important ruling as it prevents companies from enjoying the benefits of

employees’ criminal acts whilst still avoiding liability purely because they

had forbidden 1it.

Of course, vicarious liability is not the sole means of attributing liability to
a corporation. The doctrine of identification, or the alfer ego theory as it is
also known, has its origins in a trio of cases in 1944. 1t is to the
development of this doctrine that I now shift my attention in the
consideration of the historical development of corporate criminal liability.
In this section the rise and fall of the popularity of this doctrine in the court
system of England and Wales will be examined and the application of this
doctrine to the substantive law of manslaughter will be considered at a later

stage.

L. H. Leigh, at an early stage noticed a particular problem. He stated:

“The existing rule of liability was [pre 1944] that corporate liability
was vicarious liability. Consequently, before criminal liability could

be imposed upon corporations, some method had to be found for

*1[1994] 3 WLR 1249
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ascribing liability personally to the body corporate. The alter ego

theory has been said to provide the necessary defence””.

Indeed, “the introduction of this doctrine”, the Law Commission state,
“enabled criminal liability to be imposed on a corporation, whether as
perpetrator or accomplice, for virtually any offence, notwithstanding that
mens rea was required, and without having to rely on statutory

construction”™>.

The change in the courts’ attitude to the question of the criminal liability of
corporations has often been 1dentified as having its origins in the cases of
Director of Public Prosecutions v Kent and Sussex Contractors Ltd.>*; R. v.
ICR Haulage Ltd.””; and Moore v Bresler’®. These cases introduced, and

developed into the criminal law, the oft-cited statement of Viscount

*2 “The Criminal Liability of Corporations in English Law”, L. H. Leigh (1969:Lowe &
Brydone, London) p.91.

* “I egislating the Criminal Code: Involuntary Manslaughter” Report No.237, Law
Commission (HMSQO:1996) p.74.

*[1944] 1 KB 146

> [1944] KB 551

¢ [1944] 2 All ER 515. Note “Confusion Worse Confounded: The End of the Directing
Mind Theory?” R. J. Wickins and C. A. Ong, [1997] JBL 524, which questions whether
the language used by the courts in these cases actually does give rise to any doctrine of
identification.
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Haldane L.C. who said at page 713 in Lennards Carrying Co. Ltd. v Asiatic

Petroleum Co. Ltd>’.

“[A] corporation is an abstraction. It has no mind of its own anymore
than it lias a body; its active and directing will must consequently be
sought in the person of somebody who for some purposes might be
called an agent, but who is really the directing mind and will of the
corporation, the very ego and centre of the personality of the

corporation”.

If such a person could be found then the corporation could be held liable

because “his action is the very action of the company itself®.

In Director of Public Prosecutions v Kent and Sussex Contractors Ltd., the

company was charged with two offences under the Motor Fuel Rationing
(No. 3) Order, 1941, and Regulation 82 of the Defence (General)
Regulations, 1939, committed by the company in an attempt to fraudulently
acquire petrol coupons. The magistrates court refused to convict the

company on the basis that the company could not form the necessary mens

*7[1915] AC 705,713
*8 Lennards Carrying Co. Ltd. v Asiatic Petroleum Co. Ltd., [1915] AC 705, per
Viscount Haldane L.C. at 714
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rea required to commit these offences. The prosecution appealed.

Allowing the appeal Viscount Caldecote L.C. J. stated:

“[Counsel for the defendant company’s] argument on the question
whether there can be imputed to the company the knowledge or intent
of the officers of the company falls to the ground because although
the directors or general manager of a company are its agents, they are
something more. A company is incapable of acting or speaking or
even thinking except in so far as its officers have acted, spoken or
thought ... In the present case the first charge against the company
was of doing something with intent to deceive, and the second was
that of making a statement which the company knew to be false in a
material particular. Once the ingredients of the offences are stated in
that way it is unnecessary, in my view, to inquire whether it is proved
that the company’s officers acted on its behalf. The officers are the

company for this purpose” (my emphasis).>

Supporting this view Macnaghten J. stated:

“It’s true that a corporation can only have knowledge and form an
intention through its human agents, but circumstances may be such
that the knowledge and intention of the agent must be imputed to the

body corporate ... If the responsible agent of a company, acting

% Director of Public Prosecutions v Kent and Sussex Contractors Ltd., [1944] 1 KB
146, per Viscount Caldecote L.C. J. at 155.
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within the scope of his authority puts forward on its behalf a
document which he knows to be false and by which he intends to

deceive, I apprehend that according to the authorities ... his
2 60

2

knowledge and intention must be imputed to the company

Interestingly, the case of Mousell Brothers was not applied in this case.
The statutory regulations in question in Kent and Sussex Contractors were
different from those in Mousell Brothers “in that they imposed no absolute

criminal liability upon a principal or a master for the acts of his servants”.®'

This bold new approach was followed by the Court of Criminal Appeal in R
v1 C. R. Haulage. In this case the company was charged with the common
law offence of conspiracy. The offence required proof of mens rea, thus

vicarious liability could not apply. Despite holding that there was no reason
in law why this indictment should not lie against the company, Stable J. was

keen to point out the limitations of this decision. He stated:

“We are not deciding that in every case where the agent of a limited
liability company acting 1n its business commits a crime, the

company is automatically to be held criminally responsible ... Where

% Director of Public Prosecutions v Kent and Sussex Contractors Ltd., [1944] 1 KB
146, per Macnaghten J.
! “The Criminal Liability of Corporations”, R. S. Welsh, (1946) 62 LQR 345, 356
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in any particular case there is evidence to go to a jury that the
criminal act of an agent, including his state of mind, intention,
knowledge or belief, is the act of the company and in cases where the
presiding judge so rules, whether the jury are satisfied that this has
been proved must depend on the nature of the charge, the relative
positions of the officer or agent, and the other relevant facts and

circumstances of the case”.%?

So what exactly did the court decide in I. C. R. Haulage? L. H. Leigh

states:

“In the result the case clearly establishes two propositions. The first
is that a distinction exists between personal and vicarious liability as
respects corporations. The second is that, in the appropriate

circumstances, the state of mind and actions of an agent may be the

state of mind and acts of the company”.®’

This indicates that, in following the approach of the courts in the earlier
case of Kent and Sussex Contractors and I. C. R. Haulage had established
that it was possible for a company to be held directly liable for criminal

offences requiring proof of mens rea. This meant that the courts were,

2 RvI C. R Haulage [1944] 1 KB 551, per Stable J. at 559
3 “The Criminal Liability of Corporations in English Law”, L. H. Leigh (1969: Lowe &
Brydone, London), p. 34
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seemingly, wiling to accept that a corporation could be found to hold the

mens rea necessary to commit a “proper” criminal offence.

Further support for this view is to be found in the case of Moore v Bresler,
the third case in the trio. This case served merely to confirm the growing
acceptance of the alter ego theory by the courts, and the steady move

towards accepting that a corporation could be directly liable for a criminal

offence.

In this case the company and two of its officials (the secretary and manager
of the Nottingham branch) were charged with publishing a document
containing false information, with intent to deceive contrary to section 35
(2) of the Finance (No. 2) Act, 1940. The docunents were produced with
the aims of embezzling the company and avoiding the company’s purchase
tax liability. The Company was convicted. The secretary and manager
were deemed to have acted “within the scope of their authority” despite the
fact that their acts were fraudulent, and in making the fraudulent returns

they were acting as officers of the company. Humphreys J. stated:
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“It 1s difficult to imagine two persons whose acts would more
effectually bind the company or who could be said on the terms of
their employment to be more obviously agents for the purposes of the

company than the secretary and general manager of that branch and
h”.64

the sales manager of that branc
Clearly the courts, in the aftermath of these three cases, were willing to find
a corporation guilty of a criminal offence in those situations where the
officer holding the requisite mens rea was sufficiently senior within the
corporate structure for them to be deemed to be the embodiment of the

company itself.

With such an impetus for imposing direct corporate liability on corporations
now existing, the language of identification began appearing in other court

judgements. In H. L. Bolton (Engineering) Co. Ltd. v T. J. Graham and

Sons Ltd.*®, for example, Denning L.J. famously said:

“A company may in many ways be likened to a human body. It has a
brain and nerve centre which controls what it does. It also has hands
which hold the tools and act in accordance with directions from the

centre. Some of the people i the company are mere servants and

% Moore v Bresler [1944] 2 All ER 515, per Humphreys J. at p. 517
551195711 QB 159,
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agents who are nothing more than hands to do the work and cannot
be said to represent the mind or will. Others are directors and
managers who represent the directing mind and will of the company
and control what it does. The state of mind of these managers is the

state of mind of the company and is treated by the law as such”.®

Wickins and Ong point out, however, that it was not until nearly 10 years
later that the courts accepted the relevance of the judgement in H. L. Bolton
(Engineering) Co. Ltd. to matters of criminal liability.°” They point to the
case of John Henshall (Quarries) Ltd. v Harvey®® to support this assertion.
The company was charged with aiding and abetting the use of over laden
lormies in breach of road safety provisions. The facts are not important, but
on appeal to the Queen’s Bench Division it was ruled, following earlier
authonities, that in the case of absolute offences there was no doubt that a
master, be it an individual or a company, could be held vicariously liable
for offences committed by their employees. Lord Parker, however, had to
reconcile his approach with that of the courts in H. L. Bolton (Engineering)

Co. Ltd. Lord Parker L.C.J. did this, Wickin and Ong state, “by stating that

% H.L. Bolton (Engineering) Co. Ltd v T. J. Graham and Sons Ltd. [1957] 1 QB 159,
per Denning L.J. at 173. Cited with approval by the House of Lords in Tesco
Supermarkets Lid. v Nattrass.

7 “Confusion Worse Confounded: The End of the Directing Mind Theory?” R. J.
Wickins and C. A. Ong, [1997] JBL 524, 535

% 11965] 1 All ER 725,
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aiding and abetting involved a guilty intent, and thus the knowledge of the
servant could not be imputed to the master”,*’ consequently the
corporation’s conviction was quashed. Under the terms of the “directing
mind and will” test, the persons who had committed the offence (the weigh
bridge operator and the office manager) were presumably not sufficiently
senior figures within the corporate structure to be “identified” with the

company. They were merely to be considered as the “hands” of the

operation.

The pinnacle of the development of the doctrine of identification, however,
is commonly accepted as being the case of Tesco Supermarkets Ltd. v
Nattrass™. In this case the defendant company was charged with an
offence under the Trade Descriptions Act, 1968, namely of offering goods
for sale at a price less than that at which they were being sold. At trial the
defendants tried to raise a defence under section 24 (1) of the Act on the
grounds that the offence was due to the act or default of “another person”,
namely the manager of the store where the offence was committed.

Furthermore, they asserted that they had exercised all due diligence to avoid

% “Confusion Worse Confounded: The End of the Directing Mind Theory?” R. J.
Wickins and C. A. Ong, [1997] JBL 524, 535
"11972] AC 153
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the commission of such an offence. The justices held that the defendants
had satisfied the requirement of due diligence, but the defence failed
because the manager could not be said to be “another person” within the
meaning of section 24 (1) (a). The defendants were convicted accordingly.
On appeal, however, the Divisional Court found that, whilst the manager
could be classified as “another person”, Tesco had failed to exercise all due

diligence within the meaning of section 24 (1) (b) of the Act. The appeal

reached the House of Lords.

The central issue in this case was clearly whether the branch manager could
be regarded as the embodiment of the company under the identification
doctrine. If this were so then both the manager and the company could be
held liable under the provisions of section 21 of the Trade Descriptions Act,
1968. The House of Lords allowed the appeal. They held that the branch
manager was not sufficiently senior within the corporate structure to be
referred to as the “directing mind and will” of the company. Having

explained the nature of the doctrine of identification, Lord Reid continued:

“It must be a question of law whether, once the facts have been
ascertained, a person doing a particular thing is to be regarded as the

company or merely as the company’s servant or agent. In that case,

54



any liability of the company can only be statutory or vicarious

liability”.”?

Lord Reid then criticises the opinion of Stable J. in . C. R. Haulage Ltd.
who suggests that whether a company could be held liable for offences
requiring mens rea depended, inter alia, on the nature of the charge facing

the corporation. Lord Reid states:

“I think that the true view is that the judge must direct the jury that if
they find certain facts proved thien, as a matter of law, they must find
that the criminal act of the officer, servant or agent including his state
of mind, intention, knowledge or belief is the act of the company ... I
do not see how the nature of the charge can make any difference. If
the guilty man was in law identifiable with the company then,
whetlier his offence was serious or menial, his act was the act of the
company, but if he was not so identifiable then no act of his, serious

or otherwise, was the act of the company itself”.”

Their Lordships clearly felt that, in committing the offence, the branch
manager was acting merely as a servant or an agent. This would prevent
the courts from pinning liability on the company via the doctrine of

identification. Thus thie company could not be convicted under the statutory

! Tesco Supermarkets Ltd. v Nattrass [1972] AC 153, per Lord Reid at 170.

55



provision because, under the section 20 (1) of the Trade Descriptions Act,
1968 the branch manager did not hold a sufficiently senior position within
the company for Tesco to incur liability. Therefore, under the provisions of
section 24 (1) (a) of the act the criminal offence was deemed to have been
committed by “another person”, so the appeal was allowed and the

corporation’s conviction was quashed.

Within the context of the historical development of the doctrine of
identification Tesco Supermarkets Ltd. v Nattrass is a very important case.
Its main importance is that it clearly established that corporations could be
brought within the ambit of the criminal law for offences involving mens
rea. Secondly it proved that the alter ego theory had an important role to
play in the criminal law. On the other hand, the “directing mind and will”
test was later to be the downfall of the doctrine of identification’s
usefulness in the context of corporate manslaughter. Nattrass, therefore,
raises the important question who may constitute the “directing mind and
will” of a company? Their Lordships clearly held very differing views on
this matter. Lord Reid, for example, talks of a company only being held

liable for the acts of “the board of directors, the managing director and

" Tesco Supermarkets Ltd. v Nattrass [1972] AC 153, per Lord Reid at 173
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perhaps other superior officers of the company [who] carry out the
functions of management and speak and act as the company”.” Lord

Diplock, however, took a different approach. He states:

“What natural person or persons are to be treated as being the
corporation for the purpose of taking precautions and exercising due
diligence? My Lords a corporation incorporated under the terms of
the Companies Act, 1948 owes its corporate personality and its
powers to its constitution, the memorandum and articles of
association. The obvious and only place to look to discover by what
natural persons its powers are exercisable is in its constitution ... In
my view, therefore, the [answer to this question] ... is to be found by
identifying those natural persons who by the memorandum and
articles of association or as a result of action taken by the directors or
by the company in general meeting pursuant to the articles are

entrusted with the exercise of the powers of the company”.”

Lord Diplock then turns his attention to the aforementioned speech of Lord
Denning in H. L. Bolton (Engineering) Co. Ltd. v T. J. Graham and Sons

Ltd.”. He states at page 200:

B Tesco Supermarkets Ltd. v Nattrass [1972] AC 153, per Lord Reid at 171
7 Tesco Supermarkets Ltd. v Nattrass [1972] AC 153, per Lord Diplock at 199-200
7 11957] 1 QB 159
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“In the case in which this metaphor was first used Denning L. J. was
dealing with acts and intentions of directors of the company in whom
the powers of the company were vested under the articles of
association. The decision in that case is not authority for extending
the class of persons whose acts are to be regarded in law as the
personal acts of the company itself beyond those who by, or by
actions taken under its articles of association are entitled to exercise

the powers of the company”.

It is clear that, even at this early stage the doctrine of identification was
presenting the courts with some conceptual difficulties. G. R. Sullivan
highlights the problems created by the decision of the House of Lords in
Nattrass in his article “The Attribution of Culpability to Limited

Companies”. He states:

“If findings of identification are confined to those corporate officials
with plenary authority across a sphere of strategic corporate
management — the minimum condition for Lord Diplock in_Tesco
Supermarkets Ltd. v Nattrass — at least a measure of doctrinal
certainty is maintained. That certainty is lost when courts take a
wider view in the interests of policy. Inconsistency inevitably arises.
We are then confronted with cases where, for example, a non-
executive director with no involvement in the company’s

management is nonetheless identified with the company yet the
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European sales manager of Dunlop (Aircraft) Ltd. is found to be too
junior for identification with his employing company. Uncertainty 1s
increased when courts depart altogether from the doctrine of

identification where precedent would indicate that the doctrine was

germane”.”

It was not until twenty years later, however, “that a crack began to appear in
the whole edifice of the directing mind theory”.”’ In the case of Tesco
Stores v Brent London Borough Council’® Tesco was prosecuted for selling
an age restricted video to a person under the age of eighteen contrary to the
provisions of the Video Recordings Act, 1984. The prosecution had to
prove that Tesco knew or had reasonable grounds to believe that the
purchaser of the said restricted video was under the age of eighteen.
Seemingly, this issue could have been resolved using the doctrine of
identification. Under the rule in Nattrass it would have been absurd to find
that a cashier was sufficiently senior in the corporate management structure
to be viewed as part of the “directing mind and will” of the company so as

to have their knowledge attributed to Tesco. Yet this is effectively what

both the Magistrates and the Divisional Courts held. Nattrass was

"¢ “The Attribution of Culpability to Limited Companies”, G. R. Sullivan (1996) 55 CLJ
515,519

77 “Confusion Worse Confounded: The End of the Directing Mind Theory?” R. J.
Wickins and C. A. Ong, [1997] JBL 524, 538
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distinguished and dismissed on the grounds that it dealt with a different
statutory provision. As a matter of construction it was felt that the relevant
provision of the Video Recordings Act 1984 suggested that the intent and
knowledge of the cashier was clearly intended to be attributed to the
company itself. Whilst the decision in Nattrass was not criticised in Tesco
v Brent L. B. C. there seemed to be an indication that the principle
establislied in Nattrass was nothing more than an interpretative
pronouncement restricted to a particular statutory provision, a view

advanced by G. R. Sullivan in his aforementioned article.

Further inroads into the usefulness of the doctrine of identification were
made by the Court of Appeal in R v Redfern and Dunlop Ltd. (Aircraft
Division)”. The appellants were charged with knowingly attempting to
supply tyres designed for combat aircraft in Iran contrary to section 68 (2)
of the Customs and Excise Management Act, 1979 and Article 2 (v) of the
Export of Goods (Control) Order, 1987. The appellants had applied for an
export license falsely identifying the consignee as a Swiss firm. The
Department of Trade and Industry stated that they would have refused the

license had they known the actual destination of the tyres. Furthermore,

78[1993] 2 AlL ER 718
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they claimed that the appellants knew that the said tyres were actually
intended for supply to Iran, despite the fact that the appellants denied this
claim. The appellants were convicted. On appeal Redfern claimed, inter
alia, that the license, and thus the export, was lawful as it had not been
revoked under any of the available statutory provisions. This very fact, he
claimed, meant there was no charge to answer. Dunlop, on the other hand,
claimed that Redfern was not a sufficiently senior employee within their
corporate structure to be identified as part of the controlling mind. This,
they claimed, meant that no criminal liability could be attributed to the
company. The Court of Appeal dismissed Redfern’s appeal but allowed

Dunlop’s on the grounds that in order to fix Dunlop with criminal liability it

would have to be shown that:

“... the individual whose conduct was under question [could be]
identified with the company to the extent of being one of its directing
minds or its very embodiment. That [means any] one of the persons
in actual control by virtue of the company’s constitutional
documents, or a person to whom had been delegated the control of
some part of the company or its management functions so that he
could be said to have acted as the company’s directing mind ...

Clearly not every delegation of function would render the company

?[1993] Crim L. R. 43
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criminally liable for its delegate’s acts. Admuinistrative or executive
functions which did not confer true power of management and

control would be insufficient”.®

At first instance the trial judge had directed the jury that:

“... before they convicted the company they must be sure that the
board had delegated to [Redfern] its functions in relation to the
exportations, including the function of applying for licenses, so that
he had full authority to act without reference to any body above him.
He said that if [the jury] were sure that the board had delegated those
functions to [Redfern] then the company was guilty”.*

Redfern was four steps down the reporting ladder from the Chief
Executive which might suggest that he was a sufficiently senior
figure in the corporate management structure for liability to be
attributed to Dunlop. The Court of Appeal, however, allowed
Dunlop’s appeal on the grounds that the trial judge had misdirected
the jury with regard to : 1) the type of delegated functions that would
have made said delegate part of the “directing mind and will”’; and 2)

the level of management and control that the appellant would have to

operate at to render the company hable.”

“Rv Redfern and Dunlop Ltd. (Aircraft Division) [1993] Crim. L. R. 43, 44-45
®1 R v Redfern and Dunlop Ltd. (Aircraft Division) [1993] Crim. L. R. 43, 45
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This verdict lies in very stark contrast with the Courts’ approach in the case
of El Ajou v Dollar Land Holdings Plc.®*. The facts of the case are
complicated. The plaintiff was a wealthy Arab businessman who had lost a
great deal of money in a share fraud. The disputed funds were invested by a
company incorporated in England (Dollar Land Holdings), but whose

shares belonged to a foundation in Liechtenstein. Wickins and Ong

continue:

“The question arose whether a constructive trust could be imposed on
the company with regard to the misappropriated funds which had
been invested in its property. This, in turn, depended on whether the
knowledge of the Chairman of the Board of Directors could be
imputed to the company. At first sight this would seem to have been
a foregone conclusion, but the facts were unusual. The Liechtenstein
foundation was set up to shield the identity of the real owners who
lived in America. The American owners appointed three Swiss
financial agents to be directors of the company. One of these agents
acted as the Chairman, and attended to the paperwork and other
matters needed to carry out the owner’s instructions. The directors
regarded themselves as being simply nominees of the owners and
thetr only function being to carry out the instructions of the owners.
The actual property investments and management decisions were

carried out by the owners in consultation with the managing director

[1994]2 AILE. R. 685
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of a subsidiary company. This individual was an experienced
property developer, but had suffered a spectacular bankruptcy. This
was convenient if he remained in the background. The defrauded
investor [the Arab businessman] sought to fix the company with the
knowledge of the fraud on the basis that the Chairman was a

directing mind of the company, and alternatively on the basis of
s 83

simple agency”.
All three judges involved in the appeal agreed that, in accordance with the
findings of the trial judge, the Chairman’s knowledge could not be imputed
to Dollar Land Holdings on the grounds that he was the company’s agent.
However, they all agreed that the Chairman’s knowledge could be imputed
to the corporation on the basis that he formed part of the directing mind and
will of the company. Their Lordships reached the same conclusion,

however, on very different grounds. Nourse L. J., for example, stated:

“[The doctrine of identification] attributes to the company the mind
and will of the natural person or persons who manage and control its
actions ... It is important to emphasise that management and control

is not something to be considered generally or in the round. It is

% “Confusion Worse Confounded: The End of the Directing Mind Theory?”, R. ].
Wickins and C. A. Ong, [1997] JBL 524, 539
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necessary to identify the natural person or persons having

. . .. . . 84
management and control in relation to the act or omission in point”.

In applying this reasoning to thie case in hand, Nourse L.J. concluded:

“I start from the position that the transactions to be considered are
those who by which DLH received assets representing the money
fraudulently misapplied. The responsibility for the management and
control of those transactions is not to be determined by identifying
those who were responsible for deciding that DLH would participate
in the Nine Elms project and the nature and extent of the
participation, far less by identifying those who were responsible for
business decisions generally ... Each of the steps taken by Mr
Ferdman were taken without the authority of a resolution of the
Board of DLH. That demonstrates that as between Mr Ferdman on
the one hand and Mr Favre and Mr Jaton on the other it was Mr
Ferdman who had the de facto management and control of the
transaction ... In my view the directing mind and will of DLH in
relation to the relevant transactions ... were the mind and will of Mr

Ferdman and no other”.®

Lord Justice Nourse appears, in this speech, to be advocating a more

stringent interpretation of the directing mind and will test suggesting that it

“EI Ajou v Dollar Land Holdings Plc. [1994] 2 All E. R. 685, per Nourse L. J. at 676

65



1s necessary to look not for those who have general managerial power and
control, but rather to identify those who hold such power in relation to the
criminal wrong committed by tlie corporation. This seems to be a narrower
interpretation of the doctrine of identification than that adopted by the
courts in Tesco v Nattrass. In that instance thie courts were, seemingly,
willing to attribute liability to the corporation for criminal acts committed

by a natural person or persons who held general managerial control.

Rose L. J. adopted a slightly different view of matters. Having looked at
Lennards Carrying Co. Ltd. and Tesco v Nattrass Lord Justice Rose

concluded:

“There are it seems to me, two points implicit, if not explicit, in [the
speeches of their Lordships in Tesco v Nattrass]. First, the directors
of the company are, prima facie, likely to be regarded as its directing
mind and will, whereas particular circumstances may confer the
status on non-directors. Secondly, a company’s directing mind and
will may be found in different persons for different activities of the

comp any”86

S EIl Ajou v Dollar Land Holdings Plc. [1994] 2 AL E. R. 685, per Nourse L. J. at 676-
678

% El Ajou v Dollar Land Holdings Plc. [1994] 2 AILE. R. 685, per Rose L. J. at 680
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Rose L. J. appeared to be advancing a wider view of the doctrine of
identification than that advanced by Nourse L. J. His Lordship was
prepared to accept that people who held general management powers and
functions could be found to constitute the directing mind and will although,
in some circumstances, a non-director may be found to be part of the
directing mind and will. Had he stopped there it is arguable that the
Chairman’s knowledge would not have been attributed to the company. His
principle function was the management of the company’s finances and he
only held real managerial power and authority in that respect. The actual
“day to day” management and investment decisions of the company were
left to the real owners of the company. It was the duty of the directors of
Dollar Land Holdings to carry out their wishes. Lord Justice Rose’s

approach, however, went further. He stated:

“In the present case, the company’s activity to which Ferdman’s
knowledge was potentially pertinent was tﬁe receipt of over one
million pounds for investment ... Having regard to [the powers] he
had in relation to the disputed funds, all carried out without the need
for a resolution from the board of directors], it seems to me plain that,
for the limited purposes here relevant, i.e. the receipt of money and

the execution of the Yulara agreement, lie was the directing mind and
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will of the company. In consequence, his knowledge of the fraud
was DLH’s knowledge”.*’

Even though the Chairman exercised no independent judgement and could
only use these powers in a limited capacity to carry out the wishes of the
American owners, Lord Justice Rose was still willing to attribute the
Chairman’s knowledge to the company where precedent might suggest that
he wasn’t sufficiently senior in the corporate management structure. Indeed,

Lord Justice Hoffman dealt with this matter. He stated:

“[The trial judge] did not accept that Mr Ferdman was the directing
mind and will of DLH because he exercised an independent
judgement. As a fiduciary he acted upon the directions of the
American beneficial owners and their consultant Mr Stern. All that
he did was sign the necessary documents and ensure that the
company’s paper work was in order. This involved seeing that the
decisions which had really been taken by the Americans and Mr
Stern were duly minuted as decisions of the board made in

Switzerland”.®®

ST EI Ajou v Dollar Land Holdings Plc. [1994] 2 AILE. R. 685, per Rose L. J. at 681
88 El Ajou v Dollar Land Holdings Plc. [1994] 2 AL E. R. 685, per Hoffman L. J. at 686-
687

68



This did not prevent Lord Justice Hoffman from also finding Mr Ferdman
to be part of the directing mind and will of Dollar Land Holdings.
Reflecting the view of Lord Diplock in Nattrass, Lord Justice Hoffian
opted to approach the question from the issue of the powers held under the

company’s constitution. He held:

“...neither the Americans nor Mr Stern held any position under the
constitution of the company. Nor were they held out as doing so.
They signed no documents on behalf of the company and carried on
no business in its name. As a holding company DLH had no
independent business of its own. It entered into various transactions
and on those occasions the persons who acted on its behalf were the
board or one or more of the directors ... It seems to me that if the
criterion is whether the candidate for being the directing mind and
will was exercising independent judgement, as opposed to acting
upon off-stage instructions, not even the board of directors acting
collectively would in this case have qualified. It also did what it was
told ... The authorities show clearly that different persons may for
different purposes satisfy the requirement of being the compariy’s
directing mind and will. Therefore, the question in my judgement is
whether, in relation to the Yulara transaction, Mr Ferdman as an
individual exercised powers on behalf of the company which so
identified him”.*’
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Lord Justice Hoffman concluded that Mr Ferdman could constitute the
directing mind and will in this instance. Having examined the position of
Mr Ferdman compared to that of the other directors and the powers he
exercised, Hoffman L. J. had no option but to hold that “as far as the
constitution of DLH was concerned, he committed the company to the
[Yulara] transaction as an autonomous act which the company adopted by
performing the agreement ... this was sufficient to justify Mr Ferdman being

treated, 1n relation to the Yulara transaction as the directing mind and

Wﬂl” 90

At this stage the scope of the doctrine of identification appears to have
become ever more uncertain. In Redfern the Court of Appeal was not
willing to impute the liability of the European sales manager of Dunlop to
the company, yet in £/ Ajou a director with very limited management
functions finds his knowledge imputed to the corporation. This new
approach to the doctrine of identification seemed to be based on the notion

of delegation.

% EI Ajou v Dollar Land Holdings Plc. [1994] 2 All E. R. 685, per Hoffman L. J. at 687
P El Ajou v Dollar Land Holdings Plc. [1994] 2 All E. R. 685, per Lord Hoffman L. J. at
687
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Matters were further confused by the House of Lords in Re Supply of Ready
Mixed Concrete (no. 2)°'. Some of the local managers of four cement
companies entered into price fixing and market sharing agreements contrary
to 5.35 (1) of the Restrictive Trade Practices Act 1976. They entered into
these agreements contrary to express orders from the board of directors and
without their knowledge. These practices continued despite restraining
orders issued by the Restrictive Trade Practices Court. The House of Lords
discussed Nattrass in great detail and paid considerable attention to the case
of Director General of Fair Trading v Smith’s Concrete Ltd.”* in which the
court found that the company was not party to a price fixing agreement
entered into by a unit manager. In that case the court dismissed the
principle in Nattrass stating that it could not be applied to the law of
contempt. In Re Supply of Ready Mixed Concrete (no. 2), therefore, their
Lordships miglit have been expected to resolve the matter on similar
grounds. Instead their Lordships opted to enter into a detailed discussion of

Tesco v Nattrass.

Lord Templeman held that the Smith’s Concrete Ltd. case was inapplicable

in this instance because it would allow the company to benefit from a

°111995] 1 AIlE. R. 135
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practise outlawed by Parliament providing that a member of higher

inanagement had prohibited it. He continued:

“The decisions of the Court of Appeal in Smith's case and in the
instant case infringe two principles. The first principle is that a
company is an entity separate from its members, but, not being a
physical person, is only capable of acting by its agents. The second
principle is that a company, in its capacity of a tax-payer, landlord or
in any other capacity, falls to be judged by its actions and not by its
language. An employee who acts for the company within the scope
of his employment is the company. Directors may give instructions,
top management may exhort, middle managers may question and
workers may listen attentively. But if a worker makes a defective
product or a lower manager accepts or rejects an order he is the

company.”””

This appears to directly contradict the principles set out by the courts in
Tesco v Nattrass. Lord Templeman’s pronouncement effectively means
that in Re Supply of Ready Mixed Concrete (no. 2), and in Smith's case the

company could be treated as a party to the local manager’s conspiracy and

to the contempt of court. This is because, in those instances, the local

°211992] Q. B. 213
** Re Supply of Ready Mixed Concrete (no. 2) [1995] 1 ALE. R. 135, per Lord
Templeman at 141-142
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manager and unit manager respectively were the company for the purpose

of the relevant legislation.

Lord Nolan on the other hand thought that the main issue was one of
statutory construction. The statutory provision at issue in Nattrass had a
due diligence defence, but the Restrictive Trade Practices Act 1976 in
question had more in common with those provisions which imposed strict
liability. The Act could only achieve its intended purpose if the company
could be held liable for the actions of the individuals who carried out the
prohibited actions. On the liability of the corporation generally Lord Nolan

said:

“A limited company, as such, cannot carry on business. It can only
do so by employing human beings to act on its behalf. The actions of
its employees, acting in the course of their employment, are what
constitute the carrying on of a business by the company. When the
roll was called at a public house meeting at which the Bichester
agreement was concluded the employees attending did not respond as
individuals, they did so as representatives of their respective
companies, fully competent as a practical matter of fact to make the
agreement on behalf of their companies, and to see that it was carried
out. A consensual element was required because it takes at least two

parties to make a restrictive practice, but the consent required for the
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Bichester agreement was not that of senior management or the board,
all that was needed was the consent of the employees who could and

did make the agreement effective”.”

The potential effect of Lord Nolan’s pronouncement on this matter was far

reaching. Wickins and Ong saw the matter thus:

“Lord Nolan’s approacli seems to consign the directing mind and will
theory, in most cases of criminal liability at least, to oblivion.
Furthermore, his statement seems to give powerful support to the
approach in El Ajou’s case of basing liability on de facto rather than
de jure management. This is more clearly seen when it is realised
that it was conceded in Smith’s case and apparently also in Re Supply
of Ready Mixed Concrete (no. 2) ... that the managers acted without
any actual or even ostensible authority in entering into the agreement.
The rather surprising result is that the actions of a group of local
managers informally meeting in the local public house and entering
into an illegal agreement m defiance of the legally constituted
directors, and without their knowledge, bind their companies and
create criminal liability for them, even though all concerned knew
that they had no authority whatsoever to act for their companies and
that such agreements are illegal. Furthermore, such a result follows

even if, as in Smith’s case the directors have taken all reasonable

*% Re Supply of Ready Mixed Concrete (no. 2) [1995] 1 AllE. R. 135, per Lord Nolan at
150-151
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steps to institute a system of management which will prevent such

agreements being signed”.”

Furthermore, they continue:

“[1]t is suggested that the House of Lords could have applied the
directing mind theory to the facts of the case without any difficulty if
they had so wished and thus followed the Tesco Supermarket’s case
rather than distinguishing it. The refusal to do this is thus significant,
and seems to show that the liberal attitudes to criminal liability of

corporations adopted in the 1970’s no longer have any appeal”.

The direction that these cases appeared to be taking suggested, therefore,
that the doctrine of identification set out in 7esco v Nattrass no longer
existed, or, if it was still recognised by the courts, then it existed, by now, in

a very different form.

This alternative approach to corporate liability reached its pinnacle in the

Privy Council case of Meridian Global Funds Management Asia Ltd. v

? “Confusion Worse Confounded: The End of the Directing Mind Theory?”, R. J.
Wickins and C. A. Ong, [1997] JBL 524, 548
*6 “Confusion Worse Confounded: The End of the Directing Mind Theory?”, R. J.
Wickins and C. A. Ong, [1997] JBL 524, 548
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Securities Commission’". In this case Koo, the Chief Investment officer of
an investment management company and Ng, its senior portfolio manager,
used funds managed by the company to purchase shares in ENC (a
company registered in New Zealand). This was done with the authority of
the Board of Directors. This meant that, for a short period of time, their
company became a substantial stakeholder in ENC, but Meridian failed to
notify ENC of this fact contrary to section 20 (3) of the New Zealand
Securities Amendment Act, 1988. Koo and Ng of course knew that the

company held these shares, but the Board of Directors and its Managing

Director did not.

At first instance the High Court of New Zealand held that the company was
in breach of its duty to give notice under section 20 (3) and that, for the
purposes of section 20 (4) (e), the knowledge of Koo and Ng should be
attributed to the company. The Court of Appeal in New Zealand upheld the
decision resolving the matter on the reasoning that Koo was the directing
mind and will of the company hence his knowledge could be attributed to

the company.

°711995] 2 AC 500
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On appeal to the Privy Council two questions of law were raised:
1) Could Koo’s actions be attributed to the company; and
2) Having regard to the policy of section 20 of the 1988 Act and on
the true construction of section 20 (4) (e) what was the appropmnate

rule of attribution to be applied?

Lord Hoffman set about discussing the doctrine of identification. Mirroring

the view of Lord Diplock in Tesco v Nattrass he begins:

“IT]he company’s primary rules of attribution will generally be found
in its constitution, typically the articles of association ... There are
also primary rules of attribution which are not expressly stated in the
articles, but implied by company law ... These primary rules of
attribution are ... not enough to enable a company to go out in the
world and do business ... The company therefore builds upon the
primary rules of attribution, which are equally available to natural
persons, namely the principles of agency ... [H]aving done so, it will
also make itself subject to the general rules by which acts of others
can be attributed to natural persons, such as estoppel or ostensible

authority in contract, and vicarious liability in tort”.”®

*® Meridian Global Funds Management Asia Ltd. v Securities Commission [1995] 2 AC
500, per Lord Hoffman at 506-507
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Lord Hoffman recognises that there may be circumstances in which the
aforementioned methods of attribution will not allow a company to
“determine its rights and obligations”.”® This may occur where these rules
of attribution are excluded, for example where mens rea is required or the
rule in question is only applicable to natural persons. Lord Hoffman

therefore ponders how such rules are to be applied to a corporation:

“[1] The Court may come to the conclusion that the rule was not
intended to apply to the company at all (e.g. where the only penalty
for that offence is community service)... [2] The Court might
interpret the law as meaning that it could apply to a company only on
the basis of its primary rules of attribution, i.e. if the act giving rise to
liability was specifically authorised by a resolution of the Board or a
unanimous agreement of the shareholders. But there will be cases in
which neither of these solutions is satisfactory, in which the Court
considers that the law was intended to apply to companies and that,
although it excludes ordinary vicarious liability, insistence on the
primary rules of attribution for the substantive rule. This is always a
matter of interpretation, given that it was intended to apply to a
company ... how was it intended to apply? Whose act or knowledge
or state of mind was for this purpose intended to count as the act, etc.

of the company? One finds this by applying the usual canons of

* Meridian Global Funds Management Asia Ltd. v Securities Commission[1995] 2 AC
500, per Lord Hoffiman at 507

78



interpretation, taking into account the language of the rule (if it is a

statute) and its content and policy”.'”

On the basis of this pronouncement Lord Hoffman had no problem pinning

liability on the corporation. He stated:

“Once it appears that the question is one of construction rather than
metaphysics, the answer to this case seems to be as straightforward to
their Lordships as it did to Heron J. The policy of section 20 of the
Securities Amendment Act is to compel ... the immediate disclosure of
the identity of persons who become substantial security holders in
public issuers. Notice must be given as soon as that person knows
that he has become a substantial security holder. In the case of a
corporate security holder, what rule should be implied as to the
person whose knowledge is for this purpose to count as the
knowledge of the company? Surely the person who, with the
knowledge of the company, acquired the relevant interest. Otherwise
the policy of the Act would be defeated. Companies would be able to
allow employees to acquire interests on their behalf, which made
them substantial security holders, but would not have to report them

until the Board or someone in senior management got to know about

190 A feridian Global Funds Management Asia Ltd. v Securities Commission [1995] 2 AC
500, per Lord Hoffman at 507
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it. This would put a premium on a Board paying as little attention as

possible to what its investment managers were doing”.'"!

Therefore, at this stage, there 1s no one all encompassing test for identifying
the directing mind and will of a company. What Meridian Global Funds
Management Asia Ltd. v Securities Commission left us with is a rule of
attribution which will vary according to the statute or rule of law at issue in
each case. It will be a matter of interpretation for the courts to decide
whose actus reus or mens rea is intended for that purpose to be that of the

company.

Furthermore, Lord Hoffman tried to reconcile the result in Meridian with
that in Nattrass and Re Supply of Ready Mixed Concrete(No. 2) by claiming
that both cases were reconcilable on the grounds that the outcome of these
cases depended on the intent of the relevant legislation. Turning his
attention to Lennards Carrying Co. Ltd. Lord Hoffman denied that

Viscount Haldane’s oft quoted passage was intended to create any general

rule of attribution, but rather its effect was limited to creating a narrow rule

"' Meridian Global Funds Management Asia Ltd. v Securities Commission [1995] 2 AC
500, per Lord Hoffman at 511
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of attribution restricted in its ambit to section 502 of the Merchant Shipping

Act, 1894. He states:

“[T)he anthropomorphism, by the very power of the image, distracts
attention from the purpose for which Viscount Haldane L. C. said at
p.713, he was using the notion of a directing mind and will, namely,
to apply the attribution rule from s.502 to the particular defendant in

the case:

“for if Mr Lennard was the directing mind of the company then
his action must, unless a corporation is not to be held lable at

all, have been an action whicli was the action of the company

itself within the meaning of s.5027.'%

By the time British Steel Plc. were cleared by the House of Lords in the
case of R v British Steel Plc.'” it appeared that the retreat from the

principles laid out in Nattrass was complete.

It is suggested that this new flexible approach to criminal liability 1s to be

commended. By reducing the matter to one of interpretation the courts

"2 Meridian Global Funds Management Asia Ltd. v Securities Commission [ 1995] 2 AC
500, per Lord Hoffman at 509-510, quoting Viscount Haldane L.C. in Lennards
Carrying Co Ltd [1915] AC 705

' 11995] 1 WLR 1356
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were able to look at the purpose of the legislation then determine whose
actions may be treated as those of the company for that purpose in order to

give best effect to the rule of law at issue. It appeared at that stage that the

death knell had sounded for the doctrine of identification.

On September 19, 1997 the 1:15pm Swansea to London Paddington train
was involved in a collision at Southall which left seven passengers dead and
one hundred and fifty one injured. At the start of the ensuing manslaughter
trial Lord Justice Scott Baker ruled that it was a condition precedent to a
conviction for manslaughter by gross negligence for a guilty mind to be
proved, and that where a non-human defendant was prosecuted it may only
be convicted via “the guilt of a human being with whom it may be

identified”.'® The following questions of law arose:

1) Can a defendant be properly convicted of manslaughter by gross
negligence in the absence of the defendant’s state of mind?
2) Can a non-lluman defendant be convicted of the crime of

manslaughter by gross negligence in the absence of evidence

1o"Attorney General’s Reference (No. 2 of 1999) [2000] Cr. App. R. 207
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establishing the guilt of an identified human individual for the same

crime?

It is only the second question which is pertinent at this stage of my work.

Lord Justice Rose set about reviewing most of the case law I liave already
covered in my discussion of the development of this area of the law, but he

begins his discussion of the doctrine of identification by stating:

“The identification theory, attributing to the company the mind and
will of senior directors and managers, was developed in order to
avoid injustice: it would bring the law into disrepute if every act and
state of mind of an individual employee was attributed to a company

which was entirely blameless”.'®

More importantly though, having considered the relevant case law, Lord
Justice Rose finds that the theory of identification had not been replaced by

the more flexible rules of attribution laid out in Meridian et al. He states:

' Attorney General’s Reference (No. 2 of 1999) [2000] Cr. App. R. 207, per Rose L. J.
at 211
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“None of the authorities since Tesco v Nattrass relied on by Mr
Lissack supports the demise of the doctrine of identification: all are
concerned with statutory construction of different substantive
offences and the appropriate rule of attribution was decided having
regard to the legislative intent, namely whether Parliament intended
companies to be liable. There is a sound reason for a special rule of
attribution in relation to statutory offences, namely there is, subject to
a defence of reasonable practicability, an absolute duty imposed by
the statutes. The authorities on statutory offences do not bear on the
common law principle in relation to manslaughter. Lord Hoffman’s
speech in Meridian is a restatement, not an abandonment of existing
principles: see, for example, Lord Diplock in Tesco v Nattrass at
page 200 H: “There may be criminal statutes which upon their true
construction ascribe to the corporation criminal responsibility for the
acts of servants and agents who would be excluded by the test that I
have stated”” (namely those exercising the powers of the company
under its articles of association). The Law Commission’s proposals
were made after the Meridian and British Steel cases. Identification
is necessary in relation to actus reus, 1.e. whose acts or omissions are
to be attributed to the company, and Adomako s objective test in
relation to gross negligence in no way affects this. Furthermore, the
civil negligence rule of liability for the acts of servants or agents has
no place in the criminal law ... which is why the identification
principle was developed. That principle s still the rule of attribution

C > 106
in criminal law whether or not mens rea needs to be proved”.

' Attorney General’s Reference (No. 2 of 1999) [2000] Cr. App. R. 207, per Rose L. J.
at 216
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Bearing all of these considerations in mind Lord Justice Rose concluded
that the doctrine of identification had not been made redundant in relation to

common law offences. He stated:

“None of the authorities relied on by Mr Lissack as pointing to the
personal liability for manslaughter by a company supports that
contention. In each case the decision was dependent on the
purposive construction that the particular statute imposed, subject to
a defence of reasonable practicability, on a company for conducting
its undertaking in a manner exposing employees or members of the
public to health and safety risks. In each case there was an identified
employee whose conduct was held to be that of the company. In
each case it was held that the concept of a directing mind and will
had no application when construing the statute. But it was not
suggested or implied that the concept of identification is dead or
moribund in relation to common law offences. Indeed, if that were
so, it might have been expected that Lord Hoffman in Associated
Octel would have referred to the ill health of the doctrine in the light
of his own speech, less than a year before, in Meridian. He made no
such reference, nor was Meridian cited in Associated Octel. Indeed
Lord Hoffman’s speech in Meridian in fashioning an additional
special rule of attribution geared to the purpose of the statute

proceeded on the basis that the primary “directing mind and will”
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rule still applies, although it 1s not determinative in all cases. In

other words, he was not departing from the identification theory but
» 107

reaffirming its existence”.
This is an interesting outcome as it appears to take a completely opposite
direction to that in which the other case law pointed. Contrary to some
academic opinion Lord Justice Rose explicitly stated that Meridian did not
show that the courts iad moved away from the doctrine of identification.
Instead, in the course of his judgement, it appears that Rose L. J. has
reduced Meridian from a significant milestone in the development of
corporate criminal liability to a mere judicial pronouncement on a particular
statute. This leaves us with two possible outcomes of Attorney General'’s
Reference (No.2 of 1999). Firstly, it could mean that there are now two
alternative approaches to corporate criminal liability. That is to say that the
appropriate test to be applied will depend on whether the offence charged is
statutory, in which case the approach in Meridian would apply, or common
law, where the directing mind and will theory of Nattrass will apply.
Alternatively, whist this was not explicitly stated in Attorney General’s

Reference (No.2 of 1999), it could be the case that Meridian has been

"7 Attorney General’s Reference (No. 2 of 1999), [2000] Cr. App. R. 207, per Rose L. J.
at 218
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overruled and now the doctrine of identification as set out in Nattrass is the
sole means by which the court may impose primary liability on a

corporation for offences requiring poof of mens rea.

It is clearly the case, however, that at this stage there are two methods of
attribution which have been developed over the centuries to allow the courts
to “pin” criminal liability on a corporation. On the one hand there is
vicarious liability. This will be the appropriate method of attribution in
those cases where the corporation is charged with a statutory offence which
imposes an absolute duty on the defendant corporation. On the other hand
there is the doctrine of identification (primary liability) which will be the
appropriate rule of attribution when the company is charged with an offence

(statutory or cominon law) which requires proof of mens rea.

Having looked at the two alternative basis of corporate criminal liability
attehtion can now be turned to the development of the law of corporate
manslaughter. In this examination of corporate manslaughter we will see
that the doctrine of identification has proven to be a great hindrance to the

development to this offence. This can be demonstrated by looking at the
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milestone case of R v P. & O. European Ferries (Dover) Ltd.'® and the

judgments therein.

"% (1991) Cr. App. R. 72a
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Chapter 3: The Current State of the Law Governing

Corporate Manslaughter

In the previous chapter we have dealt with the various obstacles, both
procedural and conceptual which have faced both the judiciary and
legislature in any attempt to hold corporations accountable for breaches of
the criminal law. We lave also considered the various statutory and
common law tools which have been used to overcome these obstacles. But
the most important outcome of all the case law which has been discussed up
to now, 1is that the doctrine of identification became the basis for any
attempts to impose criminal liability upon a corporation for offences
requiring proof of mens rea, and consequently also forms the legal basis for

the offence of corporate manslaughter.

In this chapter we will look more specifically at the development of the
common law offence of corporate manslaughter focusing particularly on
those cases which have resulted in a trial that has failed spectacularly to
bring anyone to justice. The benefit of such failures is that they have served
to highlight time and time again the inadequacies of the doctrine of
identification when attempting to impute mens rea to a corporation 1n the

case of manslaughter. These cases all serve to support a central premise of
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this thesis, namely that the current state of the law governing corporate

homicide is unacceptable and that a new alternative basis needs to be

sought.

It may be helpful to increase our understanding of the corporate offence of
manslaughter, however, to first look at the individual common law offence
of gross negligence manslaughter, as it is this offence which has been
adapted to create an offence of corporate manslaughter. It will be easier to
understand why the courts have such difficulties imposing liability for
manslaughter on a corporation once it is realised that the individual offence

of gross manslaughter has caused more than its fair share of problems for

the courts.

What constitutes gross negligence? The starting point is the classic
statement of the law in this field made by Lord Hewart C.J. in R v

Bateman'. He stated at pages 10-12:

“If A has caused the death of B by alleged negligence, then, in order
to establish civil liability, the plaintiff must prove ... that A owed a
duty to B to take care, that that duty was not discharged, and that the

' (1925) Cr. App. R. 8
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default caused the death of B. To convict A of manslaughter, the
prosecution must prove the three things above mentioned and must
satisfy the jury, in addition, that A’s negligence amounted to a crime
.. [I]n order to establish criminal liability the facts must be such that,
in the opinion of the jury, the negligence of the accused went beyond
a mere matter of compensation between subjects and showed such
disregard for the life and safety of others as to amount to a crime

against the state, and conduct deserving punishment”.

This formulation obviously owes much to the civil law test for negligence
(liability for which requires proof of a lower level of negligence than its
criminal counterpart). It was approved by the House of Lords in Andrews v

Director of Public Prosecutions®.

In Andrews the defendant ran over a pedestrian and drove off. He was
convicted at first instance but appealed on the grounds that the judge had
misdirected the jury. The Court of Appeal dismissed Andrews’ appeal, but
the Attorney General certified that the case involved a point of law of
general public interest. Despite their disapproval of the trial judges
direction the House of Lords dismissed the appeal on the grounds that on

the facts, even with their new direction, Andrews would still be found guilty

2[1937] AC 576
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of manslaughter. Of Lord Hewart C.J.’s direction, Lord Atkin said at page

583:

“I think, with respect, that the expressions used are not, indeed they
probably were not intended to be, a precise definition of the crime. I
do not myself find the considerations of mens rea helpful in
distinguishing between degrees of negligence, nor do the ideas of
crime and punishment in themselves carry a jury much further in
deciding whether in a particular case the degree of negligence shown
is a crime and deserves punishment. But the substance of the

judgement 1s most valuable and, in my opinion, is correct”.

Hence, upon deciding the matter of the correct direction for the jury, Lord

Atkin states:

“It would appear that in directing the jury in a case of manslaughter,
the judge should in the first instance charge them substantially in
accordance with the general law, that is, requiring the high degree of
negligence indicated in Bateman’s case and then explain that such a
degree of negligence is not necessarily the same as that which is
required for the offence of dangerous driving, and then indicate to
them the conditions under which they may acquit of manslaughter

and dangerous driving™.

* Andrews v Director of Public Prosecutions [1937] AC 576, per Lord Atkin at 584-585
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Following Andrews, therefore, it seems that the basis of this breed of
manslaughter was gross negligence. In order to prove the defendant guilty

of this offence it had to be shown that;

1) that the defendant owed a duty of care to thie deceased;

2) that the defendant breached this duty;

3) that the breacl caused the death of the deceased; and

4) that the defendant’s negligence was gross (that is to say that it
showed such disregard for the life and safety of others as to
amount to a crime against the state and conduct deserving

punishment).

The offence of gross negligence was briefly thrown into disarray by the
case of R v Seymour”®. In this case the House of Lords adopted a wider test
than that used in Andrews by relying on recklessness rather than gross
negligence as the basis for this offence. The effect of this meant that it was
open to the jury to find a defendant guilty of manslaughter regardless of the

nature of their conduct once it had been shown that the defendant had
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created an obvious and serious risk of harm by said conduct. It was no
longer open to a defendant to protest their innocence on the grounds that
their negligence was not “gross”. On the other hand the House of Lord’s
direction in Seymour did not cover those cases where the death was caused
by an omission or (as happened in some cases) by medical negligence.
Furthermore, as pointed out by the Law Commuission, the Seymour test
incorporated what has now become known as the ‘Caldwell lacuna’. By
this lacuna in the law a defendant who realised there was a risk but believed

he had done enough to neutralise it would escape conviction™

The balance was redressed by the Court of Appeal case of R v Prentice and
others® and the subsequent House of Lords case of R v Adomako’. In
Prentice the Court of Appeal declined to follow the guidance of the House
of Lords in Seymour. Instead the Court of Appeal accepted the continued
existence of gross negligence manslaughter. Lord Taylor justified the need
for such an offence on the grounds that, whilst reckless manslaughter was
based largely on a risk taken by the defendant, in some cases the defendant

will have created no risk but rather had acted negligently in cases where

411983] 2 AC 493. Applied by the Privy Council in the case of Kong Cheuk Kwan v R.
§l985) 82 Cr. App. R.. 18
Law Commission Report No 237 (HMSO:1994) at pages 67-68
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care was required because the risk of death still existed. The test for gross

negligence manslaughter, it was stated, was the same as that found in the

Bateman/Andrews formulation.

Having considered Bateman and Andrews, Lord Mackay concluded that the
law of mvoluntary manslaughter should be based on the test of gross

negligence manslaughter laid out in those cases. He states at page 295:

“... In my opinion the ordinary principles of the law of negligence
apply to ascertain whether or not the defendant has been in breach of
a duty of care towards the victim who has died. If such a breach of
duty is established the next question is whether that breach of duty
caused the death of the victim. If so, the jury must go on to consider
whether that breach of duty should be characterized as gross
negligence and therefore as a crime. This will depend on the
seriousness of the breach of duty committed by the defendant in all
the circumstances in which the defendant was placed when it
occurred. The jury will have to consider whether the extent to which
the defendant’s conduct departed from the proper standard of care
incumbent on him involving as it might have done a risk of death to

the patient, was such that it should be judged criminal.”

®11994] QB 302
711994] 3 WLR 288

95



In dismissing the appeal, Lord Mackay answered the question of law (at

page 297) as follows:

“In cases of manslaughter by criminal negligence involving a breach
of duty, it is a sufficient direction to the jury to adopt the gross
negligence test set out by the Court of Appeal in the present case
following R v Bateman ... and Andrews ... and that 1s not necessary to
refer to the definition of recklessness in R v Lawrence ... although it
is perfectly open to the trial judge to use the word “reckless” in its
ordinary meaning as part of his exposition of the law if he deems it

appropriate in the particular circumstances of the particular case”.

It is clear that the correct test for this branch of the offence of manslaughter
is that laid out by the courts in R v Bateman and Andrews. How then are the

individual elements of the offence to be established?

In the law of tort there has been much consideration of whether a duty of
care exists in any given case’. The situation with the criminal law is not,
however, so clear cut. The criminal law has, however, developed the notion
of a duty of care in two instances. The first of these is where the defendant

has failed to act in a particular set of circumstances, namely: where the
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defendant is closely related to the victim (see Stone and Dobinson”); where
the defendant is under a contractual duty (see Pittwood'®) or where the
defendant has undertaken to care for the deceased either by way of a
promise or simply by embarking on a particular course of action (see Stone
and Dobinson). Failure to act in these instances may lead to the imposition
of liability in the event of death. The second instance is where the
defendant has held themselves out as possessing some special skill or
knowledge (particularly in cases of death arising from medical negligence).
In these situations liability arises not because of some failure to act, but
because the defendant has performed an action badly. The duty m these
instances stems from the reliance the patient/victim/etc. has placed on the
defendant by virtue of the very nature of the relationship between the

parties (e.g. doctor/patient, bank-manager/client).

The second requirement of the Bateman formulation is that the accused
breached the duty of care. This established in law by determining whether
the defendant’s conduct fell below the standard of care that might be

expected of him. Only then can there be such a breach. How does the law

® See Donoghue v Stevenson [1932] AC 562 and the infamous “neighbour principle” laid
out by Lord Atkin in that case.
’[1977] 1 QB 354

97



attempt to determine the standard of care that is to be expected of the
defendant? In the law of negligence, the standard of care differs according
to the type of defendant. In the case of the unqualified defendant the
standard expected of him is that of the reasonable man (“the man on the
Claphamn omnibus™)'!. The test is objective although there 1s a subjective
element to the test in that it is for the judge to determine what is reasonable
or foreseen'?. The position is different where the defendant has or professes
to have some special skill or knowledge'®. It appears that the standard
required of professionals is that of the reasonably prudent professional who
has the same skills/’knowledge as the defendant. The defendant’s conduct
cannot be measured against that of the reasonable man or the man on the

Clapham omnibus because he does not posses those skills.

In Bolam v Friern Hospital Management Committee [1957] 1 WLR 582,

Mr. Justice McNair put the test thus:

“Counsel for the plaintiff put it in this way, that in the case of a

medical man, negligence means failure to act in accordance with the

'9(1902) 19 TLR 37

''See Hall v Brooklands Auto Racing Club [1933] 1 KB 205

12 See the cases of Glasgow Corporation v Muir [1943] AC 448, 457, and Nettleship v
Weston [1971] 2 QB 691 for examples of this test in action.

13 See Wells v Cooper [1958] 2 QB 265
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standards of reasonably competent medical men at the time. Thatis a
perfectly accurate statement as long as it is remembered that there
may be one or more perfectly proper standards, and if a medical man
conforms with one of those proper standards, then he is not negligent.
Counsel for the plaintiff was also right, in my judgement, in saying
that a mere personal belief that a particular technique is best is no
defence unless that belief is based on reasonable grounds. That again
is unexceptionable. But the emphasis which is laid by counsel for the
defendants is on this aspect of negligence: he submitted to you that
the real question on which you have to make up your minds on each
of the three major points to be considered is whether the defendants,
in acting in the way they did, were acting in accordance with a
practice of competent, respected medical opinion ... I myself would ...
put it this way: a doctor is not guilty of negligence if he has acted in

accordance with a practice accepted as proper by a responsible body

of medical men skilled in that art”'*

Obviously this approach causes some conceptual problems. In the case if

Bolam, for example, the defendant engaged in a course of conduct which

was held reasonable by a “responsible body of medical opinion”, but not by

the entire medical profession. Furthermore, under the Bolam formulation

the standard of care to be expected of the defendant is clearly set by the

medical profession. This means that the legal standard to be expected of the

4 Bolam [1957] 1 WLR 582, per McNair J. at 586-587.
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defendant is established by non-legal persons. Staying with the medical
profession, this effectively means that they are allowed to police their own
sector and reduces the scope of the public to question medical opinions or
practices. Whilst this matter has been discussed in relation to the medical

profession, this situation is true for all professions (except for those that are

immune from prosecution).

The notion of a “duty of care” has been subjected to some criticism from

C.M.V. Clarkson, who states:

“As defined, manslaughter by gross negligence is dependent upon the
finding that there has been a “breach of duty”. The most that can be
hoped is that this phrase is redundant, and that the jury will focus on
whether the defendant has been sufficiently negligent or careless.
However, the phrase has the potential to cause confusion. It is
difficult to see how it can be helpful to the jury to import civil
concepts into the criminal law and it is not clear whether terms such
as “duty of care” and “breach” mean the same under the criminal law

as in the law of tort”"’

'S “Criminal Law: Text and Materials” C. M. V. Clarkson & H. Keating, 4" edition
(Sweet & Maxwell:1998), page 657
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The third requirement is that the defendant’s conduct must have caused the
death of the victim. This is clearly a question of causation and is not dealt
with by the Law Commission or any of the articles which have been
considered thus far. Presumably it is felt that there is nothing to be gained

by a further discussion of this matter in this context.

The fourth and final requirement is the most problematic. It must be shown
that the defendant’s negligence was “gross”. Under the Bateman
formulation the level of negligence that must be proved is greater in the
criminal law than under the civil law. This is made clear by Lord Hewart

C.J. in Bateman. He states:

“[I]n order to establish criminal liability the facts must be such that,
in the opinion of the jury, the negligence of the accused went beyond
a mere matter of compensation between subjects and showed such
disregard for the life and safety of others as to amount to a crime

against the state and conduct deserving of punishment”.

In the later case of Andrews, however, Lord Atkin, whilst accepting the

substance of Lord Hewart C.J’s ruling, doubted whether this direction
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would aid the jury at all in their determination of whether the necessary

gross negligence was present in any given case.

It 1s here that we encounter real problems with the Bateman/Andrews
formulation of the individual offence of manslaughter. Firstly, the test is
somewhat circular in its nature. In effect, the jury is directed that they must
convict the defendant of a crime if they feel that a crime has been
committed. “This amounts to little more than telling the jury to determine
guilt on the basis of how they feel about it”'®. The Law Commission points
out in Report No. 237 that this effectively means that the jury is left to
decide a question of law. Since juries do not give reasons for their
decisions, for they say, it would be impossible to determine what criteria
will be applied in an individual case and that this would lead to uncertainty

in the law. Clarkson and Keating state at page 657:

“This is a vague formulation which provides the jury with little by
way of a yardstick against which to test their gut reaction. This
renders the law uncertain to an alarming degree and increases the

chance of inconsistent verdicts™.
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This statement raises the issue of ambiguity. Lord Mackay’s formulation
requires that the defendant’s conduct be so bad as to amount to criminal

conduct, but how bad is “so bad”? Gardner puts the problem thus:

“There is some potential ambiguity here. Imagine, as a simple
instance of this kind, that a jury is asked to decide whether a person is
tall. The jury’s task is to attend to a single factor, height, and to draw
a line. Assessing badness is not quite like that. Certainly, it requires
line drawing too, but it may well involve looking to more than one
factor. Moreover, there is room for debate over what the relevant
factors are. His Lordship does not make clear whether this debate too
is to be remitted to juries, so that each jury may take into account
whatever factors it deems relevant (and then settle the questions of
degree involved in those factors), or whether the debate is settled as a
matter of law, so that judges should instruct juries as to the proper
factors to take into account (the juries then again, settling the
questions of degree involved in these factors). Nor, if the latter be

right, does his Lordship make clear what are those proper factors™"’

It appears, therefore that there is little guidance provided by the courts as to
when the law should find a defendant guilty of gross negligence. One

approach purported by Lord Atkin in Andrews is the use of “recklessness”

16 “Criminal Law: Text and Materials” C. M. V. Clarkson & H. Keating, 4" edition
(Sweet & Maxwell:1998), page 657
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as a good way of describing negligence. An examination of the courts
treatment of the issue of recklessness, however, shows that this approach is
also flawed. Effectively the courts adopted two different approaches to the
question of recklessness. The first was to suggest that recklessness was a

degree rather than a species of negligence. Indeed Lord Atkin stated in

Andrews that:

“Simple lack of care such as will constitute civil liability is not
enough; for the purposes of criminal law there are degrees, and a very
high degree of negligence is required to be proved before the felony
is established. Probably of all the epithets that can be applied

“reckless” most nearly covers the case”.

The second approach taken by the courts, despite receiving warnings
against embarking on such a course, was to attempt to define recklessness.
In Stone and Dobinson, for example, Lord Justice Geoffrey Lane

formulated a two-limbed test to identify recklessness. He stated:

“Mere inadvertence is not enough. The defendant must be proved to

have been indifferent to an obvious risk of injury to health, or

'" “Manslaughter by gross negligence”, Simon Gardner, (1995) 111 L.QR., at page 23
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actually to liave foreseen the risk but to have determined nevertheless
»18

torun 1it”"",
This test had two main effects. The first was to provide support for the idea
that recklessness was merely a degree of negligence. Tlie second was to
suggest that recklessness was a separate heading of manslaughter from
gross negligence, a view that was clearly shared by the House of Lords in
Seymour. What the courts had done was to place great importance on
establishing the defendant’s state of mind in order to determine guilt. The
test for recklessness was subjective. The Law Commission points out,
however, that these cases which rely on subjective recklessness'” were gone
against expressly by Lord Hewart C.J. m Bateman who “explicitly stated
the test to be capable of involving both advertence and inadvertence of risk:
the defendant was at fault if he “recklessly undertook a case which he knew,

or should have known, to be beyond his powers™*°

. This suggests that the
test envisaged in Bateman is an objective test, and that no alternative

formulation would suffice.

'* Stone and Dobinson [1977] QB 354, per Geoffrey Lane L.J, quoted in Law
Commission Report No. 237 at pages 55.

1% See for example Lamb [1967] 2 QB 981, and Cato [1976] 1 WLR 110

201 aw Commission Report No. 237 (HMSO: 1994), quoting Lord Hewart C.J. in
Bateman (1925) 19 Cr. App. R. 8.
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It 1s clear that in any case where the jury is faced with a case of gross
negligence manslaughter they have an unenviable task. How can a jury be
expected to carry out their task properly when even the courts appear

uncertain about the true basis of this offence. Virgo puts the matter thus:

“The greatest difficulty with gross negligence manslaughter arises
from the fact that there can be no definite conclusions as to what
constitutes gross negligence, this being a matter for the jury to
determine by reference to all the circumstances of the case. This is a
major weakness of this head of manslaughter in that too much is left
for the determination of the jury with little assistance from the judge
in directing thein as to the law. If the essence of liability is
something as vague as gross negligence then a degree of uncertainty
cannot be avoided, but there is clearly a need for more detailed legal

guidance as to what is meant by gross negligence™’

It is clear that far too much is left to the jury under the Bateman/Andrews
formulation. This cannot help but lead to uncertainty and inconsistency in
the law. Different jurors will hold different views on the appropriate
standards that may properly be expected of individuals, particularly

professionals. This could easily lead to juries in two cases with near

2! “Back to basics: Reconstructing manslaughter”, Graham Virgo, (1994) 53 C.L.J. 44,
page 49.
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identical facts coming to different conclusions on the question of gross
negligence. In the meantime, however, gross negligence is still the correct
basis for this branch of manslaughter despite the problems the question of

gross negligence raises. This brings us to consider the offence of corporate

mnanslaughter.

As can be seen in the case of Cory Brothers Ltd. it was once felt that a
corporation could not be charged with the common law offence of
manslaughter. In H. M. Coroner for East Kent ex. p. Spooner®* the families
of two victims of the Zeebrugge ferry disaster made applications for judicial
review proceedings to be brought challenging the coroner’s decision not to
press manslaughter charges against P. & O. Ferries Ltd. or its directors. In

that case Mr Justice Bingham stated:

“The first question is whether a corporation can be indicted for
manslaughter. The coroner originally ruled that it could not. In the
course of argument in this court we indicated at an early stage that we
were prepared to assume for the purposes of this hearing that it could.
As a result the question has not been fully argued and I have not

found it necessary to reach a final conclusion. I am, however,

22 (1989) 88 Cr. App. R. 10
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tentatively of the opinion that on appropriate facts the mens rea

required for manslaughter can be established against a corporation”.’

This pronouncement clearly went against the views of Mr Justice F inlay in
Cory Brothers Ltd. who felt that a corporation could not be indicted for a
felony or offences involving personal violence. Furthermore, Mr Justice
Bingham’s statement paved the way for manslaughter proceedings to be

instigated against P. & O. Ferries Ltd.

The ensuing case of R v P. & O. European Ferries (Dover) Ltd. was to
prove a landmark case in the historical development of the law of corporate
manslaughter. The trial highlighted both the weaknesses of the substantive
laws of manslaughter when applied to corporations, and the particular
problem that the doctrine of identification created in any attempt to attribute

liability to a company for corporate manslaughter.

The facts of the case make grim reading.** Having crossed over from

Dover earlier on the morning of 6 March 1987, the roll-on roll-off (ro-ro)

2 H. M. Coroner for East Kent ex. p. Spooner (1989) 88 Cr. App. R. 10, per Bingham J.
at 16

%4 Facts taken from “Zeebrugge: Learning from Disaster — Lessons in Corporate
Responsibility” Stuart Crainer (1993; Herald Charitable Trust, London)
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ferry the Herald of Free Enterprise was due to depart from Zeebrugge at
18:00 hours. With the car deck already being loaded, the First Officer went
to inspect proceedings. Whilst on the car deck he, mistakenly, believed he
had seen the Bosun heading towards the control panel used for closing the
bow doors. Believing that things were proceeding normally, the First
Officer headed back to thie bridge to prepare for departure. The bow doors
had recently been changed from a visor style to a clam type so that, when
the ship set sail witli the bow doors still open, they were out of sight of the
bridge. The ship passed the inner-harbour breakwater at approximately
18:20 and accelerated out towards the open sea. Having reached a speed of
15 to 18 knots the ship began to take on water through the open bow doors
at a rate of two hundred tons per mmute. At 18:25 the ship turned round
and rolled over onto a sandbank less than a ile from the harbour with only
the starboard side of the ship remaining above water. 192 people lost their

lives.

At the outset Mr Justice Turner held that in order to find the company guilty
of manslaughter it was necessary to find some officer who could be
identified with the company who was guilty of the individual offence of

manslaughter. It is important to note that at that time the appropriate test
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for manslaughter was that laid out by Lord Roskill in R v Seymour®> which
was based on the notion of “recklessness” as defined in Caldwel/*®, and in

Lawrence®’.

The Seymour test for manslaughter stated that a defendant would be guilty
of the offence of manslaughter where:
1) The defendant, by their actions, created an obvious and serious
risk of causing physical injury (or death) to another person: and
2) That in creating the risk the defendant, having recognised that

some risk was involved, nevertheless went on to take it.

It was for the jury to decide whether the risk was “obvious and serious”, but
“obvious and serious” to who? Turner J. ruled that the “obvious and serious
risk” had to be have been evident to “a reasonably prudent person engaged
in the same kind of activity as that of the defendant whose conduct is being
called into question”. This proved to be a major stumbling block for the

prosecution.

2511983] 2 AC 493
2611982] AC 341
77[1981] 1 AlE. R. 974
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Mr Justice Turner was in no doubt that a corporation could be guilty of

manslaughter. He stated:

“... I would be minded to follow a route close to that adopted by
Henry J. in Murray Wright’s case ... in New Zealand who ruled that if
it be accepted that manslaughter in English Law is the unlawful

killing of one human being by another human being (which must
include both direct and indirect acts) and that a person who is the
embodiment of a corporation and acting for purposes of the
corporation is doing the act or omission which caused the death, the

corporation as well as the person may also be found guilty of

manslaughter” *®

Yet his Lordship effectively demolished the prosecution’s case by ruling
that the prosecution had to prove that the risk of the ship sailing with its
bow doors open should have been obvious to a person engaged in the same
kind of activity as that of the defendant. The prosecution had already called
several P. & O. ship’s Masters, all of whom had testified that the risk of
sailing with the bow doors open had not occurred to them. This effectively
reinforced the defence’s claim that any risks inherent in the operating

system were not obvious. After all, these were professionals who had

BRvP. &O. European Ferries (Dover) Ltd (1991) 93 Cr. App. R. 72, per Turner J. at
89
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worked with the same operating system as the Herald of Free Enterprise
without incident. Indeed “the system had worked without mishap for years
... In which there had been upwards of over 60,000 sailings .... about 5,000
on the Zeebrugge run”.>’ It also became apparent that this was not the first
time a Townsend Thorensen ship had set sail with its bow doors open, but it
appears that these incidents were never reported to the shore based
management so the operating system was never revised. It was clearly a
risk that was never obvious to anyone until it happened. Mr Justice Turner,
therefore, was left with no option but to direct the jury to find all but the
Assistant Bosun and Chief Officer not guilty after little over three weeks.
The prosecution decided not to pursue a conviction against them on the

grounds that it would be against the public interest to do so.

It is respectfully submitted that this was an unacceptable result. There
were, to the layperson, clearly a number of faults inherent in the operating
system that may have created an “obvious and serious” risk. First, and
foremost, the door closing procedure operated on a system of negative

reporting. In basic terms, the captain assumed that if he heard nothing then

2 “Zeebrugge: Learning from Disaster — Lessons in Corporate Responsibility” Stuart
Crainer (1993; Herald Charitable Trust, London), quoting counsel for the defence’s
statistics.
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the doors were shut. Indeed, this system was criticised by both the
prosecution and the Sheen Inquiry. Further confusion was created by the
fact that it was not uncommon for people other th<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>