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Abstract

A Critical Edition and Study of

Badi' al-Ni^dm al-Jdmi'bayna kitdbay al-Bazdawi wa al-Ihkdm 

by Ibn al-Sa'afi and its place in the History of Islamic Jurisprudence

Jurisprudence is one of the most important subjects of Islamic Studies because it is the 

means of deducing religious categorisation of human acts and of deducing the rules which 

regulate human affairs in a just manner. This study attempts to define the nature of 

Islamic jurisprudence and its historical development as a discipline through the first seven 

centuries of the Islamic era and somewhat beyond; to produce a critical edition and to 

study one of the fundamental texts of Islamic jurisprudence: Badi' al-Niidm al-Jdmi' 

Bayna Kitdbay al Bazdawl wa al-Ihkdm. This work is of great importance on account of 

its unifying influence but its text has never received a critical edition or publication.

This thesis consists of two volumes, Volume One is written in English and is divided into 

three parts.

Part One is confined to the history of Islamic jurisprudence from the inception of Islam, 

through the various stages of development and until the end of the seventh century al- 

////ra(1300AD).

Part Two concerns itself with the development of Islamic jurisprudence where the main 

focus is to present a reasonably clear picture of the various processes that practitioners in 

the field of Islamic jurisprudence have followed in order to derive (new) rules.

Finally Part Three deals, through a critical study, with the manuscript entitled Badi' ul- 

Ni:.nm al-Jdmi' Bayna Kitabay al Bazda\\l \va al-lhkam which brings together the two



II
approaches one due to al-Bazdawl Usul al-Bazdawi and the other al-Ihkdm due to al- 

Amdi Also, it gives biographical accounts of the three authors, al-Bazdawf, al-Amdi 

and Ibn al-Sa'ati as well as a good description of the Badi' al-Nizam al-Jami' Bayna 

Kitabay al Bazdawl wa al-Ihkam manuscript.

Volume Two is an edition of the Arabic text of Badi' al-Nizam al-Jami' Bayna Kitabay 

al Bazdawl wa al-Ihkam. This edition is made as concise as possible through a method of 

comparing a selection of ten manuscripts, one of which is the original and one copied 

from the original by the author's sister. Moreover, all reference to the verses of the 

Quran, Hadith, Poetry and Prose and their praticioners taken from Badi' al-Nizam al- 

Jami' Bayna Kitabay al Bazdawl wa al-Ihkam, have been identified with appropriate 

commentaries.
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PART ONE 

The History Of Jurisprudence

Chapter I 

Introduction

Theoretical jurisprudence (Usul al Fiqh) was purely an Islamic phenomenon. It was 
formed and developed through a number of stages until it became a comprehensive sci­ 
ence. The task in this study is to elucidate the various stages of development of Islamic 
jurisprudence during the first seven centuries of al-Hijra.

In this introduction we shall describe the state of the Arabian Peninsula on the eve of the 
Islamic mission. In chapter II, we shall talk about the emergence of theoretical ju­ 
risprudence during the era of the Prophet Muhammad. Chapter III will deal with the de­ 
velopment of Islamic jurisprudence during the period of the four rightly guided Caliphs.

This will be followed by a description of Islamic jurisprudence during the 'Umayyad 
period in chapter IV. The last chapter of Part One, namely chapter V, will concentrate on 
Islamic jurisprudence during the 'Abbasid period - until the end of the 7th century, al- 
Hijra (1300 AD)

1.1 The Arabian Peninsula On The Eve Of The Islamic Mission

During the sixth century A.D. the Arabian peninsula was surrounded by two strong 
empires, the Persian and the Byzantine. Both empires exercised some influence on the 
state of affairs in the Arabian Peninsula through their relations with the tribes of the 
region. As a result, two satellite states evolved north of the Arabian peninsula, namely 
where the Ghassariids co-operated with the Byzantines and the Lakhmlds with the 
Persians.

These two tribes carried out the policies of their respective masters. The Hijaz region, 
however, was able to fend off Roman and Persian domination, with the principal tribe of 
the region, the Quraysh, remaining in control of Mecca.

1.2 The Persian Empire

The Sassamd dynasty ruled the Persian empire from 226 A.D. until 651 A.D. Its Kings



embraced Zoroastrianism 1 , a religion based on the worship of fire, the symbol of good. 

Manichaeism2 , founded by Manichaios Manes' was another creed that flourished in 

Persia and was considered to be similar to Zoroastrianism. Mazdaism , was established in 

the region in 487AD, a creed which acknowledged the principle of light and darkness. 

But these systems of belief suffered when the Persian empire was defeated by the Islamic 

forces in 670AD.

1.3 The Byzantine Empire

This Christian empire controlled the Mediterranean basin and the surrounding regions. A 

number of philosophical schools were established during the period of Byzantian rule, 

such as the Alexandria school in Egypt4 , around 200 A.D, which mixed Christianity with 

Greek philosophy thus producing the neo-Platonic philosophy . Such schools spread 
Greek philosophy in towns like Nusaybln6 , Harran7 , and Urfa8 , and involved the 

translation of a number of works on medical and astrological subjects in Greek. 
However, Byzantian influence in the region waned gradually with the spread of Islam, 

particularly during the period of the four Rightly Guided Caliphs when the Byzantians 

were driven to the area of the Bosphorus where they continued to rule until 1453 A.D9 -

1.4 The Jewish Community

Many Jews had fled the persecution of the Byzantian empire due to their collaboration 
with Persia, its rival, to settle in the towns of al-Madina10, and Khaybar11 , while others 

went as far as Yemen. The Jews, however, could not establish themselves as a viable 

political or social force in the Arabian Peninsula. In time a state of suspicion obtained 
between Muslims and Jews which led to the latter's expulsion from Al-Hijaz region.

1 A monotheistic religion of ancient Iran founded by Zoroaster in the 6th century BC in which two twin spirits 
are said to have existed, one of which chose truth and light, the other untruth and darkness.
2 Religious system with Christian, Gnostic and pagan elements, founded in Persia in the 3rd c by Manes (c216- 
276). The system was based on a supposed primeval conflict between light and darkness.
3 Worship of Ahura Mazda, the good principle in ancient Persian theology.
4 Akin to the schools of Literature and Philosophy of Alexandria, founded in 332BC by Alexander the Great.
5 Neo-Platonism- a synthesis of elements from the philosophies of Plato, Pythagoras, Aristotle, and the 
Stoics, with overtones of Oriental Mysticism, dominant from the 3rd century AD, down to the closing of the 
pagans schools by Justinian in 529AD.
6 Close to Mardin in Turkey, a centre of Greek excellence in Syriac times. Close to Syria.
7 South of Orfa, Turkey, location of the Temple of Sin (erroneously called the first university). A centre of 
Greek learning during Syriac rule.
8 According to local tradition Orfa was the birthplace of Ibrariim. Known to the ancient Greeks as Orrhoe, hence 
the Arabic appellation al-Rahha. An important garrison in Roman times . Also known as Edessa where the great 
scientific works of late antiquity were translated into Syriac/Aramaic, and then into Arabic after the Muslim 
conquest.
9 Constantinople, was founded in 324A.D. on the south end of the Bosphorus, as the second capital of the 
Roman empire by Constantine the Great emperor of Byzantium. The seat of the Byzantian emperors was 
captured by the Ottoman Turks in 1453 A.D. at the hands of Sultan Muhammad al-Fatih.

10 al-Madina al-Munawara. Known as Yathrib before Islam, it was the town Muhammad migrated to in 622AD, 
where he is buried.
11 Khaybar, a trading centre which attracted the Jews. Located between al-Medina and Tayma'.



1.5 The Southern Front

Prior to the emergence of Islam, Abyssinia and the Yemen conducted hostile policies 
towards Al-Hijaz. This culminated in the attempted invasion of Mecca in the year of the 
Elephant12 , by an army led by Abraha al-Ashram 13 . Later, Muslims were granted a haven 
by Al-NajjasHi 14 , the Christian King of Abyssinia. However, this Yemeni -Abyssinian 
influence to the south of the Arabian peninsula was not as great as the power that was 
wielded by the Persian and Byzantian powers to the north.

1.6 The Arabs

Before Islam, tribal conflict was rife among the Arabs in the peninsula and the periphery. 
However, three tribes managed to achieve supremacy over the entire peninsula, namely, 
the Manadhirah, the Ghassariids, and Quraysh, and each tribe had its own particular
rules.
a) The Manadhirah of Lakham: Their ancestry goes back to Qahtan, and they established
Al-Hira on the banks of the Euphrates River, near Babylon 15 , with the backing of the
Persian emperor Sabur the First in 240 A.D. 'Amr Ibn ' Adiy 16, was the first ruler of the
Manadhirah, and the last was Al-Nu'man Ibn al-Mundhir (the fifth), known as Abu
Qabus - the husband of Hind , and addressed thus by the poet Al Nabigha al-
Dhubyarii 18 .

The Manadhirah played the role of cultural and political mediator between Arabs and the 
Persians whereby the courts of Al-Hira hosted mutual discussions among poets and 
delegations . The Manadhirah never converted to Zoroastrianism.

— —• 20Al-Nu'man ran out of favour with the Persian emperor Kisra , and was imprisoned until 
his death in 602 A.D. Afterwards the Persians abolished the autonomy of Al-Hira and

12 See Surah al-Fil (The Elephant), 105, 1-5. See, al-Mawsu'ah al-Thaqafiyya, p648. Also, Sirat Ibn Hisham, 
vl, p!67. Also, Tabaqat Ibn Sa'd, vl, p62. Also, Tarikh al-Taban, v2, p!72. Also, Tankh al-Islam, al-Dhahabl, 
vl, p21.
13 A military commander of the Abyssinian army against the Yemeni forces during the 6th century who con­ 
quered the Yemen and established Christian temple, Al-Qulays. He attempted to conquer Mecca but failed. He 
was attacked by an army of flies. See, 12 above.
14 An Abyssinian king, during the era of Muhammad who offered a refuge to Muslims exiled by Quraysh.
15 Renowned for its hanging gardens, one of the seven wonders of the World.
16 'Amr Ibn 'Adi Ibn Nasr al-Lakhml. Resided in al-Hira, where he died after 50 years of rule. See, Nihayat al- 
'Arab, v!5, p316. See also, Tankh Ibn Khaldun, v2, p262. Also, Al-Kdmil, Ibn al-Athlr, vl, p!22. Also, al- 
A'lam, v5, p82.
17 Al-Nu'man Ibn 'Amr Ibn al-Mundhir al-Ghassarit . Ruled South Syria and Jordan, 296AD. Died about 323AD. 
See, al- A'lam, v8, p38.
18 Al-Nabigha al-Dhubyani Ziyad Ibn Mu'awiyya. One of the seven great poets associated with the Mu'allaqat. 
Born 535AD, died 604AD.
19 See, al-' iqd al-Farid, Ibn 'Abd -Rabuh al-Andalusl, v 2, PP40-121.
20 Grandson of the first Kisra, the Persian king, died 628AD.



ruled it directly by appointing a Persian ruler. This state of affairs continued until the 
Muslims conquered Al-Hira in 633 A.D.

b) The Ghassariids: These tribes were also the descendants of Qahtan, and established an 
emirate in Al-Sham (Greater Syria) which included Hawran and Al-Balqa" . They co-

22operated with Byzantium and embraced the Christian faith. Al-Harith Ibn Jibla was the
9^most renowned of their kings. Justinian, the Roman emperor, appointed him as king of 

the Arab tribes in 529 A.D. Jabala Ibn Al-Ayham,24 the last of Ghassariid kings, 
converted to Islam in 635 A.D.(14 H) after the conquest of Al-Sham by the Muslim 
army. Later, Jabala renounced the Muslim creed and fled to Constantinople, where he 
died in 640 A.D. (20 H).

The Ghassariid rulers received in their courts Arab poets such as Al-Nabigha al- 
Dhubyarii25 (died about 604 A.D.) and Al Muraqqash al Akbar26 (died between 550-552 
A.D.),'Alqama al-Fahl 27 (died 603AD) and Hassan Ibn Thabit al-Ansari (died 54AH / 
673AD). 28 In sum, the Ghassamds played the role of political and cultural mediator 
between the Arabs and Byzantium, but they did not succeed in spreading Christianity to 
Al-Hifaz.

c) The Tribe of Quraysh: The ancestry of this Arab tribe traces back to 'Adnan. It con-
— — 29sisted of several sub-tribes connected to Al-Nadr Ibn Kinana al-'Adnani . Quraysh

21 Hawran, situated south of Syria, between the Golan Heights and Druze mountains. Al-Balqa, situated north 
Jordan.
22 Al-Harith Ibn Jibla al-Ghassarii. Justinian made him king of the Arab tribes in 529AD. Frequently fought 
against the Lakhmid Mundher. Visited Constantinople in 563AD. His rule lasted approximately 40 years. He 
died in 570AD. See, Al-' Arab Qabla al-Isldm, G.Zaydan, vl, p!92. See also, A I-A' Idm, Al-Zirikfi, v2, pp!53- 
154.
23 Justinian, became emperor in 527AD . Born 483AD, died 565AD. Carried out active construction programme 
for the Byzantine empire and restoring buildings. His supreme achievement was the building of Santa Sophia in 
Constantinople.
24 Tarikh Ibn Khaldun, v2, p281. See also, Futuh al-Bulddn, Al-Baladhari, pp!41-142. Also, AI-A' lam, Al- 
Zirikfi, v2, pi 12.
25 Ziyad Ibn Mu'awiyya al-Dhubyarii, known as Abu Ummama, one of the seven great Jahifi poets. See, Al-Shi'r 
wa al-Shu'ard' , p38. See also, Nihdyat al-'Arab, v3, p59. Also, Al-Aghdm, al-Asfaharii, vll, pp38-41. Also, 
Kashf al-Zunun, p!048. Also, al-'umda, Ibn Rushayq, vl, p63. Also, Al-A'ldm, al-Zirikfi, v3, pp54-55. Also, 
Mu'jam al-Mu'allifin, vl, p738.
26 His first name is either 'Awf or 'Amr Ibn Sa'd Ibn Malik. A leading Jahifi poet, born in the Yemen, but lived 
his life out in Iraq under the rule of the Ghassanids. See, Al-Aghdm, v6, p!27. See also, al-Shi'r wa al-Shu'ard', 
p54. Also, Mu'jam al-Shu'ard', al-Marzabaril, p201. Also, Al-A'ldm, al-Zirikfi, v5, p95.
27 'Alqama Ibn 'Abda al-Tamlml, a leading Jahafi poet. See, al-Shi'r wa al-Shu'ard', p58. See also, Kashf al- 
Zunun, p802. Also, Mu'jam al-Mu'allifin, v2, pp384-385. Also, Al-A'ldm, v4, p247.
28 A poet whose work spans both the Jahifi and Islamic eras. A court poet of the Ghassanids and the Munadirah. 
In Islam, became special poet to the Prophet. Died in Medina, reputedly at the age of 120 years. See, Al-Aghdm, 
v4, pp!34-169. See also, Al-Isdbah, vl, p326. Also, Kashf al-Zunun, p785. Also, Al-Shi'r wa al-Shu'ard' 
p!04. Also, Mu'jam al-Mu'allifin, vl, p530. Also, Al-A'Idm, v2, pp!750176.
29 Al-Kdmil, Ibn Athir, v2, plO. See also, Tarikh al-Tabari, v2, p!88. Also, Nihdyat al-A'rab, v!6, p!3. Also, 
Al-A'ldm, al-Zirikfi, v8, p33. Dates of birth and death unknown.



predominance was achieved by Qusai Ibn Kilab Ibn Murrah al-Fihfi al-'Adnarii who 
defeated the Khuza'ah tribe31 . He subsequently seized Mecca, assumed leadership there 
and became the custodian of Al-Ka'ba. Later, this function was assumed by the House of 
Barii' Abd al-Dar Ibn Qusai32 .

The office of providing water to pilgrims was fulfilled by the Barii Hashim . Before
/+ *

Is\~am(Jahiliyya), Quraysh worshipped idols, then God chose Muhammad to be His 
prophet to call upon people to embrace Islam. As a result, a few tribesmen of the Quraysh 
followed Muhammad, while the great majority rejected the new religion and persecuted its 
followers.

30 Leader of the Quraysh. Descended from the grandfather of the Prophet. Died in Mecca, and buried in Hajun. 
See, Tabaqat Ibn Sad , vl, pp36-42. See also, Tankh al-Taban, v2, p!81. Also, Al-Kamil, Ibn al-Athlr, v2, p7. 
Also, Slrat Ibn Hisham, vl, p42. Also, al-Rawd.al-Anif, vl, p84. Also, al-A'lam, v5, pp!98-199.
31 Tribe descended from Qahtan, under the leadership of Khuza'a al-Azadi al-Qahtarii. Their territory located 
between Mecca and Medina. Part of the tribe migrated to greater Syria. The custodianship of the Ka'bah remained 
in the hands of the Khuza'a for 300 years until the coming of the Quraysh. See, Muruj al-Dhahab, vl, p208. See 
also, Al-Muhabar, Ibn Habib, p318. Also, Mu'jam Qaba'il al-'Arab, Kahhala, vl, p338. Also, al-A'lam, v2, 
p304.
32 'Abd al-Dar Ibn Qusai Ibn Kilab. His father gave him the office of chamberlain of Mecca, which included 
custodianship of the Ka' bah. See, Al-Lubab, v2, pi 12. See also, al-Muhabar, Ibn Habib, p!66 and p379. Also, 
A I-A' Idm, v3, p292.
33 Hashim 'Abd Munaf Ibn Qusai, known as 'Amr. Traded in the Yemen during the winter months, and in Syria in 
the summer. Born in Mecca 500AD, died in Ghaza, 524AD. See, Tabaqat Ibn Sa'd, vl, p43. See also, Al-Kamil,

Ibn al-AtHir, v2, p6. Also, Tankh Tabarl, v2, p!79. Also, Nihayat al-'Arab, v!6, pp33-38. Also, al-A'lam, v8, 
p66.
34 Muhammad Ibn 'Abd Allah Ibn 'Abd al-Muttalib Ibn Hashim, from the Quraysh tribe. Born in Mecca 571 AD. 
He received his first revelation 610AD at the age of 43. Migrated to Medina , 16 July, 622AD, the beginning of 
the Islamic calender. Died in Medina, 12 RabT al-Awwal (7th May, 632AD), 11AH. See, Slrat Ibn Hisham. See 
also, al-Slral al-Hallabiyya, passim. Also, Tabaqat Ibn Sa' d, vl and v2, passim. Also,'/<vw'i al-Athar, Ibn 
Sayyid al-Nas, vl and v2, passim. Also, al-A'lam, v6, p219.



Chapter II 

Jurisprudence During The Era Of The Prophet

Prophet Muhammad was born in Mecca in the year 570 A.D. His father died before he 
was born and his mother35 died before he completed his seventh year. His grandfather 
'Abd al-Muttalib36 took him in to his care, and on Muttalib's death Muhammad was 
placed under the care of his uncle Abu Talib.37

It was not until he had reached the age of forty that he received his divine call, and he
•30

died at sixty-three, after having spent ten years in Medina.

II.l The Origins Of Theoretical Jurisprudence (Usul Al-Fiqh)

Theoretical jurisprudence was an integral part of Islam from it's early days, its oral exis­ 
tence preceding its written record. We know that the subject of theoretical jurisprudence 
concerns the deeds of man and consists of religious instructions and legal politics tailored 
especially for man's interests, be it related to matters of worship and the Hereafter, or the 
livelihood of Muslims, such as the rules of commercial transactions, marriage, and the 
penal code.

The rules of jurisprudence or the Ahkam of the Sharl'ah are derived from four principal 
sources, the Qur'an, the Sunnah of the Prophet, Consensus of the Prophet's disciples 
(Ijma*), and Analogy (Qiyas). The tools which are used to deduce these rules are called 
theoretical jurisprudence (Usul al-Fiqh).

The basis for the extraction of jurisprudential rules during the life of the Prophet was 
God's revelation to Muhammad (wahy) and the Muslim tradition (Sunnah ). Muslims 
used to ask the Prophet for legal advice (fatwa), which he duly issued. But if thefatwa 

was based on the Prophet's personal opinion (Ijtihdd), then it was subjected to 
implementation or correction; if there was an urgent need to correct the Prophet's 
opinion, revelation would follow.

35 Aniina Bint Wahhab Ibn 'Abd Munaf, from Quraysh tribe. Died 575AD See, Tabaqat Ibn Sa'd, vl, p31 and p58 
and p60 and p73. See also, Tarlkh al-Islam, al-Dhahabl, vl, p21. Also, Slrat Ibn Hisham, vl, pp53-57. Also, 
'uyitn al-Athar, Ibn Sayyid al-Nas, vl, p24. Also, al-A'lam, vl, p26.
36 Ibn Hashim Ibn 'Abd Munaf al-Qurayshi. One of the leaders of the Quraysh during Jahiliyya. Born in Medina, 
and ruled Mecca between 520AD until 579AD. Died 579AD, See, Al-Kdmil, Ibn al-Athir, v2, p4. See also, 
Tarlkh al-Tabarl, v2, p!76. Also, Tarlkh al-Ya'qubl, vl, p203. Also, Tarlkh al-Khamis, vl, p253. Also, 'uyun 
al-Athar , vl, p40. Also, Al-A'lam, v4, pp 154-155.
37 'Abd Munaf Ibn 'Abd al-Muttalib Ibn Hashim. Used to accompany Muhammad to Syria on business. Born 
540AD , died 620AD. See, Tabaqat Ibn Sa' d, vl, p75. See also, Al-Kamil, Ibn al-Athlr, v2, p34. Also, Tarlkh 
al-Khamis, vl, p299. Also, Al-A'lam, v4, p!66.
38 Al-Shama' il al-Muhammadlyya, al-TirmidKi, vl, pp4-5.



A good example of this was the acceptance of money by the Prophet from infidel pris­ 
oners of war (resulting from the battle of Badr) to buy their freedom. Although the 
Prophet sought the counsel of his Companions before the laws of prisoners of war were 
laid down, God's revelation came to correct the Prophet's judgment, as in the following
verses39 :

"It is not for any prophet to have captives until he has made 
slaughter in the land. You desire the lure of this world
and Allah desires for you the Hereafter, and Allah is mighty 
and Wise".

"Had it not been for an ordinance of Allah which had gone 
before, an awful doom had come upon you on account of 
what you took".

The laws adopted at the time of the Prophet are perceived as divine laws. God's reve­ 
lation in the Qur'an corrected wrong opinions and set up unprecedented legal laws. The 
Prophet did not attempt to express a personal opinion if a Qur'anic statement already 
existed, and he delayed issuing judgements as he awaited revelation. But, if there was no 
revelation he then expressed his own opinion, which is endorsed by God's revelation.

It is clear that the sources of theoretical jurisprudence (Usul al-Fiqh) at the time of the 
Prophet, then, constituted the Holy Qur'an40 and Muslim tradition41 . The latter included 
the sayings, actions and endorsements of the Prophet. In the absence of a clear ruling on 
a matter derived from these above mentioned sources, the innovator (mujtahid) might

A O

resort to the application of analogy (Qiyas) , when he would rely on his own opinion 
(Ijtihad) 43 .

II.2 The Innovation Of The Prophet In Mecca

The Meccan stage was distinguished by emphasis on strengthening Islamic beliefs and 
ideology which starts with the invocation of the Shahddah. Muslims were enjoined to 
pursue a virtuous life and avoid evil. The burial of new born girls was prohibited, as was 
the killing of other people unless done according to justice; adultery was forbidden and 
marriage was encouraged, the seizure of other peoples' assets was prohibited and so on.

The Prophet during this period used to consult other Muslims in order to help him reach 
the best of judgements orfatawa on issues not dealt with in the Qur'an. The Meccan pe­ 
riod lasted about thirteen years, ie until the migration to Medina44 .

39 Surah al-Anfal. 8: 67-68.
40 Muqaddimah, Ibn Khaldun, p437.
41 Ibid, p452.
42 Ibid, p454.
43 Al-Milal wa al-Nihal, al-Shahristarii, v2, p28.
44 Al-Shama'il al-Muhammadiyya, al-Tirmidhl, vl, pp4-6.
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II.3 The Innovation Of The Prophet In Madina

The Prophet Muhammad's leadership of the Muslim community in Madina lasted ap­ 
proximately nine years, and was dominated by focusing on issuing practical rules aimed 
at educating the new Muslim society. During this period the foundations of the Islamic 
state were laid down and the relations between Islamic society and non-Islamic com­ 
munities were defined. This period lasted until the death of the Prophet (11. A.H.) .

Personal reasoning and innovation employed during the time of the Prophet was not 
confined to him alone, since the Companions were also permitted to arrive at new rules 
through the process of Ijtihad, as the story of Mu'adh Ibn Jabal46 shows4 .

It is said that when the Prophet wanted to send Mu'adh to Yemen, he asked him," How 
will you issue a judgement (if an urgent matter arises) and Mu'adh replied," I will refer to 
the Qur'an". The Prophet then said, " but supposing you could not find evidence in the 
Qur'an, what would you do then?". Mu'adh replied, : I will refer to the Prophet's 
tradition (Sunnah)." Muhammad then asked him, "And if you could not find anything 
there?" Mu'adh said, "I will reflect and express my own opinion".The Prophet nodded 
approvingly.

Thus we find that the sources of theoretical jurisprudence, and the appropriate methods to 
help deduce rules existed from the time of the Prophet, these rules being derived from the 
Qur'an, the Sunnah and by process of Ijtihad. While the innovations of the Prophet were 
included in Muslim tradition (Al-Sunnah al-Nabawiyya), the judgement of the 
Companions was perceived as being compulsory for those who succeeded them, on 
condition they were born out of consensus (Ijma'). The real purpose behind such legal 
processes was to ensure that Islamic jurisprudence mirrored new events, which in turn 
required the issuing of new rules to organise the Islamic society.

Undoubtedly the first teacher of Usul al-Fiqh was Muhammad himself. He was the first 
Qur'an reader, the first explicator of the Qur'an, the first to lay down the Islamic law and 
from whom the Companions learned the rudiments of Islamic jurisprudence and Ijtihad, 

a legacy that was passed onto succeeding generations of Muslims.

45 Al-Slrat al-Nabawiyya, Ibn Habban, p!27. See also, Tabaqat Ibn Sa'd ,vl, p!54. Also, Al-Kamilfi al-Tarikh, 

Ibn al-Athlr, v2, p50. Also, Slrat Ibn Hisham, v2, pi01.
46 Mu'adh Ibn Jabal al-Ansari. Died, 18AH / 639AD He was a judge, a Hadith specialist. See, Tabaqat Ibn Sa' d, 

v3, pi20. See also, al-lsabah, v3, p!06, para 8039. Also, al-Muhabbar, Ibn Hablb, pp286-304. Also, al- 

A'lam,\l, p258. Also, al-Isti' ab, 1472.
47 Talkhis al-Hablr, v4, p!82. See also, Al-Tahsil, al-Armawi, vl, p395. Also, Al-Burhan, Al-Juwaym v2 
p772.



Chapter III

Jurisprudence During The Time 

Of The Rightly Guided Caliphs

Muslims' queries during the lifetime of the Prophet were answered by him personally, 
relying on God's revelation or the Prophet's wisdom. But, after the death of the Prophet 
in 630 A.D. (11 A.H.) a different era commenced under the leadership of the four rightly 
guided Caliphs. New events required the laying down of appropriate Islamic rules which 
were not mentioned in either the Qur'an or the Muslim tradition.

In this respect the four guided Caliphs sought the help of senior Companions in the 
process of extracting rules. The latter were best placed to explain the Qur'an and provide 
accounts of the Muslim tradition, possessing, as they did, substantial knowledge 
concerning the rules which were implemented at the Prophet's time. The principle of 
consulting (shura ) the Companions was often applied during the era of the four guided 
Caliphs, where adherence to Shura was strict.

III.l Jurisprudence During The Reign Of Abu Bakr

Abu Bakr49 was ranked as the closest of Muhammad's Companions. He was the first to 
endorse Muhammad's prophethood, and he volunteered to accompany the Prophet on his 
migration (Hijra) from Mecca to Madina. The significance of this latter story was noted 
in the Qur'an.50

Abu Bakr remained at the side of the Prophet in Madina for 10 years through which he 
aided him in peace and war, and executed some functions on his master's behalf, such as 
leading the pilgrimage in 630 A.D. (9 A.H.). When the Prophet fell sick on the eve of 
his death, he ordered Abu Bakr to lead the Muslims in prayer.51 
When the Prophet died in 632 A.D. (11 A.H.) Muslims pledged their allegiance to Abu

48 Tafslr al-Qurtubl, v4, p251. See also, Nayl al-Awtdr, Al-Shawkarii, v7, pi88. Also, Tarikh 'umar Ibn al- 

Khattdb, Ibn al-Jawzl, pp213-215. Also, Tarikh ak-Tabari, v5, p!8. Also, al-Muhalla, Ibn Hazm, v9, No 1780. 
Also, Al-Muhadhab, Al-Shirazl, v2, pp311-314.
49 'Abd Allah Ibn 'Uthman Ibn 'Amr al-Taynii al-Qurayshl. Born, 573AD. Died, BAH / 634AD. See, Al-Isdbah, 

para 4808. See also, Tarikh al-Tabari, v4, p46. Also, Sifat al-Safwa, Ibn al-Jawzl, vl, p88. Also, Tarikh al- 
Khaniis, v2, pi99. Also, al-A'ldm, v4, pi02.
50 Surah al-Tawbah, 9:40.
51 Tafslr al-Fakhr al-Rdzl v8, p!63. See also, Sahlh Muslim, Sharh al-Nawawl, vll, p95; v!2, pp2205-206; 
v!5, pp 154-155. Also, Sunan Abu Ddwud, v3, Hadith No 2939. Also, Path al-Bdri, v5, p67, pp268-269. Also, 
'Umdat al-Qdrl v2, pi69; v!4, p31. Also, Nayl al-Awtdr, v6, p30. x Also, Masdbih al-Sunnah, v2, p268. Also, 
Tarikh al-Tabari, v3, pi54.
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Bakr and bestowed on him the title of caliph.52 His term ended with his death in 13 A.H. 
(634 A.D.) after he served for a little over two years.

Abu-Bakr closely upheld the principle of consultation (shura) during his rule, laying 
down the foundations of the Caliphate.53 But he did not confine the principle of Shura to 
the Caliphate alone. He extended it to cover consultation with his Companions on related 
matters in order to deduct legal rules which did not contradict the Qur'an or the Sunnah of 
the Prophet. A case in point was his opposition to the apostates which led to a consensus 
(Ijma') among senior Muslims to fight the apostates and thus prevent wider distur­ 
bances.54

Consultation was carried out over issues which did not have clear evidence in the Qur'an 
and Muslim tradition, and in explaining vague texts. This innovation or independent 
reasoning was considered to be, however, mere provisional opinion because any judge­ 
ments based on innovation was bound to be changed when and if stronger references 
appeared.

III.2 Jurisprudence During The Era Of 'Umar Ibn al-Khattab

'Umar succeeded Abu Bakr as caliph in 634AD by due process of consultation between 
the Companions and Abu Bakr himself, the latter enjoining that 'Umar succeed him.55 
'Umar was born in 584AD and died at the hands of the assassin Abu Lu'lu'ah FayruZ 56 
in 643AD.

Under 'Umar's leadership the Islamic state expanded its frontiers eastwards to Khorasan 
and westwards to Egypt, encompassing within its ambit a rich complex of new peoples, 
religions, tongues and cultures. As a consequence there arose new socio-political issues 
with regard to ruling the new territories, necessitating, by process of Ijtihdd, the

52 The Qur'an was collected under the aegis of Zayd Ibn Thabit. Zayd Ibn Thabit Ibn al-Dahhak al-Khazraji al- 
Ansari, collected pieces of the Qur'an together during the lifetime of Muhammad. Sent manuscript of the Qur'an 
to Abu Bakr. One of the leading Companions. Born in Medina, 611 AD. Leading faqih, Qur'an reader, judge and 
head of the Inheritance Office. He became governor of Medina in the absence of 'Umar. Later revised the 
manuscripts of the Qur'an and presented them to 'Uthman. He related some 92 Hadith. Died, 45AH / 665AD, or 
51 AH / 671 AD. See, Tadhkirat al-Huffdi, vl, p!24. See also, Mashdhlr 'Ulamd' al-Amsdr, Ibn Habban, p29. 
Also, Al-Thuqdt, v3, p!35. Also, Sifat al-Safwa, vl, pp294-295. Also, Al-Isdbah, vl, p561, part no 2880. 
Also, Al-Isti'db, vl, p!88. Also, Al-'Ibr, al-Dhahabl, vl, p53. Also, Sir A'Idm al-Nubald' , v2, pp426-441. 
Also, Usd al-Ghdbah ,v2, p221. Also, Al-A'ldm, v3, p57. Also, Al-Ahkdm al-Sultdniyya, Al-Mawardl, p!4.
53 Al-Ahkdm al-Sultdniyya, al-Mawardf, pp4-14. See also, 'Umdat al-Qdri, v!4, p221. Also, Surah al-Shura, 
42:38.
54 Tarikh al-Tabari, v3, pp221-276. See also, Futuh al-Buldan, Al-Baladhan, pp!03-127. Also, Musnad Ahmad, 

vl, pi3. Also, Path al-Bdri, vl, p96. Also, 'Umdat al-Qdri, v20, p!6; v24, pp263-264. Also, Tafsir al-Qurtabl, 
v8, p62.
55 Tarikh al-Tabari, vl, section 8, p!97.
56 Al-A'ldm, Al-Zirikfi, v5, pp45-46.
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derivation of new legal rules by which these territories could be governed in accordance 
with the Shan'ah.

During 'Umar's rule we detect the first signs of a bona fide school of Fiqh. In accor­ 
dance with Shafi'ah procedure 'Umar Ibn al-Khattab referred new issues for legal 
scrutiny to the Qur'an and the Sunnah of the Prophet to seek out a ruling (hukm). If no 
indication could be found therein 'Umar strived, in consultation with the Companions, to 
formulate a new ruling to cover the new issue. If no consensus (Ijma') could be reached 
then 'Umar advised his Companions to reach a considered opinion of their own (Ijtihad) 

through the process of analogy (Qiyas).57

'Umar was not alone in resorting to Ijtihad where no ruling could be found in the Qur'an
58 — 59or the Sunnah of the Prophet All the Companions indeed frequently resorted to Ijtihad 

in their quest to arrive at a ruling.

Muhammad had imposed the poll (jizya) tax on non-muslims, initially on the Tayma 
people , allowing them to remain unmolested on their land in return for payment of Jizya
£ I _ £<j

, and Abu Bakr continued this policy during his caliphate.

'Umar proved more flexible in his handling of the Jizya tax. He allowed, for example, by 
process of Ijtihad, the inhabitants of Horns63 to pay tax according to their capacity to 
afford it,64 yet allowed his general in North Syria and Iraq (Al-Jazira65 ), 'lyad Ibn 
Ghanam al-Fihri , to impose on its Dhimnil inhabitants a fixed jizya at the rate of one 
dinar, or its worth in commodities such as wheat, oil or vinegar, this imposition deriving 
from the circumstances which obtained thereby.67

_ _ £Q

We find no mention of the land (kharaj) tax during the caliphate of Abu Bakr , but find

57 I'lam al-Muwaqiln, vl, p51.
58 Tarikh Al-Madhahib al-Islamiyya, Abu Zahra, v2, p22. See also, Tarikh al-TashrT , al-Khudafi, pp87-88.
59 Tarikh al-TashrT , Al-Sayis, p80.
60 Tayma is situated between Tabuk in the north and Khaybar in the south, on the edge of the Nafud desert. See, 
The Kingdom of Saudia Arabia, Edited by Anna Dowson, Stacey International 1977 London p49, 53, 65, 78. See 
Also, al-Rawd al-Mi'tar, al-Himyari, pp!46-147.
61 Futuh al-Buldan, p40.
62 Ibid, p71, 124 and 150. See also, Tarikh al-Tabari, v3, p406.
63 Located central Syria, formerly Emesa under Roman rule . See, Guide to Syria, Afif Bahnassi, pp 154-167. 
See also, Al-Rawd al-Mi'tar, al-Himyari, pp!98-199.
64 Tarikh Medina Dimashq, Ibn 'Asakir, vl, p510.
65 Located north east Syria, north west Iraq, south east Turkey. See, Futuh al-Buldan, pi74, pp 177-178.
66 'lyyad Ibn Ghanm Ibn Zuhayr al-Fihri, one of the Prophet's Companions, who participated in the conquest of 
al-Jazira during the era of 'Umar Ibn al-Khattab. Died, 20AH / 641AD. See, al-lsabah, no 6142. See also, Sifat 

al-Safwa, Ibn al-Jawzi, vl, p277. Also, Futuh al-Buldan, p!79. Also, al-A'ldm, v5, p99.
67 Kitah al-Kharaj, Abu Yusef, p41.
68 Tarikh al-Tabari, v3, p406.
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it emerging during 'Umar's rule, as a consequence of a conflict which arose between 
himself and the Mujahidin over the description and the distribution of booty gained from 

the conquered territories.

According to the Mujahidin this booty, including land, should be divided amongst 
themselves,69 and they cited in support of their claim surah al-Anfal:70

"And know that whatever you take as spoils of war, Lo, a fifth 
thereof is for Allah, and for the messenger (for the State) and 
for the kinsman (who is in need) and orphans and the needy 
and the wayfarer, if you believe in Allah and that which We 
revealed to our slave on the day of discrimination, the day 
when the two armies meet. And Allah is able to do all things".

The Islamic military drew an analogy between their situation in Iraq and Syria and the 
battle of Khaybar (7AH / 628AD). The Prophet considered that booty from this battle 
should be distributed according to the above quoted verse71 , ie one fifth to the state and 
the remainder to the Mujahidin. The Prophet, however, added later that the people of

79Khaybar could retain their land and half of their harvest, with the other half being dis­ 
tributed according to what is stipulated in the Qur'na 73

The Mujahidin argued analogically that the lands of Iraq and Syria should be distributed
according to the distribution of booty at Khaybah, as indicated in the above quoted verse. 
'Umar, however, refused to countenance this argument; instead he stipulated that the 
booty won in these lands was to be considered fay' (waqf), namely, booty gained 
without fighting.74

He stipulated that lands in the new territories should be retained by their owners on 
payment of a land tax (khardj),15 a ruling that 'Umar arrived at through the process rea­ 
soning. 'Umar feared that if lands were to be granted to the Mujahidin they might tire of 
Jihad and settle on the lands as farmers.76
By allowing the original land owners in the newly annexed territories to remain and freely 
till their land on payment of the Kharaj tax, 'Umar avoided unrest and rebellion. Thus 
'Umar reacted to contemporary events by formulating rules derived from various sources 
other than the Qur'an and the Sunnah of the Prophet, in consultation with the

69 Futuh al-Buldan, p25.
70 Surah al-Anfal, 8:41.
71 See, Sunan al-Bayhaql, v6, p317.
72 Bidayah al-Mujtahid, v2, p5.
73 Kitab al-Kharaj, Abu Yusef, pp23-24.
74 Kitab al-Kharaj Wa Sina't al-Kitaba, Qudama Ibn Ja'far, pp59-60.
75 Sunan al-Bayhaql, v9, pp 135-136.
76 Kitab al-Amwal. Ibn Zunjawi, vl, p211.
77 Futuh al-Buldan, p326.
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Companions. Through these rules Islamic society could be wisely governed.

Consultation between 'Umar and the Companions led to a consensus of opinion (Ijma') 
on certain issues. These Companions included 'Uthman Ibn 'Affan, 'All Ibn ArJi Talib, 
Talhah and Mu'adh Ibn Jabal,78 as well as members from the Ansar, five from the Aws

79tribe and five from the Khazraj.

The incidence of the Kharaj tax, then, provides an example of 'Umar's legal judgement 
applied to a new issue in the public's interest. The 'Ulama' endorsed the considered 
opinion (Ijtihdd) of 'Umar and in doing so endorsed his ruling fatwa and thus his method 
of legal reasoning, in what amounts to the beginnings of a definitive school of Fiqh.

80Of this al-Sha'abl said, 'If the people differed over a matter (which couldn't be re­ 
solved) they would look to 'Umar (for guidance)', as pointed out also by Imam

__ O » ^_ Q*)

Mujahid. Ibn Mas'ud said, "Umar possessed nine tenths of all learning' , whilst' Abd
__ O ^ ___ O AAllah Ibn al-Musayyib placed 'Umar next in learning to the Prophet. Al-Tabafi 

remarked that, 'only Ibn Mas'ud comes anywhere near to 'Umar in knowing Fiqh, and to
85the Caliph he always deferred'.

There were a number of graduates from 'Umar's school of Fiqh, including Ibn Mas'ud

78 Kitab al-Amwdl, Ibn Silam, p61.
79 Kitab al-Khardj, Abu Yusef, pp25-26.
80 'Amr Ibn Sharahil al-Shal abi al-Himyafi. Born , 19AH / 640AD. Hadith and Fiqh specialist, also excelled in 
poetry. Died, 103AH / 721 AD. Seejahdhlb al-Tahdhlb, v5, p65. See aho,Wafiyydt al-A'ydn, vl, p244. Also, 
Tahdtiib Ibn 'Asakir, v7, pi38. A\so,Tarikh Baghdad, v!2, p227. Also, Hiliyyat al-Awliyya, v4, p310. Also, 
Al-A'lam, v3, p251. Also, Mashahlr 'Ulama' al-Amsar, Ibn Habban, p!63, no 750. Also, Al-Thuqdt, v5, p!85. 
Also, Tarikh al-Thuqdt, p243. Also, Al-Kdshif, v2, p49. Al-Taqrlb, vl, p387. Also, Al-Jam' , vl, p473.
81 Mujahid Ibn Jabr Abu al-Hajjaj al-Makk~i. Born, 21 AH / 642AD. A successor. A notable Qur'an reader and 
expositor. Died, 104AH / 722AD. See, Sifat al-Safwah, v2, pi 17. See also, Mizdn al-I'tiddl, v3, p9. Also, 
Mu'jdm al-Udabd', Yaqut, v6, p242.
82 'Abd Allah Ibn Mas'ud al-Hudhafi, one of the leading Companions. A companion of the Prophet. Head of the 
treasury in Kufa. Operative in Medina during the Caliphate of 'Uthman. Reputed to have memorised 848 Hadith. 
Died, 32AH / 653AD. See, Musnad Ahmad Ibn Hanbal, vl, pp374-384. See also, Tabaqat Ibn Sa' d, section 3, 
vl, p!06. Also, Mashahlr 'Ulama' al-Amsdr, Ibn Habban, p29. Also, Al-Tajrld, vl, p334. Also, Al-Isdbah, v2, 
pp368-370, part no 4955. Also, Sir A'ldm al-Nubald', vl, p461.
83 Ibn Zuhayr al-Dabbl. An Abbasid prince, governor of Egypt under Harun al-Rashld's government, 
176AH/792A.D. Died 179AH/ 795A.D. See, al-Nujum al-Zdhira, Ibn Tughri Baradi, v2, p85. See also, al-Wuldt 

Wa Kuttdb al-Quddt, Al-Kindi al-Masfi, p!35. Also, A I-A' Idm, v4, p!37.
84 Muhammad Ibn Jarir al-Tabari. Born, 224AH / 839AD. died 310AH / 923A.D. A leading Fiqh specialist, 
Qur'an reader and interpreter, historian and mujtahid. His leading published works include, 'Akhbdr al-Rusul Wa 

al-Muliik (Tarikh al-Tabarl)', ' Jdmi' al-Baydn Fi Tafslr al-Qur' an ( Tafslr al-Tabarl)', 'Ikhtildf al-Fuqahd' ', 'Juz 

Fl al-I'tiqdd'. See, Mu'jdm al-Udabd', v6, p423. Also, Tarikh Baghdad. v2, pp 162-169. Also, Wafiyydt al- 

A'ydn, vl, pp577-578. Also, Al-Fihrist, Ibn Nadlm, vl, pp234-235. Also, Tahdtiib al-Asmd' Wa Lughdt, vl, 
pp78-79.
85 I'ldm al-Muwaqiln, Ibn Qayyim al-Jawziyya, vl, p!6.
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himself, Zayd Ibn Thabit, 86 'Abd Allah Ibn 'Umar Ibn al-Khattab87 and 'Abd Allah Ibn 
'Abbas. 88

III.3 Jurisprudence During The Rule Of 'Uthman Ibn 'Affan

On his death bed 'Umar, (he was stabbed by a Persian called Abu Lu'lu'ah in 26 Dhu al-
on

Hajja 23 A.H. \ 644 A.D), ordered six men from the Prophet's Companions to choose a 
caliph from among themselves, 'Uthman Ibn 'Affan, 'Ali Ibn Abi Talib, 'Abd al Rahman 
Ibn 'Auf, Sa'd Ibn A15i Waqqas, Talha Ibn 'Ubayd Allah and Al-Zubayr Ibn al-Awam. 
They consulted each other and elected 'Uthmian Ibn 'Affan caliph.

Immediately 'Uthman Ibn 'Affan exercised his newly acquired powers, sending letters to 
Land Tax (Kharaj) collecters saying: " Therefore, Allah (God) has created people justly, 
so He would not accept except that which is just. Give people their rights, and demand 
from them adherence to their duties. Be trustworthy. Be faithful. Do not be unjust to the

90orphan, or to the one you have pledged to protect."

The Islamic nation became significantly richer during 'Uthman's reign (13AH / 634AD- 
23AH / 643AD). This increase in wealth required new legal rulings. 'Uthman, exercising 
his Ijtihdd, used the following verse from the Qur'an as a proof for extending the distri­ 
bution of wealth for Muslims:

"Say: Who hath forbidden the adornment of Allah which He 
hath brought forth for his bondmen, and the good things of 
His providings? Say: Such, on the day of Resurrection, will

86 See 60 above.
87 Born 613AD. Fighter during the eras of Muhammad, Abu Bakr, 'Umar and 'Uthman.
A leading Hadith and fiqh specialist. Died, 73AH / 692AD. See, Tabaqat Ibn Sa'd, v2, p373; v4, pp!42-188. 
Also, Nasab Quraysh, Al-Zubayri, p350. Also, Tahdhlb al-Asmd' Wa al-Lughdt, vl, p278. Also, Wafiyyat al- 
A'ydn, vl, p246. Also, Al-Tajrid, vl, p325. Also, Sir A'lam al-Nubald', v3, p203.
88 'Abd Allah Ibn 'Abbas Ibn 'Abd al-Muttalib al-Hashinii al-Qurashl, born 619AD.
A contemporary and friend of Muhammad. A leading mufti, linguist, interpreter of the Qur'an, poet and histo­ 
rian. Published works include, 'Tafsir Ibn 'Abbas', resided and died in al-Ta'if, 68AH / 687AD. See, Tarlkh 
Baghdad, vl, p!75. See also, Tarlkh al-Islam, Al-Dhahabl, v2, p266. Also, Kashf al-Zunun, p438, 1226. Also, 
Tabaqat Ibn Sa' d, v5, pp30-35. Also, MashdHir Ulamd' al-Amsdr, p28. Also, Al-Kdmil Fl al-Tankh, Ibn al- 
Athir, v3, p206. Also, al-Isdbah, v2, p330, part no 6175. Also, Sir A'Idm al-Nubald' , al-Dhahabl, v3, pp331- 
359. Also, Nasab Quraysh, pp!47-149. Also, Al-Bid' Wa al-Tankh (al-Balkhi), al-Maqdasl, v5, p!09. Also, Al- 
A'ldm, v4, p95. Also, Mujam al-Mu'allifm, v2, p249. Also, Al-Tafslr Wa al-Mufassirun, al-Dhahabl, pp65-83. 
Also, Usd al-Ghdbah, v3, pp!92-195. Also, Tafsir al-Tabarl, v3, p47; v20, p43. Also, al-Itqdn, al-Suyu.fi, vl, 
pi 19, p!20; v2, p!83, 188, 189. Also, Al-Madhdhib al-Isldmiyya Ft Tafsir al-Qur'dn, pp65-67. Also, Fajr al- 
Isldm, p248. Also, lythdr al-Haqq, pi59. Also, Wafiyyat al-A' ydn, v2, p567. Also, Tahdhlb al-Asmd' Wa al- 
Lughdt, al-Nawawi, v2, pi 11. Also, Miftdh al-Sa'dda, Tash Kubfi Zada.passim. Also, Manhaj al-Maqdl Fi Tahqlq 
Ahwdl al-Rijdl, al-Istrabadhl, pp206-207. Also, Muntahd al-Maqdl, Al-Istrabadhl, pp 186-188.
89 Abia Lu'lu'ah Fayruz al-Majusl from Nahawend. He was a slave to al-Mughira Ibn Shu'bah. See, Tabaqat Ibn 
Sa'd, v5, p8. Also, al-Isti'db, v2, p423. Also, al-A'ldm, v4, p!95. See also, al-Biddyah Wa al-Nihdyah, v7. 
pi30, pp 140-141. See also, Tarlkh Ibn Khaldun, v2, p534, pp543-546.
90 Tarlkh al-Tabarl. v5, p44.
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be only for those who believed during the life of the World. 
Thus do We detail Our revelations for people who have
knowledge".

Although Muslims tended to accumulate more wealth under 'Uthman's rule, their earn­ 
ings invariably came from permissible (halal) sources. The following quotation from Ibn 
Khaldun describes accurately the general thinking of the time,

"There is nothing in religion to prohibit the enjoyment of 
wealth when acquired legally. Muslims were not extravagant 
in spending their wealth because they did not breach Shafi'ah 
rules. Wealth helped Muslims to spend money on just causes 
and do good deeds which would lead them to paradise in the 
hereafter."

Under 'Uthman's leadership new problems arose concerning the administration of 
cultivated land, as the Islamic state expanded. The selling of these lands was also for­ 
bidden.93 'Uthman, to appease the soldiers, created a system whereby the lands were left 
in the hands of the native farmers who were required to submit a percentage (khardj) of

94their earnings to the treasury and then this money would be passed onto the soldiers.

At the same time 'Uthman, in response to the changing conditions and in order to derive 
new rules with which to administer these new lands, created the system of Iqta'. This is

95where certain land was granted to the Companions, who included al-Zubayr,
_ Og _ QT _ QO

Khabbab, Ibn Mas ud, and Ibn Yasar. This development was agreed upon 
consultation with the Companions.

99This system was extended to many other Companions. Again, the farmers on these
lands would submit a percentage of their produce (kharaj) to the owner of the land, and

100 the latter would be obliged to submit a percentage to the treasury. Under this system
land was allowed to be exchanged, and was also purchased back by the government. 101

91 Surah al-A'rdf, 7:32.
92 Muqaddimah Ibn Khaldun, p205.
93 Tarikh al-Tabari, v4, pp31-33.
94 Kitab al-Amwdl, Ibn Silam, p262.
95 Al-Zubayr Ibn Al-'Awwam al-Asadi al-Qurashl. One of the first fighters for Islam, 594AD, slain in the battle 
of the Camel, 36AH / 656AD. See, Sifat al-Safwd, vl, p!32. See also, Tahdhlb Ibn 'Asdkir, v5, p355. Also, 
Hilliyat al-Awliyyd', vl, p89. Also, al-Riydd al-Nddira, pp262-280. Also, Al-A'ldm, v3, p43.
96 Ibn al-Aratt Ibn Jandala Ibn Sa'd al-Tarriinii. Died, 37AH / 657AD. A muhadith. See, Hilliyat al-Awliyyd', vl, 
p!43. Also, al-lsdbah, vl, p416. Also, Sifat al-Safwa, vl, p!68. Also, al-A'ldm, v2, p301.
97 See 82, above.
98 'Ammar Ibn Yasar Ibn 'Amar al-Kinarii al-Qahtarii. Born 567AD. Slain at the battle of Siffin, 37AH / 757AD. 
A muhadith. See, al-lsdbah, biography no 5706. Also, Tarikh al-Tabari, v6, p21. Also, al-Isti'db. v2, p469. 
Also, Hilliyat al-Awliyyd', vl, p!39. Also, Sifat al-Safwd, vl, p!75. Also, Khuldsat Tadhhib al-Kamdl, p!37. 
Also, al-A'ldm, v5, p36.
99 Tarikh al-Tabari, v3, p589. See also, Kitab al-Khardj, Abu Yusef, p62. Also, Futuh al-Bulddn, Baladhari, 
p335. Also, Sunan al-Bayhaqi, v6, p!45. Also, Tarikh Baghdad, al-Khatib, vl, pp!9-20.
100 Kitab al-Amwal, Ibn Silam, pp261-262.
101 Tarikh al-Tabari, v4. p281.
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i noThe fact that this Iqtd' system was continued by 'AH and then the Umayyad gov-
• /\o _

ernment is testament to 'Uthman's reasoning (Ijtihad) in this matter, an Ijtihad which 
was based on the Ijma' (consensus) of the Companions and himself.

Another issue in which 'Uthman practised Ijtihad related to the matter of divorce. 
Previously if the husband divorced his wife during a period of sickness and then died, his 
wife could be left without a penny. 'Uthman changed this in order to benefit the divorced 
wife.

A case study was provided by 'Abd al-Rahman Ibn 'Auf104, who divorced his wife during 
a period of sickness from which he died. Uthman ruled that such a divorce was null and 
void, and duly awarded a quarter of the husband's estate to the wife, on account of the 
following Qur'anic line, ' And unto them belongs the fourth of that which you leave if 
you have no child 1 , a ruling, incidentally, that was based on an Ijma4 of the
/-. . 106Companions.

Another example of 'Uthman's Ijtihad is his judgement passed on the issue of divorce 
and marriage concerning a divorced woman and her sister. Would it be possible, 'Uthman
was asked, for a man who divorced his wife to marry her sister during the divorced 
wife's waiting period ( 'idda) ?

'Uthman pointed to two verses in the Qur'an, one of which allows such a procedure, 
whilst the other forbids it. The first one, which allows the procedure, reads: 'Marry of the 
woman who seem good to you, two or three or four; and if you fear that you cannot do 
justice, then one only or that your right hand possess.' 107 The one that forbids the

1 08practice, reads : 'And forbidden unto you that you should have two sisters together.' 
'Uthman weighed these two conflicting indicators (tarjlh) and decided in favour of the 
second, the one that forbids.

'Uthman's rule is noted for his collection of the Qur'an into one complete work. The

102 Ibid, v3, p589.
103 Tarikh Damascus, Ibn 'Asakir, v2, section 1, p!45.
104 Abu Muhammad al-Zuhri. One of the ten muslims promised Paradise, and one of the famous Shura six. 
Fought alongside Muhammad. Born in Mecca, 580AD. Died 32AH/652AD. See, Tabaqdt Ibn Sa' d, v 3, pp87-97. 
Also, al-Tarikh al-Kabir, al-Bukhafi, v5, p240. Also, al-Tarikh al-Saghlr, vl, pp50-51. Also, Sir A'ldm al- 

Nubald' , vl, p68. Also, al-Jarh Wa al-Ta'dil, v5, p247. Also, Hilliyat al-Awliyyd', vl, pp98-100. Also, al- 

Isti'db, v6, pp68-84. Also, Usd al-Ghabah, v3, pp480-485. Also, al-lsdbah, v2, p416. Also, Sifal al-Safwd, vl, 
p!35. Also, Al-Jami' Bayna Rijdl al-Sahihayn, p281. Also, al-Ma'drif, Ibn Qutayba, pp235-240. Also, al- 

A'ldm, v3, p321.
105 Surah al-Nisd' , 4:12.
106 Ithdr al-lnsdf, Sibt Ibn al-Jawzi, pp!38-139, p!69, p!79.
107 Surah al-Nisd'. 4:3.
108 Ibid, 4:23.
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compilation of the Qur'an occurred in three stages, the first during the Prophet 
Muhammad's time when the emphasis was on memory involving such Companions as 
Abu Bakr, 'Umar, 'Uthman himself, 'Afi, Talhah, 109 Sa'd Ibn Abl Waqqas 110 and 
others. 111 Other Companions noted down the pieces of the Qur'an, including in particular 
Ubay Ibn Ka'b 112 and Zayd Ibn Thabit. 113 Muhammad, however, did not order these 
pieces to be collected in one book.

The second stage in the collection of the Qur'an occurred during Abu Bakr's rule. After 
the state had lost in the battle of 'Aqraba', 114 12AH / 633AD, over seventy Companions 
who had memorised the Qur'an. At 'Dinar's behest Zayd Ibn Thabit 115 was given the 
task of collating material, both from the pieces (on which verses of the Qur'an were 
written) and by tapping the memories of the Companions, with the objective of producing 
a book, the Qur'an. It was this copy that 'Uthman inherited from 'Umar. 116 
The problem during 'Uthmian's era lay with the number of different readings given of this 
Qur'an throughout the Islamic world. For example, in Syria the chief reciter of the Qur'an 
was Ubay Ibn Ka'b 117 whose recital differed from that of 'Abd Allah Ibn Mas'ud 118 in

109 Talhah Ibn 'Ubayd Allah Ibn 'Uthman al-Tayrrii al-Qurashl. Bom 596AD. He was slain at the battle of the 
Camel, 36AH / 656AD. See,Tabaqdt Ibn Sa'd, v3, pp!52-161. Also, Musnad Ahmad Ibn Hanbal, vl, pp!60- 
164. Also, Sifat al-Safwd, vl, pi30. Also, Hilliyat al-Awliyyd', vl, p87. Also, al-Lubbdb, Ibn al-Athlr, v2, 
p88. Also, al-Muhabbir, Ibn Hablb, p355. Also, al-Jarh Wa al-Ta'dll, v4, p471. Also, Mashahlr 'Ulamd' al- 

Amsdr, p25. Also, al-Isdbah, v2, p229. Also, Usd al-Ghabah, v3, pp85-89. Also, Kanz al-'Umdl, v!3, pp!98- 
204. Also, SlrA'ldm al-Nubald', vl, p23. Also, al-A'ldm., v3, p229.
110 al-Zuhfi. Born 600AD. Fought alongside the Prophet. Founded the city of Kufa. Died in 55AH / 675AD. See, 
Also, Sifat al-Safwd, vl, p!38. Also, Musnad Ahmad Ibn Hanbal, vl, pp!68-187. Also, Siyar A'ldm al-Nubald', 

vl, p92. Also, Hilliyat al-Awliyd', vl, pp92-95. Also, Usd al-Ghabah, v2, pp290-293. Also, al-Isdbah, v2, 
pp33-34. Also, al-Isti'db, v2, pp 18-27. Also, al-Ma'drif, Ibn Qutayba, pp241-244. Also, al-Tarikh al-Kabir, al- 
Bukhari, v4, p43. Also, Tarlkh al-Saghlr, vl, pp99-101. Also, Tabaqdt Ibn Sa'd, v6, p6. Also, Mashahlr 

'Ulamd' al-Amsdr, p26. Also, al-A'ldm, v3, p87.
111 Al-Madkhal, Sha'ban Ismall, 1980, Dar al-Ansar, Cairo, vl, p222.
112 Ubay Ibn Ka'b Ibn Qais Ibn 'Ubayd Abu Mundhar al-Ansari al-Najjafi al-Medirii. Fought at the battle of Badr 
and other battles. Collected pieces of the Qur'an during the era of Muhammad as one of the four Ansar delegated 
the task. See, Sahih al-Bukhdrl, Hadith no 5003. See also, Sahih Muslim, Hadith no 2465. Also, Sunan al- 

Tirmidhl, Hadith no 3796. Head of the Qur'an reciters. Scholar in Hadith and Qur'anic recital. Heard recital of 
Qur'an from Muhammad. Mufti during Muhammad's era. Wrote Kitdb al-Sulh (treaty involving the Christians and 
the Muslims during 'Umar's reign). Died, 21 AH / 642AD. See, Sahih al-Bukhdrl, Hadith no 4959, 4960 and 
4961. See also, Sahih Muslim, Hadith no 121, 122 and 246, 246, 799. Also, Sunan al-Tirmidhi, Hadith no 
3795. Also, al-Musannaf, 'Abd al-Razzaq al-Sun'arii, Hadith no 20411. Also, Sir A 'Idm al-Nubald', vl, p390. 
Also, Musnad Ahmad, v5, ppl 13-144. Also, "Tabaqdt Ibn Sa'd, v3, section two, p59. Also, Tabaqdt Khalifa Ibn 

Khaydt, pp88-89. Also, al-Ma'drif, Ibn Qutayba, p261. Also, Sifat al-Safwd, vl, p!88. Also, Hilliyat al- 

Awliyyd', vl, pp250-256. Also, Usd al-Ghabah, vl, p61. Also, al-Isdbah, vl, p26. Also, al-Isti'db, vl, p!26. 
Also, Tadhkirat al-Huffdz, vl, p!6. Also, Tabaqdt al-Qurrd', vl, p31. Also, Tabaqdt al-Huffdz, p5. Also, al-Jarh 

Wa al-Ta'dll, v2, p290.
113 See 52, above.
114 Battle in Yamama locale, between the Muslims and the Ridda rebels. Musaylimah the false prophet was 
slain in this battle. See, al-Rawd al-Mi' tdr, Al-Himyafi, pp419-420.
115 See 52, above.
116 Ibid.
117 See 112, above.
118 See 82, above.
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Kufa. In turn,'Abd Allah Ibn Mas'ud differed in his recital from that of the chief reciter in 
Basrah, Abu Musa al-Ash'afi, 119 and so on. 120 Such diverse readings created both 
religious and political tensions in the Islamic society, particularly in Mecca and Madina.

'Uthman's task, by way of Ijtihad, was to produce one copy of the Qur'an, duplicate it 
and despatch these copies to the four corners of the Islamic world in order to stem any 
conflict. A meeting was announced, attended by the 'Ulama' amongst the Companions 
and they agreed that this was the course to follow. Thus an Ijma' was arrived at on the
issue. 121

Four men were appointed with the task of producing one copy of the Qur'an, between 
24AH / 645AD and 25AH / 646AD; these were Zayd Ibn Thabit, 122 'Abd Allah Ibn al- 
Zubayr, 123 Said Ibn al-'As 124 and 'Abd al-Rahman Ibn al-Harith Ibn Hisham al- 
Makhzumi al-Qurashl. 125 During the process of copying these four consulted the 'Ulama' 
amongst the Companions as to the accuracy of the copy, an edition, that incidentally, was 
not dotted or vowel led.

Eight copies were made and approved of by the 'Ulama' amongst the Companions. 
Seven copies were despatched to seven capitals of the Islamic world, one being lodged in

119 'Abd Allah Ibn Qais Ibn Safim al-Ash'ari al-Qahtarii. Born, 602AD. Became governor of Aden, during 
Muhammad's era. Became governor of Basrah during 'Umar's reign, 17AH. Governor of Kufa during 'Uthman's 
and 'Afi's reigns. Died 44AH / 665AD. A relator of the Hadlth. See, Tabaqat Ibn Sa' d, v2, pp244-245. See also, 
Sir A'ldm al-Nubald'. v2, p380. Also, Hiliyat al-Awliyyd', vl, p256. Also, al-Tarlkh al-Kablr, v5, pp22-23. 
Also, al-hti'db, v3, p979. Also, al-Isdbah, v2, p359; v4, pi87. Also, Usd al-Ghdbah, v3, p367. Also, Ghdyat 

al-Nihdyah, vl, p442. Also, Sifat al-Safwd, vl, p225. Also, Mashdhlr 'Ulama' al-Amsdr, pp65-66. Also, 
Tahdtiib al-Kamdl, p724. Also, al-'Ibr, al-Dhahabl, vl, p52. Also, al-A'ldm, v4, pi 14.
120 Miftah al-Sa'dda, v2, pll.
121 Ibid, v2, pp24-51.
122 See 86, above.
123 ' Abd Allah Ibn al-Zubayr Ibn al-' A warn, a Quraysh cavalryman. Born, Medina 1AH / 622AD. Participated 
in the conquest of north Africa. Appointed after Yazid Ibn Mu' awiyya's death to the position of caliph, 64AH / 
683AD. over the territories of Hijaz, Yemen, Khorosan, Iraq. Made his capital in Medina. Killed in Mecca, 
73AH / 692AD. A fiqh and Hadlth specialist. See, Al-Kdmil Fl al-Tarikh, v4, p!35. See also, Sir A' Idm al- 

Nubald' , v3, p363. Also, Tarikh al-Khamls, v2, p301. Also, Nasab Quraysh, p237. Also, Sifat al-Safwa, vl, 
p322. Also, Al-Muhabbir, p21, 55, 58, 275, 305, 481. Also, Tarikh al-Tabari, v7, p202. Also, Tarikh al- 

Bukhdrl, v5, p6. Also, Mashdhlr ' Ulama' al-Amsdr, p55. Also, Usd al-Ghdbah, v3, p242. Also, al-Isdbah, v2, 
p309. Also, Tahdhlb Tarikh Ibn Asdkir, v7, p396. Also, Al-Jarh Wa al-Ta' dil, v5, p56. Also, Hilliyat al- 

Awliyyd', vl, p329. Also, Shadharat al-Dhahab, vl, pp79-80. Also, al-A' Idm, v4, p87.
124 Said Ibn al-'As al-Ummawl al-Qurashl. Born, 624AD. Governor of Kufa as well as Madina during 'Uthman's 
and Mu'awiyya's reigns. Died 59AH / 679AD. See, al-Isdbah, Biography no 3261. See Also, Tabaqat Ibn Sa'd, 

v5, p!9. Also, Tahdhlb al-Kamdl, p497. Also, al-Isii'db, p621. Also, Muruj al-Dhahab, v3, p80. Also, Al- 

Muhabbir, p55, 150, 174. Also, Sir A'Idm al-Nubald', v3, p444. Also, Tarikh al-Tabari, v5, p293. Also, Usd al- 

Ghdbah, v2, p391.
125 Born 1AH / 622AD. Died, 43AH / 663AD. See, Tabaqat Ibn Sa'd v5, p5. See also, al-Tarikh al-Kablr, al- 
Bukhari, v5, p272. Also, al-Tarikh al-Saghlr, v2, p73. Also, al-Muhabbir, p67. Also, Usd al-Ghdbah, v3. 
p431. Also, al-Isdbah, v3, p66. Also, al-Istl'db, p827. Also, Tahdhlb al-Kamdl, p782. Also, Mashdhlr Vlamd' 

al-Amsdr. p!09. Also, Tahdhlb al-Tahdhlb, v6, p!56. Also, Jarh Wa al-Ta'dll, v5, p224. Also, Jamharal Ansdb 

al-'Arab. p!45. Also, al-A'ldm, v3, p303.
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'Uthman's home, called Mushaf al-Imam, with another being reserved for the mosque 
of the Prophet in Madina. Another copy was sent to Mecca, one to Bahrayn, one to

— 127Damascus, one to al-Basrah and one to Kufa.

All existing additional material, which recorded the Qur'an, was ordered to be destroyed, 
and an order was made to all local rulers to abide by and enforce the correct reading of the

— 19R _now definitive Qur'an. The above affords us but one example of Ijtihad, whereby
— 19Q'Uthman derived new rules from the issue referred to.

'Uthman served Islam creditably, showing his ability in the field of Usul al-Fiqh 
(jurisprudence), but made various enemies amongst the Hypocrites (Munafiqun), the 
Aetheists (Zanadiqah) and the Gypsies (Al-Zut and Jayabisa). 130 It was from these latter 
groups that 'Uthman's killer emerged, namely, Sawdan Ibn Himran al-Muradi, 131 in 
35AH/656AD. 132

III.4 Jurisprudence During The Reign Of 'Afi Ibn Abl Talib

The first opposition to the Caliphate arose with the assassination of 'Uthman. The centre 
of the conflict and the abode of the conspirators was in Madina, which was witnessing a 
shift from religious government to issues concerning politics. In short the authority of the 
religious state was challenged by a political development, which undermined the role of

1 oo _

the khalifa as defender of the state. Politics received short shrift in Islam, being a
rational phenomenon based on worldly interests. The Caliphate on the other hand 
concerned itself with both things worldly and religious, the duty of the khaUfa being to 
defend the Shari'ah, the law of Islam. 136

The reign of Abu Bakr, the first Khalif, was noted for the rebellion of a number of tribes 
against the Islamic state, while 'Umar, the second Khalif, was assassinated by a rogue 
Persian I37but it is with the assassination of 'Uthman that we first notice a conspiracy
forming against the state.
It was a time when the Atheists (Zanadiqah) and the Hypocrites (Munafiqun) openly
expressed their unorthodox opinions. From Islamic sources we learn that' Abd Allah Ibn

126 This copy is now located in Top Kapi Museum, Istanbul. Made out of deer skin.
127 See, Manahil al-'Irfan, al-Zarkarii, vl, pp248-256. See also, Tamhld al-Awa'il, al-Baqilarii, p533.
128 Ibid.
129 Tamhld al-Awa'il, pp530-543
130 Mashahlr 'Ulama' al-Amsar, pp23-24.
131 Ibid, p24.
132 Kitab al-Ridda Wa al-Futuh, Sayf Ibn 'Umar al-Tarniml, ppl30-140; pp309-310.
133 Muqaddimah Ibn Khaldun, p!91.
134 Ibid, pi90.
135 Ibid.
136 Ibid, p!91. ( See, al-Ghiyvathl, al-Juwayrii, p22 ).
137 See, 89 above.
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Saba', 138reputedly a Jew who converted to Islam, accorded 'Afi Ibn Abl Talib a religious 
significance with regard to the latter's claim for the Caliphate. Yet according to some his-

139torians, he was a known conspirator who politically duped certain Companions such as 
Abu Dharr al-Ghafafi 140 and 'Ammar Ibn Yasar, 141 and their sons, Muhammad Ibn Abi 
Bakr142 and Muhammad Ibn Abl Hudhayfah. 143 From this vantage point the enemies of 
Islam grew in strength, engendering fear in Muslim groups.

Each of the three khalifas before 'Afi had received an endorsement, as to the pledge of 
Allegiance, from the establishment in the form of an Ijma'. This was not the case with 
'Afi When he succeeded to the Caliphate it was in the face of widespread opposition, 
which extended from al-Hijaz to greater Syria. As a consequence 'Afi was forced to leave 
Arabia for Iraq, making his capital in Kufa. 144 Thus there arose at this time political 
conflict in three capitals, Kufa, Madina and Damascus.

All the Ijma' which had confirmed the pledge of Allegiance to each of the three rightly 
guided khaUfas were of the Mutawdtir standard. As for 'Afi, he received a pledge of 
Allegiance from only Talhah 145 and al-Zubayr. 146 As a consequence of these political cir-

138 Head of the Saba'iyyah group who believed that 'Afi was God and is now alive in the clouds and that 'Afi 
manifests himself as thunder, and that Muhammad would be resurrected. They also believed in the transmigration 
of souls. See, al-Bid' Wa al-Tarlkh, which is reputedly attributed to Ahmad Ibn Sahl al-Balkhl, but in reality is 
to be attributed to Mu.tahhar Ibn Tahar al-Maqdisl, v5, p!29. See also, Lisan al-Mizdn, v3, p289. Also, Tahdhlb 
Tarlkh Dimashq, Ibn 'Asakir, v7, p428. Also, al-A 'lam, v4, p88. Also, Tarlkh al- Taparl v 4, p340. Also Levi 
Delavida , The Encyclopedia of Islam, vl, p51. Also, Tahalq mawdqif al-Sahdba, Dr Amahzun, vl, pp284 - 317.
139 Nash'at al-Fikr al-Falsafi Fi al-Isldm, al-Nashar, 8th ed, 1981, Dar al-Ma'arif, Cairo, vl, p68.
140 Jundub Ibn Junadah Ibn Sufyan Ibn 'Ubayd. A leading Companion. 'Uthman's reign. Supported a communist 
theory of sharing the riches amongst the poor. Confined by 'Uthman to the village of al-Rabdhah, near Medina 
for political agitation. Muhadith, recollected 281 Hadlth in Sahlh al-Bukhari and Sahlh Muslim. Died, 32AH / 
652AD. See, Tabaqdt Ibn Sa' d, v4, pp!61-175. See also, al-Isdbah, v7, p60. See also, Sifat al-Safwa, Ibn al- 
Jawzl, vl, p238. Hiliyat al-Awliyyd' al-Asfaharii, vl, p!56. Also, al-Kuna Wa al-Asmd', al-Dulabl, vl, p28. 
Also, al-lsti'db, Ibn 'Abd al-Barr, v4, p62. Also, Siyar A'ldm al-Nubald', v2, p46. Also, Mashdhlr 'Ulamd' al- 
Amsdr, p30. Also, al-Thuqdt, v3, p55. Also, al-A'ldm, v2, p!40.
141 See 98, above.
142 Muhammad Ibn 'Abd Allah (Abu Bakr) Ibn 'Uthman Ibn Amr al-Tayml al-QurasHi. Bom, 10AH / 632AD. In 
'Afi's Caliphate he was governor of Egypt, 37AH / 657AD. Killed on Mu'awiyya's advance into Egypt, 38AH / 
658AD. See, al-Tarlkh al-Kablr, al-Bukhafi, vl, p!24. See also, al-Tarlkh al-Saghlr, al-Bukhafi, vl, p253. 
Also, Siyar A'ldm al-Nubald', al-Dhahabi, v3, p481. Also, al-'Ibr, al-Dhahabl, vl, p44. Also, Tarlkh al-Tabari, 
v5, p94. Also, Jamhurat Ansdb al-' rob, p!38.
143 Muhammad Ibn Abl Hudhayfah Ibn 'Utbah Ibn RabT Ibn 'Abd Shams. Became illegal governor of Egypt, 
35AH / 655AD. Sent battalion to kill 'Uthman, and strengthened his position under 'Afi's caliphate. Captured by 
Mu'awiyya and imprisoned. Died, 36AH / 657AD. See, al-Tarlkh al-Saghlr, al-Bukhafi, vl, p81. Also, Siyar 
A'ldm al-Nubald', al-Dhahabl, v3, p479. Also, Tarlkh al-Tabari, v5, p!05. Also, Jamhurat Ansdb al-'Arab, p77. 
Also, al-Isdbah, v3, p373.
144 Inhabited from HAH / 635AD by a group of Companions. Founded as a town in 17AH / 638AH by Sa'd Ibn 
Abl Waqqas on the order of'Umar. See, Nuzhat al-Mustdq, pi20. See also, Rihlat Ibn Jubayr, p211. Also, al- 
Rawd al-Mi'tdr, al-Himyarl, pp501-502. See, Mu'jam al-Bulddn, v4, pp490-494.
145 Jalhah Ibn 'Ubayd Allah Ibn 'Uthman al-Tamlml al-Qurashi, born 596AD. A leading Companion. Fought 
alongside Muhammad. Fought in the cause of 'A'isha in the battle of the camel against 'Afi. Died in this battle, 
36AH / 656AD. See, Musnad Ahmad Ibn Hanbal, vl, pp!60-164. See also, Slrai Ibn Hishdm, v2, p80. Also,
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cumstances described above, the Muslims divided into four religio-political groups.

III.4.1 The Early Umayyads

These were led by Mu'awiya Ibn Atii Sufyan. 147 The Umayyads did not reject outright the 
Caliphate of 'Aft, but made its acceptance, the making of the pledge of Allegiance, 
conditional on the handing over by 'Afi, the killers of 'Uthman. 148 These would then be 
put to death according to the law of retaliation. In short, a life was demanded for a life. 149

As kinsmen of 'Uthman the Umayyads demanded that this condition should be met by 
process of Ijtihdd and they used as a basis for this Ijtihad, the words of the Prophet, 'al- 

'Amd Qawd', i.e, a life is mandatory for a premeditated taking of a life. 150 They also 
quoted the Qur'an as basis for their Ijtihad regarding the matter of retaliation in the case of 
premeditated murder, thus,

"Oh you who believe. Retaliation is prescribed for you in the 
matter of the murdered"

And the words,

"And We prescribed for them therein: The life for the Life, 
and the eye for the eye, and the nose for the nose, and the 

ear for the ear, and the tooth for the tooth, and for wounds 
retaliation. But whoso forgoeth it (in the way of charity) it 
shall be expiation for him. Whoso judgeth not by that 
which Allah has revealed: such are wrong doers"

In further evidence of their Ijtihad the Umayyads quoted the following, 

"And slay not the life which Allah has forbidden save with

Tabaqdt Ibn Sa'd, v3, pp!52-161. Also, Siyar A'ldm al-Nubald', vl, p23. Also, al-Tarikh al-Saghlr, al-Bukhari, 
vl, p75. Also, Usd al-Ghdbah, v3, pp85-89. Also, al-Isdbah, v2, p229.
146 Al-Zubayr Ibn al-'Awam Ibn Khuwaylid al-Qurashl. Born, 594AD. Cousin of prophet Muhammad. Fought 
alongside the Prophet. Killed in the battle of the Camel, 36AH / 656AD. A muhadith who related some 38 
Hadlth. See, al-Tarikh al-Kablr, al-Bukhan, v3, p409. See also, Musnad Ahmad, vl, pp!64-167. Also, al- 

Isdbah, vl, pp545-546. Also, Usd al-Ghabah, v2, pp 197-199. Also, Sifat al-Safwa, vl, pi32. Also, Hiliyat al- 
Awliyyd', vl, p89. Also, Tabaqdt Ibn Sa' d, v3, pp70-80. Also, Dhayl al-Mudhayyal, al-Tabari, pll.
147 The first Ummayad Caliph. Mu'awiyya Ibn Abl Sufyan Ibn Harb Ibn Umayya al-QurasHi. Born, 603AD. One 
of the writers of the Qur'an during Muhammad's era. An army leader during the era of Abu Bakr. Conquered 
Lebanon. Became governor of Jordan and Syria during the eras of 'Umar and 'Uthman. A muhadith, relating over 
130 Hadlth. One the first mariners in Islam. Conquered Cyprus and blockaded Constantinople, 48AH / 668AD. 
Made Damascus his capital. Died, 60AH / 680AD. See, al-Tarikh al-Kablr, al-Bukhan, v7, p326. See also, 
Tarikh al-Tabari, v5, p323. Also, Siyar A'ldm al-Nubald', v3, pi 19. Also, Tabaqdt Ibn Sa' d, v3, p32.; v7, 
p406. Also, Muruj al-Dhahab, v3, pi88. Also, Usd al-Ghdbah, v4, p385. Also, al-Isdbah, v3, p433.
148 See, al-Tarikh al-Shdmil Lil-Medina, Dr Abd al-Bast Badr, vl, pp306-307. Also, Tahqlq mawdqif al-Sahdba,

al-Taban, vl, pp284-487. v2, pp 113 -130.
Also, A literary History Of The Arabs, Cambridge, the University Press, 1969, p335.
149 al-lddh, Ibn al-Jawzi, pp355-362.
150 Ithdr al-Insdf, Sib.t Ibn al-Jawzi, p388.
151 Surah al-Baqarah, 2:178-179.
152 Surah al-Md'idah, 5:45.
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right. Whoso is slain wrongfully, We have given power unto 
his heir" 153

In addition to the above, the Umayyads believed that the town of Madina had been defiled 
by Uthman's assassination and quoted the words of Muhammad in this matter. 'In 
Madina (criminal acts) are forbidden between 'Ayr and Thur. Whoever causes such 
criminal acts, the curse of Allah will be upon him, and that of the Angels and the 
People.' 154

The basis of the Umayyad's Ijtihdd was thus derived from the Qur'an and the Sunnah of 
the Prophet demanding from ' AFi that the killers of 'Uthman be handed over to them as a 
condition of signing the pledge of Allegiance. Otherwise they would pursue the killers as 
the law of retaliation demanded.

Mu'awiya then, was supported in his demand to avenge the dead Caliph by the 'Ulama' 
amongst the Companions and the Syrian populace. In the meantime 'All was trying to 
drum up support in Egypt, but with limited success. He appointed Qays Ibn Sa'd as 
governor there and requested the populace to pledge their allegiance to him, a request 
which the majority acceded to one faction, however, refused. 157

The caliph ' Afi replaced Qays Ibn Sa'd as governor of Egypt by Muhammad Ibn Abi
» CO __

Bakr in 36AH. The fact that 'Afi's new appointee was so easily removed from his 
position by Mu'awiya's candidate, 'Amr Ibn al-'As, 159 was a direct effect of Mu'awiya es­ 
tablishing a legal claim to the caliphate at the expense of 'AR following the battle of 
SifFin 160 and the subsequent arbitration decision.

153 Surah al-Isrd', 17:33.
154 Sahlh al-Bukhdri, v4, p81; v6, pp273-279. See also, Sahlh Muslim, Biography ref no 1370. See also, Path 
al-Qadlr, v4, p81, ref no 1870. Also, Jdmi' al-Vsul, Ibn al-Athlr, v9, p307. Also, Mu'jam al-Bulddn, v2, p86; 
v4, p!72. Also, Tathblt al-Imdma, Abu Nairn, al-Asbaharii, p!88.
155 See 147 above.
156 Qays Ibn Sa'd Ibn 'Ubada al-Khazraji. Served Muhammad in the early days of his rule. Fought alongside 'Afi 
at the battle of Siffin. Fled to Tblisl (Taffis), Georgia. Pardoned by Mu'awiyya. Died, 60AH / 680AD. See, 
Tabaqdt Ibn Sa'd, v6, p52. See also, Tarikh al-Tabari, v4, p546; v5, p!62. Also, Siyar A'ldm al-Nubald', v3, 
p!02. Also, al-Jarh Wa al-Ta'dil, v7, pp99. Also, al-Tarikh al-Kabir, al-Bukharl, v7, p!41. Also, Tahdhlb al- 
Asmd', al-Nawawl, vl, section 2, p61. Also, al-Isdbah, v3, p249.
157 See, al-Biddyah Wa al-Nihdyah, vl, p217.
158 See no 194, above.
159 'Amr Ibn al-'As Ibn Wa'il Ibn Hashim al-Sahml al-Qurashl. Born, 574AD. Appointed governor of 'Uman. 
Leader of the Islamic army, conquered Egypt and north Syria. Became governor of Egypt. Related 39 Hadith. 
'Uthman removed him from his post, but re-appointed by Mu'awiyya in 38AH / 658AD. Died, 43AH / 664AD. 
See, al-lstTdb, biography no 1184. See also, al-Isdbah, v3, pi. Also, Tabaqdt Ibn Sa'd, v4, p254. Also, Tabaqdt 
Khalifa, Ibn Khayat, biography no 1479702820. Also, al-Thuqdt, v3, p265. Also, Usd al-Ghdbah, v4, pi 15. 
Also, al-Ma'drif, Ibn Qutayba, p285. Also, Tarikh al-Taban. v4, p558. Also, Mashdhlr 'Ulamd' al-Amsdr. p93. 
Also, al-A'ldm, v5, p79.
160 Occurred 37AH / 657AD, on the banks of the river Euphrates. See, Mu'jam Ma Ista'jam, v3, p837. See also, 
Kitdb Siffin, passim. See also, al-Rawd al-Mi'tdr, pp363-365.
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The arbitration between 'Afi and Mu'awiya, 38AH was agreed upon between their re­ 
spective parties in Iraq and Syria. Both parties agreed to the appointment of two judges to 
arbitrate, one from the Iraqi side, Abu Musa al-Ash'ari, and one from the Syrian side, 
'Amr Ibn al-'As. 162

The arbitration intially, inconclusively, agreed that both 'Afi and Mu'awiya should re­ 
nounce any claim to the caliphate and that the matter of the caliphate should be referred to 
the Shura. Both 'Amr Ibn al-'As 163 and Abu Musa164 aired their views on the matter, but 
crucially Abu Musa first advocated the renunciation.

'Amr, 165 following Abu Musa's renunciation, deferred, arguing that the state should not 
be left without a leader, because this detracted from the public interest (maslahah) of 
the Muslim people, and that therefore Mu'awiya, the only claimant (after' AR had been re­ 
nounced), should fill the role of caliph. 'Amr Ibn al-'As had outwitted the rdevout but 
politically naive Abu Musa.

Thus, due to the political acumen of 'Amr Ibn al-'As, the early Umayyads won a legal
claim to the caliphate for their leader. Thereafter the fortunes of the Umayyads in­ 
creased 167 while that of 'Afi's camp correspondingly decreased. Soon after 'Afi was as-

__ « S O ___

sassinated by one of the Khawarij. The caliphate passed down to 'Afi's son, 
Hassan, 169 only to be renounced shortly thereafter in favour of Mu'awiya in 41 AH in 
Jerusalem, known as the year of the Jama'ah.

Thus we see how the early Umayyads successfully used reasoning (Ijtihdd) on issues 
affecting the state, utilising the Qur'an, the Sunnah of the Prophet and custom (' Urf) to 
achieve their end. As a consequence they were able to unite and bring over to their side a

161 See 119, above.
162 See 159, above.
163 See 159, above.
164 See 119, above.
165 See 159, above.
166 See, al-Bidayah Wa al-Nihdyah, vl, pp268-269.
167 The Umayyad Caliphate commenced in 41 AH / 661 AD.
168 al-Khawarij. A group of Shi' ites. Fought ' Afi at Nahrawan, after which ' Afi was assassinated. The 
Khawarij consists of ten groups. Muhakimiyya, al-Azariqa, al-Shablbiyya, al-Najdiyya, al-Ibadiyya, al- 
Sufriyya. al-Haruriyya, al-Khamriyya, al-Safidiyya, al-Sharah. See, al-Tanblh Wa al-Radd, Abu al-Hussein al- 
Malti, pp62-69. See also, al-Farq bayna al-Furaq, pp72-109. Also, Maqalat al-Isldmiyyln, vl, pp!67-182. 
Also, al-Milal Wa al-Nihal, ppl 14-137. Also, Sahlh Muslim, v2, pp740-750. Also, Sahlh al-Bukhdrl, Hadlth 
ref no 344, 3610, 4351, 4667, 5058, 6163, 6931, 6933, 7432, 7562.
Killed 40AH / 660AD. See, Lisan al-Mizan, Ibn Hagar, v3, p439. See also, al-Nujum al-Zahira, vl, pi20. See 

also, Tabaqdt Ibn Sa' d, v3, p23. See also, al-A'lam, v3, p339.
169 Abu Muhammad al-Hashiml al-Qurashl The fifth caliph. Born 3AH / 624AD, the oldest of 'Afi's sons. Died 
50AH / 670AD. See, al-Isabah, vl, p328. See also, Usd al-Ghabah, v2, p9. Also, al-Kamil fl al-Tarlkh, v3, 
p!82. Also, Sifat al-Safwa. vl, p319. Also, al-Jarh Wa al-Ta'dll, v3, p!9. Also, Mashdhlr Vlamd' al-Amsdr, 
pp24-25. Also, Hiliyat al-'Ulamd', v2, p35. Also, Tarlkh Baghdad, vl, pi38. 
17()See, al-Bidayah Wa al-Nihdyah, v8, pp!6-19. Also, Kildb Duwal al-Isldm. al-Dhahabl, vl, pp33-34.
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number of the Companions, the Successors and the 'Ulama' in support of their campaign 
to avenge 'Uthman's assassination.

III.4.U The Party Of 'Afi

After the death of 'Uthman, various groups of Muslims turned to ' Afi and pledged their
171 172allegiance to him. Talhah and al-Zubayr offered their allegiance on request that they

17^ —be made governors of Basrah and Kufa respectively, but' Afi refused.

Others bided their time before pledging their allegiance to see what direction develop­ 
ments would take, these included 'Abd Allah Ibn 'Umar, 174 Sa'd Ibn ABi Waqqas, 175 
Suhayb al-Ruml, 176 Zayd Ibn Thabit, 177 Muhammad Ibn Maslamah, 178 Salamah Ibn 
Sallamah Ibn Waqsh al-Ashhafi al-Ansari, 179 and Usamah Ibn Zayd. 180

On assumption of the caliphate ' Afi appointed his governors for the various capitals, but
these were not universally accepted. The Syrians rejected, for example, his candidate for 
Damascus, supporting in his place their own candidate Mu*awiya Ibn Abi Sufyan, whilst 
the Kufans rejected another candidate in favour of their own man Tulayhah Ibn

181Khuwaylid, emphasising that there would be no pledge of Allegiance (to 'Afi) until
— 1 fiO'Uthman had been avenged. Some Basrans refused to pledge their allegiance also, as

JOT

did a faction from Egypt.

'AH responded belligerently, determined to confront the Umayyads and all those who

171 See 109, above.
172 See 95 above.
173 Founded during the era of 'Umar, 14AH / 635AD. Located in the south of Iraq. Famous for its dates. See, 
Sahlh Muslim, v2, p386. See also, Mu'jam al-Bulddn, vl, pp430-440. Also, al-Rawd al-Mi'tdr, ppql05-108.
Also, Tarikh al-Tabarl, v3, passim.
174 See 87, above.
175 See 110, above.
176 Suhayb Ibn Sinan Ibn Malik, born 592AD. Fought alongside Muhammad at Badr and Uhud. Reputed to have 
related some 307 Hadith. Died 38AH / 659AD. See, al-Isdbah, v2, p!95. See also, Usd al-Ghdbah, v3, p30. 
Also, Tabaqat Ibn Sa'd, v3, p!61. Also, Mashdhlr 'Ulamd' al-Amsdr, p41. Also, Hiliyat al-Awliyyd', vl, p!51.
Also, Sifat al-Safwa, vl, pi69. Also, Siyar A'ldm al-Nubald', v2, pp 17-26.
177 See 52, above.
178 al-Awsl al-Ansari. A Companion of the Prophet. Born, 589AD. Died 43AH / 663AD. See, al-Isdbah, bi­ 
ography no 7808. See also, al-Tanblh Wa al-Ishrdf, al-Mas'udi, p209, p218, 219. Also, al-Akhbdr al-Tiwdl. al- 
Daynawarf, p!31. Also, Majma' al-Zawd'id, v9, pp319-320. Also, al-A'ldm, v7, p97.
179 Abu 'Awf. Fought alongside Muhammad at Badr, died 45AH / 665AD. See, al-Isdbah, v2, p65. Also, Usd al- 
Ghdbah, v2, p428. Also, al-Ma'drif, Ibn Qutayba, p263. Also, Mashdtiir 'Ulamd' al-Amsdr, p40.
180 Abu Yazid. Born 61 SAD. Died in 54AH / 674AD. Related some 128 Hadith. See, al-Isabah, vl, p31. See 
also, Usd al-Ghdbah, vl, p79.
181 Supporter of the Ummayad cause for avenging 'Uthman. See, al-Biddyah Wa al-Nihdyah, vl, p217. See also, 
Tarikh Ibn Khaldun, v2, p577.
182 Sec, al-Biddyah Wa al-Nihdyah, v7, p217.
183 Ibid.
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refused to pledge allegiance. Despite a plea made by his son Hasan, that such conflict 
would lead to the death of Muslims,'All organised his army for conflict. 'Afi's aim to 
unite the disparate Islamic state, he maintained, was a holy aim that overided the loss of 
muslim blood, and that this was the basis for his Ijtihad.

' All's army, lacking numerous Madinans who refused to join his campaign, reached 
Basrah and there encountered, in what is known as the battle of the Camel in 36AH,97

— 1 R*Nthe army of 'A'isha, Abu Bakr's daughter. It was during this battle that a substantial
i QS

number of the Companions lost their lives. Shortly after there occurred the battle of
, 187 followed by the arbitration dr~: ~ : — *u ~* -—*   U ~ J1 -- r—' A n I88 

to be then confronted by the Khawarij. 1

1X7 IRSSiffin, followed by the arbitration decision that went so badly for' Afi, only for him
189

'All's caliphate can be described as a time of political upheaval, when verbal conflict de­ 
scended into the violence of the battlefield with Muslim killing Muslim. Yet, every faction 
fought their corner by invoking evidence from the Qur'an and the Sunnah to support their 
Ijtihad

Following the battle of the Camel 190 between 'Afi and 'A'isha191 , and the battle of Siffm 192 
between 'Afi and Mu'awiyya, the supporters of 'Afi divided into the following groups.

193a) Those who remained aloof from the Muslim conflict .

b) Those who fell under the leadership of' Abd Allah Ibn Saba', 194 including the killers of 
'Uthman. These could be described as radical Shi'ites opposed to orthodox Islam, who 
pursued methods other than orthodox with regard to the formulation of principles of Is­ 
lamic jurisprudence.

184 See 169, above.
185 See I'ldm al-Muwaqi'ln, vl, p!8.
186 al-Biddyah Wa al-Nihdyah, v7, pp218-239.
187 Ibid, v7, pp239-262.
188 Ibid, v7, pp262-269.
189 See 168, above. See also, al-Bidayah Wa al-Nihayah, vl, pp269-302.
190 See, al-Bidayah Wa al-Nihayah, vl, pp218-221. See also, Tarikh Ibn Khaldun, v2, pp579-594.
191 'A'isha Bint al-Khafifa Atii Bakr. Born in Mecca, 613AD. Married the Prophet, 2AH. The most learned 
woman of her time in the fields of literature and religion. Said to have related 2210 Hadith. Died 58AH / 678AD, 
in Medina. See, Al-Ijaba, al-Zarkashl, passim. See also, 'A' isha Wa al-Siyasa, Sa'ld al-Afgham, passim. Also, 
'A'isha, Umm al-Mu' miriin, Zahiyya Qadura, passim. Also, Al-Isdbah, part no 701. Also, Tabaqdt Ibn Sa' d, v8, 
p39. Also, A' Idm al-Nisd' , v2, p760. Also, Tarikh al-Khamls, vl, p475. Also, Subh al-A' Sha, v5, p435. 
Also, Hilliyat al-Awliyya' , v2, p43. Also, al-A' Idm, v3, p240. Also, Miftdh al-Sa' dda, vl, p73, p217; v2, 
p!4, 18, 22, 55, 66, 348, 349, 383, 385, 533; v3, p54, 92, 119, 149, 158, 174, 192, 250, 292, 348. 358, 
364, 369, 387. Also, /' Idm al-Muwaqi'ln. vl, pi7.
192 See, al-Biddyah Wa al-Nihdyah, vl, pp239-258. See also, Tarikh Ibn Khaldun, v2, pp597-607.
193 See, al-Biddyah Wa al-Nihdyah, v7, pp221-222. See also, Tarikh Ibn Khaldun, v2, pp575-582.
194 See 138, above.
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The Shi'ites interpretation of the Qur'an was too loose for the orthodoxy 195 . They re­ 
jected genuine Hadith for the fabricated version, refuted the Ijma' of the 
Companions 197 and Qiyas 198 and accepted progressive realization (Bada') 199 in place of 
Abrogations^ kh) 2 

Oil 1

' Afi opposed such groups and had many of them killed, but was unable to control the
*_ _j 202

The Khawarij,203 were intent on continuing their struggle against the Umayyads despite 
' All's declaration of a truce following the result of the arbitration.

As a consequence they seceded from 'Afi's generalship, withdrew from Kufa and waged 
war against him. They declared him an unbeliever, invoked the Qur'an against him (by

1 f\A

way of allusion), and called on him to repent and fight the true enemy, the (early) 
Umayyads. 'All adhered to his truce, calling the arbitration itself not a sin, as did the 
Khawarij, but declaring it a result of a wayward Ijtihad 205

— *) C\f\ —The two opposing groups met at Nahrawan where 'Afi defeated the Khawarij.
—Thereafter the Khawarij attempted assassination on Mu'awiyya, ' Amr Ibn al-' As and 

' Afi, succeeding only in the latter case.

The Khawarij accepted the Qur'an as the principal source of Islamic jurisprudence, the 
sunnas of Abu Bakr and 'Umr, but rejected the sunnas of 'Uthman and 'Afi, as well as

— _ 9OQopposing Ijma'. They were noted for introducing unorthodox ideas into Islam, which

195 See, al-Tafslr Wa al-Mufassirun, M. Hussein al-Dhahabl, dar al-Kuttub al-Haditha, Cairo, 1961, v2, passim.
196 See, Minhdj al-Sunnah, Ibn Taymiyya, vl, pi3. Also, Ikhtisdr 'Ulum al-Hadith, pi09. Also, Lisdn al- 

Mizdn, vl, plO. Also, al-Sunnah Qabl al-Tadwln, al-Khatib, p205. Also, al-Mawdu'at, Ibn al-Jawzi, vl, p31. 
Also, Tanzih al-Shari'ah al-Marfu' , Ibn Iraq, vl, pp!34-137; v2, pp30-38. Also, Tadhkirat al-Mawdii'dt, al- 
Hindf, p7. Also, al-Bd'ith al-Hathlth,, Ibn KatHir, p93.
197 The Shi'ites accept Ijma' (kindred consensus) relating to the Prophet's family on the side of 'Afi only. See, 
Kifdyat al-Usul, Muhammad Kazum al-Khorasaril al-Sfii'ah, pp302-304. Also, Mabddi' al-Wusul, al-Hilfi al- 
Shi'ah, pp!90-197. Also, 77am al-Ward Bi A' Idm al-Huda, al-Tubrusl al-Shl'ah, pp 140 - 145.
198 See, Mabddi' al-Wusul, al-Hilfi al-Sffi'ah, pp214-216.
199 See, al-lhkdm, Amidi, v3, pplOl-104.
200 See, Abrogation section 5), chapter III, part Two.
201 See, al-Tanblh Wa al-Radd, al-Malti, pp29-33. See also, al-Farq Bayna Furaq, p233. Also, al-Milal Wa al- 

Nihal, vl, pi74.
202 See, al-Tanblh Wa al-Radd, al-Malti, p30. See also, Maqdldt al-Isldmiyyin, Al-Ash'arl, vl, pp86-89. See 
also, al-Farq bayna al-Furaq, p21, p233. Also, al-Milal Wa al-Nihal, vl, pp!74-192. See also, al-Tanblh Wa al- 
Radd 'Aid Ahl al-Ahwd' Wa al-Bida', Abu al-Hussein al-Maltl, pp29-48
203 See 168, above.
204 See, al-Biddyah Wa al-Nihdyah, vl, pp!69-170.
205 Ibid.
206 A small town, near Baghdad. See, al-Rawd al-Mi'tdr, pp582-583. Also, Mu'jam Md Ista'jam, al-Bakrl, v4, 
pi336. Also, Nuzhat al-Mustdq, al-Idinsl, p202.
207 See 147, above.
208 See 159, above.
209 Sec, Sahlh Muslim, v2, pp740-750. Also, Sahlh al-Bukhdrl,, passim. Also, 168, above.
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necessarily fell, not within the remit of Islamic jurisprudence, but outside it.

III.4.iii The Party Of 'A'isha

The death of 'Uthman in Medina created an atmosphere of tension among the Banu 
Umayya there. On hearing of the formal acceptance of'Afi, their enemy, as caliph, they 
fled the town for Mecca where 'A'isha was leading the Hajj ceremony.

210 —She chose the occasion to deliver a sermon calling for avenging 'Uthman, slain in the 
sacred month of Dhu al-Hajja, on the grounds that upholding the law on retaliation was 
a matter of public interest (Maslahah).

In consequence an army was formed consisting of some 3,000 men, 1000 of whom were 
cavalrymen, to oppose the army of 'Afi. 'A'isha was joined in her quest by the two

212 21 ^prominent Companions Talhah and al-Zubayr, the same two men who months 
before had begged' Afi for the positions of governor for Basrah and Kufa respectively.

The battle of the Camel214 in Basrah, (46)36AH / 606AD ended in defeat for 'A'isha, and 
some 10,000 men, including Talhah and al-Zubayr . 'A'isha was despatched to 
Medina, forgiven by 'Afi and even honoured by Mu'awiyya when he acceded to the 
caliphate.

III.4.iv The Neutral Party

This is the party who refused to be drawn into the inter-muslim conflict, involving * AR on
*7 1A "71 *7 — — 018

one side, 'A'isha and Mu'awiyya from the Banu Umayyad, on another. One of the 
more prominent members of the Neutral party was 'AR's son, al-Hassan Ibn 'Afi Ibn ABi

*9 1Q *70O
Talib. He was the one who urged his father to desist from conflict but to no avail.

The drumming up of an army proved at first difficult for 'Afi. The people of Medina re­ 
fused to join him in his military quest, as was the case with ' Abd Allah Ibn 'Umar Ibn al-

210 See, al-Bidayah Wa al-Nihayah, v7, pp218-219.
211 Sacred months. Muharram. Rajab. Dhu al-Qa'dah, Dhu al-Hajja. Fighting is forbidden during these four 
months.
212 See 109, above.
213 See 95, above.
214 See, al-Bidayah Wa al-Nihayah, v7, pp234-237.
215 Ibid. See also, 95, and 191, above.
216 See 192, above.
217 See 191. above.
218 See 147, above.
219 See 169, above.
220 al-Bidayah Wa al-Nihayah, v7, p217.
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Khattab221 and his sister Hafsah. 222 She would have fought on 'A'isha's side223 but was 
prevented from doing so by her brother. Instead Ibn al-Khattab returned to Madina 
refusing to be drawn into the conflict.

'Abd Allah Ibn Silam224 also adopted a neutral stance in the conflict, advising 'Afi to
_ 99Sremain in Madina. Another neutral was Zayd Ibn Thabit. Thus we see, amidst this 

internecine conflict, the neutral party striving for an independent judgement (Ijtihdd), that 
a Muslim must not kill another Muslim, through the invocation of the Qur'an, thus 
arriving at judgements which have sound reasoning. These were sounder in a legal sense, 
in fact, than that undertaken by the other groups.

Summing up we note the emergence in Islam of two distinct groups, the Ahl al-
996 997 __ 99RSunnah and the sects. The latter itself divided into some 72 factions who were 

subject to internecine warfare.

229These groups show to varying degrees Jewish, Christianjndian and Persian gnostic
230influences in their thinking. They believed in the transmigration of souls, promiscuity 

in the family, communism231 and dissimulation, all of which were anathema to Islam. 
They also denied the Qur'an, the Sunnah of the Prophet, Ijma' and Qiyas, adillah con-

— 232stitute the very essence of Usul al-Fiqh.

Two notable schools of Usul al-Fiqh, the school of Iraq in Kufa and the school of al- 
Hijaz in Medina, emerged during the period of the Rightly Guided Caliphs (Khulafa' al-

221 See al-Biddyah Wa al-Nihdyah, v7, p218.
222 Hafsah bint 'Umar Ibn al-Khattab, born 604AD. Married to the Prophet, 3AH / 624AD. Died 45AH / 665AD. 
Related some 60 Hacfith, taken from the SaHihs of al-Bukhari and Muslim. See, Tabaqat Ibn Sa'd, v8, p56. See 
also, al-Isabah, v4, p273. Also, Sifat al-Safwa. v2, p!9. Also, Dhayl al-Mudhayyal, al-Tabari, p71. Also,
Hiliyat al-Awliyd', al-Asbaham, v2, p50.
223 See 191, above.
224 Abu Yusuf 'Abd Allah Ibn Silam Ibn al-Harith. A faqlh and scholar. Died 43AH / 663AD. See, al-Isabah, v2, 
pp320-321. Also, al-Isti'db, v2, pp382-383. Also, Usd al-Ghdbah, v3, pp!76-177. Also, Tabaqat Ibn Sa'd, v2, 
pp352-353. Also, Mashdhlr 'Ulamd' al-Amsdr, p36. Also, Tabaqat Khalifa, no 8. Also, al-Tarikh al-Kabir, al- 
Bukhari, v5, ppl8-19. Also, al-Tarikh, Ibn Muln, biography no 311. Also, Siyar A'ldm al-Nubald', v2, p413. 
Also, al-'Ibr, al-Dhahabi, vl, p51. Also, Tahdhlb al-Kamdl, p691. Also, al-Tahdhlb, v5, p249. Also al-Biddyah 

Wa al-Nihdyah, v7, p222.
225 Seeal-Fath al-Mubin, al-Maraghl, vl, p80.
226 The four definitive schools of law Hanafi, Maliki, ShafTi and Hanbafi.
227 All of these are out of the bounds of Sunnah. See, 168 and 189, above.
228 See, Sunan al-Tirmidhl, Hadith no 2641. See also, al-Tanbih Wa al-Radd, Abu al-Hussein al-Malti, Ramadi, 
al-Damam, Saudi Arabia, 1994, passim. Also, al-Furq bayna al-Furaq, 'Abd al-Qahir al-Baghdadl, Maktabat
Subayh, Cairo, undated, passim. Also, Maqdldt al-Isldmiyyin, Abu al-Hassan al-Ash'an, 3rd ed, 1980, F. S. 
Verlag, GMBH, Wiesbaden, passim.
229 See, Nash'at al-Fikr al-Falsafi Fl al-Islam, al-Nashar, vl, p62, p68.
230 Where the soul passes into another body at point of death, held by both Hindus and Budhists. See, Oxford 
Enc English Dictionary, pi534. Faiths of the World, \2, p905.
231 An Isma'iliyya concept.
:32 See, Nash'at al-Fikr al-Falsaft, al-Nashar, vl, pp 189-198.
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Rashidun). The latter was headed by 'Abd Allah Ibn 'Umar Ibn al-Khattab His most
10 A

renowned pupil was Said Ibn al-Musayyab.

This school confined itself, in deducing rules, to the Zdhir of the Qur'an and the Sunnah 
of the Prophet, eschewing opinion (ra'y), except in very rare cases, because they insisted 
that the Nass takes precedence over rational thought.

The Hijazis criticized the Iraqis for excessive use of opinion when extracting rules since, 
in their opinion, they can be better achieved by referral to the Qur'an and the Hadith. 
According to them there is no need to turn to opinion.

The Iraqis, however, saw the Ahkam Shan' ah as rational based which has in mind, on 
application, the interest (maslahah) of the people. They criticized in turn the Hijazis for 
not using their intelligence in the derivation of rules, decribing them as inflexible.

The head of the Iraqi school was 'Abd Allah Ibn Mas'ud al-Hudhafi 235(died 33AH /
9 7fi _

652AD) and his two most renowned pupils 'Alqama al-Nakhl and Ibrahlm al- 
NakhT237 (97AH / 715AD).
Each of the two schools was influenced by a key factor in the methods in Usul al-Fiqh 
which they adopted. The Hijazis had a strong Hadith tradition, but the Iraqis had very 
little at all and were forced, given the diversity of sometimes acute issues which arose out

— 9 ^8of the metropolitan atmosphere of Kufa, to extract rules through opinion rather than 
through referral to the Nass. It is my opinion that the differences between these two 
schools was not so great as to be irreconciable. In fact they were unified under Abu 
Hariifa's239 direction sometime later.

233 See 87, above.
234 Sa'ld Ibn al-Musayyib al-Makhzumi al-Qurashl. Born in Medina, 13AH / 634AD. The most learned man 
amongst the Successors, one of the seven renowned Fuqaha' of Medina at the time. Hadith and Fiqh specialist. 
Possessed a remarkable knowledge of' Umar and his life. Died in Medina, 94AH / 71 SAD. See, Mashahlr Ulamd' 
al-Amsdr, p!05. See also, Tabaqat Ibn Sa' d, v5, p88. See also, Al-Thuqdt, v4, p273. Also, Wafiyyat al-A' ydn, 
vl, p206. Also, al-Tahdfiib, v4, p84. Also, Sifat al-Safwa, Ibn al-Jawzi, v2, p44. Also, Hilliyat al-Awliyyd', 
v2, p!61. Also, Al-A' Idm, v3, p!02. Also, /' Idm al-Muwaqi'ln, vl, p!8.
235 See 82, above.
236 'Alqamah Ibn Qays Ibn 'Abd Allah Ibn Malik al-NakrTi. A successor. Born, during Muhammad's time, died 
62AH / 681 AD. See, Mashahlr 'Ulamd' a/-Amsar, p!61. See also, Tahdhlb al-Tahdhlb, vl, p272. See also, 
Tankh al-Kablr, a/-Bukhari, v4, p41. Also, Tadhkirat al-Huffd?., vl, p45. Also, Hiliyat al-Awliyd', v2, p98. 
Also, Tankh Baghdad, v!2, p296.
237 Ibrahlm Ibn Yazid al-Nakh'~i. One of the most prominent Successors. Born in Kufa, 46AH / 666AD. 
Considered the best faqlh in Iraq of his time. Died, Iraq, 96AH / 71 SAD. See, Tabaqat Ibn Sa' d, v6, pp 188-199. 
See also, Hilliyat al-Awliyyd' , v4, p219. Also, Mashahlr ' Ulamd' al-Amsdr, p!63. Also, Sir A' Idm al-Nubald' 

, v4, p521. Also, Tabaqat al-Qurrd' , vl, p29. Also, Tadhkirat al-Huffd^, vl, p69. Also, Al-Tahdhlb, vl, p!77. 
Also, Tahdhlb al-Kamdl, v2, p237. Also, Al-' Ibr. al-Dhahab'i, vl, pi 13. Also, Shadharat al-Dhahab. vl, pill. 
Also, Al-Biddyah Wa al-Nihdyah, v9, p!40. Also, Tabaqat al-Fuqahd', al-Shirazi, p82. Also, Al-A' lam, vl, 
p80. Also, Wafiyyat al-A' van, vl, p25.
238 Sec no 144, above.
239 See 633 , below.
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Chapter IV

Theoretical Jurisprudence During The Ummayad Period

The Umayyad caliphate commenced in 41 AH / 661 AD, after al-Hasan Ibn 'Afi Ibn Atii 
Talib240 had renounced the caliphate in favour of Mu'awiya Ibn ArJi Sufyan.241

The Islamic state under Mu'awiyya expanded even futher and he sent governors out to 
the peninsula region, to Basrah, where Ziyad Ibn At5i Sufyan became governor,243 and 
to Bahrayn, as well as to Khorasan, Sijistan, India and 'Uman.244

The Umayyad armies raided the Byzantine lands and reached the outskirts of 
Constantinople245 in 49AH / 669AD. In 51 AH / 671 AD 'Uqbah Ibn Nafi' 246 conquered 
North Africa, founding the city of Qayrawan.247 The Greek city of Rhodes248 fell to the

_ 249Ummayads in 53AH / 673AD, whilst the mountains of Bukhara were conquered in
25054AH / 674AD. Samarkand was laid siege to and a peace agreement eventually

2S1reached between the army and the populace. The Byzantine lands were breached on a

240 See 169, above.
241 See 147, above.
242 See 173, above.
243 Ziyad Ibn Ab~ih, the reputed illigitimate son of Mu'awiyya. Born 1AH / 622AD. Worked as a copyist for Abu 
Musa al-Ash'afi. 'Afi made him governor of Persia. Opposed Mu'awiyya on 'Afi's death, but the former appeased 
him and conferred on him a lineage, 44AH/ 664AD. Mu'awiyya made him governor of Khorasan, Sijistan, 
Bahrayn, 'Uman and Iraq, where he died 53AH / 673AD. See, Tarikh al-Tabari, v6, p!62. See also, al-Kdmil Fi 

al-Tankh, v3, p!95. Also, Mizdn al-I'tiddl, vl, p355. Also, Lisdn al-Mizdn, v2, p493. Also, Tahdhlb Tarikh 
Ibn 'Asdkir, v4, p406. Also, al-A'ldm, v3, p53. Also, Siyar A'ldm al-Nubald', v3, pp494-497.
244 Al-Biddyah Wa al-Nihdyah, v8, p28.
245 See, al-Tanbih Wa al-Ishrdf, al-Mas'udi, pp!38-142. Also, Nuzhat al-Mustdq, al-Idnsl, p256. Also, Athdr 
al-Bildd, al-Quzwlrii, p603. Also, Subh al-A'sha, v5, p377. Also, Safiih Muslim, v2, p365. Also, al-Rawd.al- 
Mi'tdr, pp481-483. Also, Tarikh al-Dawlah al-'Aliyya al-'Uthmdniyya, al-Muhaml, pp!61-167.
246 Ibn 'Abd al-Qays al-Ummawl, born 1AH / 621 AD. Fought alongside 'Amr Ibn al-'As in Egypt. Appointed by 
the same man as governor of North Africa, in 42AH / 662AD. Fought in North Africa up the Sudan border. 
Appointed as governer by Mu'awiyya of North Africa 50AH / 670AD. In 55AH / 674AD he was removed from his 
post, but was reinstated on Yazid's accession to the caliphate, 62AH / 681 AD. Conquered Libya and Morocco. 
Died 63AH/ 683AD. (See, al-Rawd al-Mi'tdr, pp281-282.). See, al-Baydn al-Mughrab, vl, p!9, pp!30-152, 
pp 178-205. See also, al-Istiqsd, vl, pp36-38. Also, 'Uqbah Ibn Ndfi', Mahmud Khattab, passim. Also, Siyar 
A 'dm al-Nubald', v3, pp532-534. Also, al-A'ldm, v4, p241.
247 See, al-Istibsdr Fi 'Ajd'ib al-Amsdr, pi 13. Also, al-Rawd al-Mi' far, pp486-487. Also, al-Bida' Wa al- 

Tankh, al-Maqdisl, p224. Also, al-Masdlik Wa al-Mamdlik, al-Bakn, p24.
248 See, Mu'jam Md Ista'jam, v2, p683. See also, al-Rawd al-Mi'tdr, p278. Also, al-Biddyah Wa al-Nihdyah, v8, 
p75. Also, Atlas of Maritime History, p21.
249 In Uzbekistan. Once the capital of Khorasan. See, Nuzhat al-Mustdq, al-Idnsl, p213. See also, Tarikh al- 
Taban, v 2, pp393-394. See also, al-Kdmil Fi al-Tarlkh, v!2, p364. See also, Surah al-Ard, Ibn Hawqal, pp398- 
404. Also, al-Rawd al-Mi' tar, pp82-84.
250 In Uzbekistan. See, Mu'jam Md Ista'jam, v3, p754. Also, Index of Mu'jam al-Mu'allifm, v4, p373. Also, 
Nuzhat al-Mustdq, p214. Also, Surah al-Ard, Ibn Hawqal, p406. Also, al-Kdmil Fi al-Tarlkh, v!2, p367. Also, 
al-Rawd al-Mi' tdr, pp322-323. Also, Kharidat al-'Ajd'ib, p31. Also, Britannica Book of the Year, 1994, p746. 
Also, Islamic Art, David James, p8, 19, 22, 82, 92, 101.
251 al-Biddyah Wa al-Nihdyah, v8, p76.
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number of occasions and on several occasions by an army led by Mu'awiya himself. 252

On Mu'awiya's death253 the caliphate was passed down to his son, Yazid, the prince 
regent. Yazid was sufficiently intelligent to maintain the administrative system established 
by his father. 254

_ f\ ce __

Yazid died and was succeeded by his son Mu'awiya. The latter unfortunately died 
himself shortly after, whence the issue of the caliphate became a matter for the Shura. 
However, succession to the Caliphate continued in the Umayyad clan. The Ummayad 
caliphate endured until the death of Marwan Ibn Muhammad256 in 132AH / 750AD, 
whence the ' Abbasids overthrew them and appropriated the caliphate themselves.

IV.l The Early Schools Of Islamic Law

Scattered throughout the Islamic empire, the Companions were eagerly sought out for 
their knowledge of Islamic issues by the Tabi' In, (followers) who learnt from them the
Islamic sciences, and absorbed their ideas and opinions.

During the Umayyad period the highest concentration of Companions, however, was in
0 ̂ *7Madina where there formed a prominent school which favoured Hadith over opinion 

(Ra' y) in matters of Usul al-Fiqh. This school was headed by 'Abd Allah Ibn 'Umar Ibn 
al-Khattab. Amongst its other predominant members were 'A'isha, Zayd Ibn 
Thabit,260 Abu Hurayra,261 and * Abd al-Rahman Ibn ' Awf.262

252 Ibid, v8, p!27.
253 See, al-Biddyah Wa al-Nihayah, v8, pi36.
254 al-Bidayah Wa al-Nihayah, v8, pi39.
255 Mu'awiya Ibn Yazid Ibn Abi Sufyan. Born, 41AH / 661AD. Died, 64AH / 684AD. See, Tarikh al-Tabari, vl, 
pi6. See also, al-Kdmil Fi al-Tarikh, v4, p51. Also, Nasab Quraysh, pi28. Also, al-Bidayah Wa al-Nihayah, 
v8, p223. Also, Siyar A'ldm al-Nubald', v4, pp!39. Also, Tarikh al-Khaniis, v2, p301.
256 al-Qa'im Bi-Haqq Allah Marwan Ibn Muhammad Ibn Marwan Ibn al-Hakm al-Ummawl. Born, 72AH / 692AD. 
Conquered Konya, central Turkey, 105AH / 723AD.
Caliph Hisham Ibn 'Abd al-Malik appointed him governor of Azerbaijan and Armenia and north Syria., 114AH / 
732AD. Became caliph 127AH / 744AD. See, al-Nujum al-Zdhira, vl, p!96, p254, 273, 286, 302, 322. Also, 
al-Kdmil Fl al-Tarikh, v5, ppl!9, 158. Also, Tarikh al-Tabari, v9, pp54-133. Also, al-Akhbdr al-Tiwdl, al- 
Dinawwari, p350. Also, al-A'ldm, v7, pp208-209.
257 See 10, above.
258 See 87, above.
259 See 191, above.
260 See 52, above.
261 'Abd al-Rahman Ibn Sakhr al-Dawsi. Born, 602AD. Companion of Muhammad. Related some 5,374 Hadith. 
The Companions and Followers amounting to 800, related those Hadith. Appointed by 'Umar as governor of 
Bahrayn. A leading mufti of his time. Died 59AH / 679AD. See, Siyar A'Idm al-Nubald', v2, pp578-633. Also, 
Tahaqdt Ibn Sa'd. v2, pp362-364; v4, 325-341. Also, al-Isdbah, v4, pp202-211. Also, al-Isti'db, v4, pp202- 
210. Also, Usd al-Ghdbah, v6, p318. Also, Hiliyat al-Awliyd', vl, pp376-385. Also, Tahdhlb, v!2. pp262- 
267. Also, Sifat al-Safwa, vl, p285. Also, Dhayl al-Mudhayyal, al-Taban, pill. Also, Mashdhlr 'Ulamd' al- 

Amsdr, p35. 
262 See 104, above.
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Moreover, members of this school of Fiqh, which included the Malikis, considered the 
custom (' Urf) of the people of Madina and their consensus of agreement (Ijma') to be a 
principle of Usul al-Fiqh.
In Mecca the Tabi'ln studied under the illustrious 'Abd Allah Ibn 'Abbas263 and his slave, 
'Ikrimah; 264 amongst them were 'Ata' Ibn Abl Rabah,265 Mujahid Ibn Jabr266 and 
Muhammad Ibn Muslim al-Zuhfi.267 The methodologies of the Meccan and Madinan 
schools were so similar that they merged into one school, commonly called the Hijaziyya. 
There were two schools of Islamic jurisprudence (Usul al-Fiqh) in Iraq, one based in

__ *7AR OAQ _Kufa, the other in Basrah. The leader of the Kufan school was 'Abd Allah Ibn 
Mas'ud, an outstanding scholar and judge. His pupils included Shurayh,271 ' Alqamah 
Ibn Qays al-NaklTi,272 'Amir al-Sha'bl,273 al-Aswad Ibn Yazld Ibn Qays al-Nakh°i274 and 
Said Ibn Jubayr.275

The leaders of the Basrah276 school of Usul al-Fiqh were Abu Musa al-Ash'afi277 and

263 See 88, above.
264 Abu 'Abd Allah al-Barbari. Born, 25AH / 645AD. A scholar in Qur'anic interpretation and the history of 
Jihad. Tought alongside Ibn 'Abbas. 80 Tabi' In related what he said. 230 of the followers of the followers re­ 
lated what he said. Died, 105AH / 723AD. See, Mashahlr 'Ulama' al-Amsdr, pi34. See also, Hiliyat al-Awliyd'. 

v3, p326. Also, Mizdn al-I' tidal, v2, p208. Also, Tarikh al-Thuqat, p339. Also, al-Tahdhlb, v7, p263. Also, 
Dhayl al-Mudhayyal, al-Tabarl, p90. Also, al-Ma'drif, Ibn Qutayba, p201.
265 ' Ata' Ibn Aslam Ibn Safwan, born in the Yemen, 27AH / 647AD. Raised in Mecca. Became the muffi of 
Mecca and its leading Muhadith. A Successor. Died in Mecca, 114AH / 732AD. See, Tadhkirat al-Huffaz, v1, 
p92. See also, Mashahlr ' Ulama' al-Amsar, p133. Also, Al-Tahdhlb, v7, p199. Also, Mizan al-I' tidal, v2, p197. 
Also, Tarikh al-Bukharl, v3, p463. Also, Hilliyat al-Awliyya', v3, p310. Also, Tarikh al-Thuqat, p332. Also, 
Wafiyyat al-A' yan, v1, p318. Also, Taqrlb al-Tahdhlb, v2, p22. Also, Nukat al-Hamyan, p199. Also, Ma' rifat 
al-Thuqat, v2, p135. Also, Al-A' lam, v4, p235. Also, Sifat al-Safwa, v2, p119.
266 See 81, above.
267 Al-Zuhri, Abu Bakr Muhammad Ibn Muslim. Born 58Ah , a Medlnan, died 124AH / 742AD. See, Tabaqdt 

Khalifa Ibn Khayydt , vl, p261. See also, Tadhkirat al-Huffdz, vl, p!08. Also, Mu' jam al-Mu' allifin, v3,
p715. Also, Al- A' Idm, vl, p97.
268 See 144, above.
269 See 173, above.
270 See 82, above.
271 Shurayh Ibn Hani' Ibn Yazld Ibn Ka' b al-Harithl, from the Yemen, converted to Islam, one of' Afi's gener­ 
als at the battle of the Camel. Killed in Sijistan, 78AH / 697AD. See, al-Isabah, biography no 3972. See also, 
al-Isti' db, biography no 1175. Also, Usd al-Ghdbah, v2, p395. Also, Tabaqdt Ibn Sa' d, v6, p!28. Also, 
Tabaqdt KhaRfa, biography no 1065. Also, Mashahlr ' Ulama' al-Amsar, pp!65-166. Also, Siyar A' lam al- 

Nubald', v4, pp!07-109. Also, al-' Ibr, al-Dhahabf, vl, p89. Also, al-Nujum al-Zdhira, vl, p201. Also, al- 

Tarlkh al-Kabir, al-Bukharl, v4, p228. Also, al-A' Idm, v3, p!62.
272 See 236, above.
273 See 80, above.
274 Abu 'Amr, a leading faqlh, muhadith and memorizer. A famous scholar of Kufa, after his teacher 'Abd Allah 
Ibn Mas'ud. A follower. Died, 75AH / 694AD. See, Usd al-Ghdbah, vl, p88. Also, Siyar A'ldm al-Nubald'. v4, 
pp50-53. Also, Tabaqdt Ibn Sa'd, v6, p70. Also, Hiliyat al-Awliyd', v2, p!02. Also, al-Isti' db, biography no 
53. Also, Tadhkirat al-Huffdi, vl, p48. Also, al-Tahdhlb, vl, p343. Also, al-'Ibr, al-Dhahabl, vl, p86. Also, 
al-Ma'drif, p432. Also, Tarikh al-Thuqdt, p67.
275 al-Asadl al-Habashl. Born, 45AH / 665AD. Learnt from 'Abd Allah Ibn 'Umr and 'Abd Allah Ibn 'Abbas. 
Killed Iraq, 95AH / 714 AD. See, Tabaqdt Ibn Sa'd, v6, p!78. See also, Hiliyat al-Awliyd', v4, p272. Also, al- 

Ma'drif, Ibn Qutayba, p!97. Also, Tahdhih al-Tahdhlb, v4, pll. Also, Tarikh Asmd'al-Thuqdt. p!45. Also, 
Tarikh al-Tabarl, v8, p93.
276 See 173, above.
277 See 119, above.
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Anas Ibn Malik. 278 Their pupils included al-Hassan al-Basri,279 Ibn Sifin, 280 Abu al- 
'Aliya281 and Qatada. 282 Once again the methodologies of these two schools were so 
similar as to combine into one to produce a unique school, the forerunner of the

9C7Hanafiyya school of law.

A third school of Islamic law was founded in Egypt under the leadership of' Abd Allah 
Ibn 'Amr Ibn al-'As,284 and his pupils included Ja'far Ibn RabTah,285 Yazid Ibn Abl

jQf. _ 287Hablb, and 'Abd Allah Ibn ABi Ja'far. This school tended towards a middle path in 
its methodology between the Hijazi and the Iraqi schools of law, not only invoking the 
Qur'an and the Sunnah of the Prophet for the extraction of rules to deal with new issues, 
as they presented themselves in the way of incidents, but also resorting to rational reason­ 
ing (Ra' y). It is said to be the forerunner of the Shafi'ite school of law.288

278 Ibn al-Nadar Ibn Damdam al-Khazraji al-Najjari. Born, 612AD. His mother presented him to Muhammad as a 
servant. Lived with Muhammad until the latter's death. Reputed to have related some 2,286 Hadith. Died 93AH / 
712AD. See, al-Isdbah, vl, p71. Also, al-Isti'db, vl, pi08. Also, Sifat al-Safwa, vl, p298. Also, Tabaqdt Ibn 

Sa'd, vl, p!7. Also, Tabaqdt al-Fuqahd', al-Shlrazi, p51. Also, Mashdhlr 'Ulamd' al-Amsdr, p65. Also, al- 

Tahdhlb, vl, p!76. Also, al-Ma'drif, p308. Also, al-Tarikh al-Kablr, al-Bukhari, v2, p27.
279 Al-Hassan Ibn Yasar al-Basfi. Born in Medina, 21AH / 642AD. Moved to Basrah. Works include, 'Fada'il 
Mecca' in manuscript form based in al-Azhur library,3:725. He was Imam Of Basrah, and a leading faqih of his 
day. A Successor but thoroughly acquainted with the Companions, from whom he learnt the Qur' anic sciences, 
Fiqh and literature. Died 110AH / 728AD. See, al-Tahdhlb. v2, p263. See also, Taqrib al-Tahdhlb, vl, p!65. 
Also, Mizdn al-I' tidal, vl, p254. Also, Tarlkh al-Thuqdt, pi 13. Also, Hilliyat al-Awliyyd', v2, p!31. Also, 
Mashdhlr ' Ulamd' al-Amsdr, p!42. Also, AmdH al-Murtadd, vl, p!06. Also, Al-A' Idm ,v2, pp226-227.
280 Muhammad Ibn Slrin al-Basri, a leading faqlh and Hadfth specialist. Born 33AH / 653AD, Died 110AH / 
729AD . See, Mu'jam al-Mu'allifm, v3, p338.

281 Rufay' Ibn Mihran al-Riyahl. Converted to Islam during the caliphate of Abii Bakr. Died, 93AH / 711 AD, 
Basrah. See, Mashdhlr 'Ulamd' al-Amsdr, p!53. See also, al-Tahdhlb, v3, p284. Also, Siyar A'ldm al-Nubald', 

v4, pp207-213. Also, Ma'rifat al-Thuqdt, vl, p62. Also, Tarlkh al-Thuqdt, p!61.
282 Qutada Ibn Di'ama al-Sadusl. See Fn 38, above.
283 See 363, below.
284 ' Abd Allah Ibn ' Amr Ibn al-' As. Born, Mecca, 616AD. One of the most learned of Companions in the 
fields of Fiqh, Hadith, said to have related some 700 of them. Participated in the conquests of Syria and Egypt. 
Resided in Egypt for some time. Governor of Kufa during Mu' awiyya's caliphate. Died 65AH / 684AD. See, 
Tabaqdt Ibn Sa' d, v2, p373; v4, pp261-268; v7, p494. See also, Sir A' Idm al-Nubald', v3, p79. Also, 
Mashdhlr ' Ulamd' al-Amsdr, p93. Also, al-Isdbah, v2, p351, part no 4838. Also, Usd al-Ghdbah, v3, pp349- 
351. Also, Sifat al-Safwa, vl, p270. Also, Tarlkh al-Bukhdrl, v5, p5. Also, Al-Bid' Wa a/-7ar7£/i,(al-Balkhi), 
al-MaqdasI, v5, p!07. Also, Nasab Quraysh, p411. Also, al-Ma' drif, Ibn Qutayba, p286. Also, Al-Muhabbir, 

p293. Also, Tabaqdt al-Shlrdzl, p50. Also, Tadhkirat al-Huffdz, vl, p39. Also, Shadharat al-Dhahab, vl, p73. 
Also, Al-Tahdhlb, v5, p337. Also, Tahdhlb al-Kamdl, p716. Also, Tahdhlb al-Asmd' Wa al-Lughdt, vl, p281. 
Also, Al-A 'Idm, v4, pill.
285 Ibn Shurahbll Ibn Hasna. al-Qurashl. A leading scholar in Egypt. Died after 133AH / 751 AD. See, Mashdhlr 

'Ulamd' al-Amsdr, p297. See also, Al-Tahdhlb, vl, p!75. Also, al-Thuqdt, v6, p26. Also, Siyar A'ldm al- 
Nubald', v6, p!49. Also, Taqrib al-Tahdhlb, vl, p45.
286 Abu Raja' Yazid Ibn Suwayd, client of the Banu 'Amr. Bom, 53AH / 673AD. A Nubian. A leading faqlh and 
muhadith of his time in Egypt. Died 128AH / 745AD. See, Mashdhlr 'Ulamd'al-Amsdr, p!97. See also, Husn al- 

Muhddarah, vl. p299. Also, al-Jarh Wa al-Ta'dll, v9, p267. Also, al-Thuqdt, Ibn Habban, v3, p295. Also, al- 

Tahdhlb, vll, p318. Also, Siyar A'ldm al-Nubald'. v6, pp31-33. Also, Tadhkirat al-Huffdz, vl, pp!28-129. 
Also, al-Tankh al-Saghlr, al-Bukhan, v2, pplO-11.
287 See, I'Idm al-Muwaqiln, vl, p21.
288 See, V.4. 1, the Shafi'ite School Of Law, below.
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A fourth school of Islamic law flourished for a while in Syria under the leadership of 
Mu'adh Ibn Jabal,289 'Ubadah Ibn al-Samit290 and Abu al-Darda' 291 Their pupils included 
Makhul al-Dimashqi,292 Qubaysa Ibn Dhu'ayb al-Khuza0! al-Ka'bl,293 'Umar Ibn 'Abd Al- 
' Aziz and Raja' al-Kindi.
The offshoots of the Syrian school included the Jabfiyya296 , established by 'Abd al- 
Rahman al-Awzal,297 and flourished under the Umayyads political wisdom, and the

__ _ OQC _Shamiyun who excelled in the fields of biography and the history of Jihad.

The school of Yaman, which restricted itself to matters of Fatwa only, was administered 
by TFus Ibn Kaysan al-Yamarii299 and his son 'Abd Allah Ibn Ta'us300 and 'Abd al-

289 See 81, above.
290 Abu Wafid al-Ansari al-Khazraji. Born, 586AD. Associated with Muhammad. The first judge in Palestine. 
Died, 34AH / 654AD.
291 'Uwaymir Ibn 'Amr (or Ibn Malik) Ibn Zayd al-Ansafi al-Khazraji. Related some 179 Hadith. Muhammad 
called him the wise man. A cavalryman. Appointed judge in Damascus by 'Umar. A memoriser of the Qur'an. 
Died, 32AH / 652AD. See, al-lsdbah, v3, p45. Also, Al-Isti'db, v4, biography no 1646. Also, Usd al-Ghdbah, 
v6, p97. Also, Tabaqat Ibn Sa'd, v7, pp391-393. Also, Siyar A'lam al-Nubald', v2, pp335-354. Also, Hiliyat al- 
Awliyd', vl, p208. Also, Sifat al-Safwa, vl, p257. Also, al-Tarlkh al-Kablr, al-Bukhari, v7, pp76-77. Also, 
Mashdhlr 'Ulamd' al-Amsdr, p83.
292 Makhul Ibn Abl Muslim Shahrab. Born in Kabul, raised in Egypt, travelled to Medina and Iraq, and settled in 
Damascus. Became a prominent mufti there. A fiqh and Hadith specialist. Died , Damascus, 112AH / 730AD. See, 
Al-Tahdhib, vlO, pp289-292. See also, Taqrib al-Tahdhlb, v2, p273. Also, Sir A' Idm al-Nubald', v5, p!60. 
Also, Tadhkirat al-Huffdz, vl, plOl. Also, Hussen al-Muhddarah, vl, pi 19. Also, Hilliyat al-Awliyyd', v5, 
p!77. Also, Tahdhlb al-Kamdl, p!369. Also, Mizdn al-I' tidal, v3, p!98. Also, al-Jarh Wa al-Ta' dll, v8, p407. 
Also, Al-A' Idm, v7, p284. Also, MashaKir ' Ulamd' al-Amsdr, pp!83-184.
293 Born, 1AH / 622AD. One of the leading jurists of Madina. Died, 86AH / 705AD. See, MashaKir 'Ulamd' al- 
Amsdr, pp!06-107. See also, al-lsdbah, v3, p266. Also, al-Isti' db, biography 2100. Also, Usd al-Ghdbah, v4, 
p!91. Also, Tabaqat Ibn Sa'd, v5, p!76. Also, Siyar A'lam al-Nubald', v4, pp282-283. Also, al-'Iqd al-Thamln, 
v7, p37. Also, al-Ma'drif, Ibn Qutayba, p447. Also, Tahdhlb al-Asmd', al-Nawawl, v2, p56.
294 Abu Hafs 'Umr Ibn 'Abd Al-'Azlz Ibn Marwan Ibn al-Hakm al-Ummawl. Born, 61 AH / 681 AD. A second 
generation follower. Appointed governor of Madina by the Ummayad caliph Wafid Ibn 'Abd al-Malik. Became 
minister for Ibn Marwan. Became caliph in Damascus 99AH / 71 SAD. Died, 101 AH / 720AD. See, al-Tahdhlb, 
vl, p475. See also, Taqrib al-Tahdhlb, v2, p59. Also, Mashdhlr 'Ulamd' al-Amsdr, p283. Also, Sifat al-Safwa, 
v2, p63. Also, Tarikh al-Tabarl, v8, p!37. Also, Siyar A'lam al-Nubald', v5, ppl 14-148. Also, Fawdt al- 
Wafiydt, al-Kuttabl, v2, p!05. Also, Hiliyat al-Awliyd', v5, pp253-353. Also, al-Aghdnl, al-Asfahanl, Dar al- 
Kuttab al-Masriyya, v9, p254. Also, al-Jarh Wa al-Ta' dil, v3, p!22. Also, Wafiydt al-A'ydn, v2, pi28.
295 Abu al-Meqdam Raja' Ibn Haywa Ibn Jarwal al-Kindi. Bom, 91 AH / 709AD, a scholar, copyist for Sulayman 
Ibn 'Abd al-Malik. Died, 161AH / 778AD. See, Mashdhlr 'Ulamd' al-Amsdr, p287. See also, al-Tahdhib, v3, 
p267. Also, al-Thuqdt, v6, p305. Also, al-Tarlkh al-Kablr, al-Bukhari, v2, p286. Also, Tadhkirat al-Huffdi, vl, 
pill. Also, Hiliyat al-Awliyd', v5, p!70. Also, Wafiydt al-A'ydn, vl, p!87.
296 An Islamic sect, given to Fatalism. See, Al-Milal Wa al-Nihal, al-Shihristarii, vl, ppl 13-114. Also, al-Farq 
Bayna al-Firaq, al-Baghdadl, pi38. Also, al-Tabslr Fl al-Dln, al-Isfarayyirii, p63. Related 181 Hadith, 6 Hadith 
in al-Bukhari and Muslim. See, al-lsdbah, biography no 4488. Also, al-Muhabbir, p270. Also, Tahdhlb al- 
Tahdhlb, v5, pill. Also, Hussen al-Muhddarah, vl, p89. Also, Tahdhlb Tarikh Ibn 'Asdkir, vl, p206. Also, 
Siyar A'lam al-Nubald', v2, ppSll.
297 Ibn 'Amr Ibn Yahmid al-Awza'l. Born, 88AH / 707AD. Became Imam of Syria. A muhadith, faqih, inter­ 
preter of the Qur'an. His school influenced as far as Andalus. Died 157AH / 774AD. See, Mashdhlr 'Ulamd' al- 
Amsdr, pp285-286. See also, Hiliyat al-Awliyd', v6, pp!35-149. Also, al-Ma'drif, p217. Also, Tabaqat Ibn 
Sa'd, vl, p488. Also, Wafiydt al-A'ydn, v3, pp!27-128. Also, Mizdn al-I'tiddl, v2, p580. Also, Siyar A'lam al- 
Nubald', vl, pp!07-134. Also, al-Tahdhlb, v6, p238. Also, al-Tarlkh al-Saghlr, v2, p!24.
298 See, I'laam al-Muwaqi'ln, vl, p21.
299 Tawus Ibn Kaysan al-Khawalarii al-Hamadhanl. Born in the Yemen and raised there. One of the leading
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Razzaq Ibn Hammam Ibn Nafi' al-Himyan.

Several Companions founded a school of Islamic law in Khorasan, 302 similar in it's 
methodology to the Egyptian school, and which was later developed into the Shafi'ite

•JQ-J

school of Islamic Jurisprudence there. These Companions included Burayda Ibn al- 
Husayb Ibn 'Abd Allah al-Aslarrii304 (died in Murv305), al-Hakm Ibn 'Amr Ibn Mujada al- 
Ghifari,306 Quthm Ibn al-'Abbas Ibn 'Abd al-Muttalib,307 and Qays Ibn Sa'd308 (died in 
Tiflis).309 Their pupils would have included'Ata',310 Yahya al-Khaza0!311 and 'Abd Allah

Successors. A fiqh and Hadith specialist. Died in Mecca, approximately 106AH / 724AD. See, Tahdhlb al- 
Tahdhlb, v5, p8. See also, Mashdhlr ' Ulamd' al-Amsdr, p!98. Also, Hilliyat al-Awliyyd', v4, p3. Also, 
Wafiyyat al-A' ydn, vl, p233. Also, Tarikh al-Thuqdt, p234. Also, Sifat al-Safwa, v2, pi60. Also, Taqrib al- 
Tahdhlb, vl, p377. Also, Al-A' lam, v3, p224. Also, al-Jami' Fl Rijdl al-Sahlhayn, vl, p235. 
300 Abu Muhammad 'Abd Allah Ibn Ta'us Ibn Kaysan al-Hamdharii al-Khawlarii. The second generation of 
followers. One of the leading faqlh in Yaman, A man of integrity in the matter of Hadith. Studied under his fa­ 
ther. Died 132AH / 750AD. See, Mashdhlr 'Ulama al-Amsdr, p304. See also, Siyar A'ldm al-Nubald', p!03. Also, 
Tarikh al-Kabir, al-Bukhan, v5, p!23. Also, Tarikh al-Saghlr, v2, p29. Also, al-Jarh Wa al-Ta'dll, v5, pp88- 
89. Also, al-Tahdhlb, v5, p267. Also, Tarikh al-Thuqdt, p262. Also, Tahdhlb al-Kamdl, pp697-698.
301 Abu Bakr al-San'arii, Born, San'a', 126AH / 744AD. Studied under his father, Hammam, a second generation 
follower. A muhadith. His published works include, 'Al-Musannaf. Died, 212AH / 827AD. See, Mizdn al-I' tidal, 
v2, p!26. See also, Wafiydt al-A'ydn, vl, p303. Also, Tahdhlb al-Tahdhlb, v6, p310. Also, Tadhkirat al- 
Huffdi, vl, p332. Also, Kashf al-Zunun, p452, 576, 1008, 1712. Also, Hadiyat al-' Arifin, vl, p566. Also, 
Iddh al-Maknun, vl, p285. Also, Siyar A'ldm al-Nubald', v9, pp563-580. Also, Mu'jam al-Mu'allifm, v2, p!42.
302 See, al-Rawd al-Mi'tdr, pp214-215. Also, Surah al-Ard, Ibn Hawqal, pp358-360. Also, Mukhtasar Kitdb al-
Bulddn, Ibn al-Faqlh, p316.
303 See, 428, above.
304 One of the leading Companions. Fought alongside Muhammad in the conquest of Khaybar and Mecca. 
Appointed collector of Zakat and Sadaqat from his tribe. Died 63AH / 683AD. Related some 167 Hadith. See, 
Mashdhlr 'Ulamd' al-Amsdr, plOO. See also, Tabaqdt Ibn Sa'd, v4, pp241-243. See also, al-Jarh Wa al-Ta'dil, 
v2, p424. Also, al-Isdbah, vl, p!46. Also, Usd al-Ghdbah, vl, p!75. Also, Siyar A'ldm al-Nubald', v2, pp469- 
471. Also, al-Tarikh al-Kabir, al-Bukhan, v2, p!41. Also, Dhayl al-Mudhayyal, al-Tabafi, p27. Also, Tahdhlb 
al-Tahdhlb, vl, p432.
305 An ancient town in Khorasan. Founded by Alexander the Great. See, al-Rawd al-Mi' tdr, pp532-534. Also, 
Mu'jam Md Ista'jam, v4, p!216. Also, Ahsan al-Taqdslm, al-Maqdisi, pp298-310.
306 Related some Hadith to be found in the SaHih of al-Bukhan, died Murv, 50AH / 670AD. See, al-Isdbah, vl, 
p346. Also, al-Isii'db, vl, p356. Also, Usd al-Ghdbah, v2, p36. Also, Tabaqdt Ibn Sa'd, vl, p28. Also, al-Jarh 
Wa al-Ta'dll, v3, pi 19. Also, al-Tahdhlb, v2, pp436-437. Also, Siyar A'ldm al-Nubald', v2, pp474-477. Also, 
Mashdhlr 'Ulama' al-Amsdr, pi01. Also, Sifat al-Safwa, vl, p279.
307 al-Hashimi. Cousin of the Prophet. Became governor of Medina during 'Afi's calphate. Moved to Samarkand 
during Mu'awiyya's reign. Conquered some lands in Transoxiana. Died 57AH / 677AD. See, al-Isdbah, v3, p226. 
See also, al-Istl'db, biography no 1304. Also, Usd al-Ghdbah, v4, p392. Also, Tabaqdt Ibn Sa'd, vl, p367. 
Also, Mashdhlr 'Ulamd' al-Amsdr, p28, plOl. Also, al-Jarh Wa al-Ta'dll, vl, p!45. Also, Ansdb al-Ashrdf, v3, 
p65. Also, Siyar A' Idm al-Nubald', v3, pp440-442. Also, Nasab Quraysh, p27. Also, al-Tarikh al-Kablr, al- 
Bukhan, v7, pi94. Also, al-Tarikh al-Saghlr, vl, p!42.
308 See 288, above.
309 Tblisi, the modern name. The capital of Georgia. Muslim stronghold during early middle ages. Fell to the 
Mongols, after the 13th century.AD / 618AH / 1220AD. See, al-Rawd al-Mi' dr, p!39. See also, Nuzhat al- 
Mushtdq, al-Idrisi, p267.
310 'Ata' Ibn al-Sa'ib, see 24, above.
311 Yahya Ibn 'Uqayl al-Basfi, one of the leading Successors, received Hadith from the Companions. See, 
Mashdhlr ' Ulamd al-Amsdr, p203. Also, al-Tahdhlb, vll, p259. Also, Tahdhlb al-Kamdl. v3, p!513. Also, al- 

Thuqdt, v5, p528.
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Ibn Burayda Ibn al-Husayb al-Aslarrii. 312

IV.2 End Of The Oral Tradition

The end of the Umayyad caliphate coincided with the end of the era of the Companions. 
Abu al-Tufayl,313 for example, died in Mecca in 107AH / 725AD. Sahl Ibn Sa d314 died in 
Madina 91 AH / 710AD and Anas Ibn Malik315 died in Basrah in 93AH /112AD.

It is said that approximately 130 Companions316 of the Prophet Muhammad proffered 
legal opinions (fatdwd), 1 of whom317 issued the majority of them,318 8 of whom issued

319approximately one volume each, while the others accounted for the rest.
The Qur'an, the Sunnah of the Prophet, the Sunnah of the four rightly guided Caliphs and
the Ijtihdd of the Companions (in that order) constituted the sources of Islamic law

^90during the era of the Companions. To summarise their method we can say that in order 
to extract a rule one must first subject the issue under scrutiny to the Qur'an. If a rule
cannot be found therein, the mujtahid consults the Sunnah of the Prophet. If no rule can 
be extracted from the Sunnah then Qiyas is invoked, whereby the rule extracted must 
reflect the spirit of the Shan'ah and bear in mind the maslahah of the people. Finally, if
no rule can be extracted by the above means, the mujtahid strived to form a legal opinion

— — "vy i of his own through the process of Ijma' and consultation (shura).

This method in formulating and upholding the principles of Islamic jurisprudence (Usul
_ _ 'JOOal-Fiqh) was followed faithfully by the 'Ulama' so as not to fall under the influence of

312 Born, HAH / 635AD. Received his learning from the Companions. Became a judge in Merv. Died 115AH / 
733AD. See, Tabaqdt al-Huffdi, p40. See also, Tadhkirat al-Huffdi, vl, p!02. Also, Tarikh al-Thuqdt, p250. 
Also, al-Tahdfiib, v5, p!57. Also, Siyar A' Idm al-Nubald', v5, pp50-53. Also, al-Tarikh al-Kablr, al-Bukhari, 
v5, p51. Also, al-Tarikh al-Saghir, v2, pp!39-140. Also, al-Jarh Wa al-Ta' dll, v5, p!3.
313 'Amr Ibn Wathilah Ibn 'Abd Allah Ibn 'Amr al-Laythi al-Kinarii al-Qurashl. Bom, 3AH / 625AD. Related 9 
Hadlth. Muhadith and the poet of his tribe. Supported 'Afi against Mu'awiyya but the latter forgave him. See, 
Mashdhlr 'Ulamd al-Amsdr, p64. See also, al-Isdbah, v4, pi 13. Also, al-Isti'db, biography no 1344. Also, Usd 
al-Ghdbah, v3, p96. Also, Tabaqdt Ibn Sa'd, v5, p457; v6, p64. Also, al-Aghdnl, al-Asfaharii, v!3, p!59. Also, 
al-Jawdhir al-Mudiyya, v2, p426. Also, Siyar A 'Idm al-Nubald', v4, pp467-468. Also, al-Nujum al-Zdhira, vl, 
p243. Also, al-'Iqd al-Thaniin, \5, p87. Also, al-Kund, al-Dulabl, biography no 670.
314 Hazin Ibn Sa'd Ibn Malik al-Sa'idi, better known as Abu al-'Abbas. One of the famous Companions. Related 
some 188 Hadlth. See, al-Isdbah, v2, p88. See also, al-Isti'db, v2, p664. Also, Usd al-Ghdbah, v2, p472. Also, 
al-Jarh Wa al-Ta dll, v4, p!98. Also, al-Tahdhlb, v4, p252. Also, Siyar A'ldm al-Nubald', v2, pp422-424. Also,
Jamharat Ansdb al-'Arab, p366.
315 See 278, above.
316 See, I'ldm al-Muwaqiln, vl, p9.
317 The seven are: 'Umar Ibn al-Khattab, 'AO Ibn Abl Talib, 'Abd Allah Ibn Mas'ud, Zayd Ibn Thabit, 'Abd Allah 
Ibn 'Abbas, 'Abd Allah Ibn 'Umar and 'A'isha.
318 See, 77am al-Muwaqiln, vl, p9.
319 Ibid, vl, pplO-11.
320 Ibid, vl, p27.
321 Ibid, vl, pp36-85.
322 Known as Ahl al-Haqq and al-Jumhur. They adhere to the Shafi'ah exactly. They are the opposite of Ahl al- 
Ahwa', the sects, consisting of 72 groups. See, Kitdb al-Ta'rifdt, al-Jarjarii, p40. See FN 318, above.
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323those who strayed from the straight path, as was the case with the Shi'ites and the 
Khawarij.324

The era of the Companions was predominantly oral in culture, but towards the end of
325Umayyad rule learning had taken on a deductive, intellectual character. Information 

was recorded on paper, edited and collected in books. This included the writing of books 
and commentaries on Islamic jurisprudence (Usul al-Fiqh) which went hand in hand with 
the development of schools of law in Islamic society.

323 See 227, above.
324 See 168, and 194-199, above.
325 'Umar Ibn 'Abd al-'Aziz ordered the recording of the Sunnah. See, Sunan al-Ddriml, vl, p!26. See also, al- 

Muhadith al-Fasil Bayna al-Rawi Wa al-Wdl, al-Ramhurmazl, fol: 4a. Also, Kitab al-Amwal, Ibn Silam, p578. 
Also, Taqyld al-'Ilm, al-Khatib al-Baghdadl, p!05. Also, al-Jarh Wa al-Ta'dil, introduction, p25. Also, Jdmi' 

Bayan al-'Ilm, Ibn 'Abd al-Burr, vl, p73; v2, p34. Also, al-Sunnah Qabl al-Tadwln, pp293-382.
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Chapter V 

Jurisprudence During The 'Abbasid Period

Until The End Of The 7th Century AH / 1300AD

The 'Abbasid Caliphate begins with the pledge of Allegiance to Abu al-' Abbas al- 
Saffah326 in Kufa, 327 135 AH. The 'Abbasids strengthened their hold on the caliphate

_ O f\ O ___

following their victory at the battle of Zab. They consolidated their position further
— ^9Qfollowing the death of the final Umayyad Caliph Marwan Ibn Muhammad in 132AH.

The territories that fell under the control of the * Abbasids reached as far as central India 
and the borders of China in the east, and to banks of the Volga330 and the Caspian sea to 
the north. Spain and the south of France, however, remained under the control of the

331Umayyads.

_ _
The opposition to the Umayyads started in 130AH in Khorasan under the leadership of

*j ̂  •i

Abu Muslim al-Khorasanl, with a declaration calling for the house of ' AR to assume 
control of the Caliphate. Gradually, the supporters of the house of ' Afi cause took control 
of the east and the north of the Caliphate until they reached Iraq where they occupied
v-f 334Kufa.

However, we note the seeds of the conflict were present amongst the Hashimites during

326 ' Abd Allah Ibn Muhammad Ibn ' Afi Ibn ' Abd Allah Ibn al-' Abbas Ibn ' Abd al-Muttalib al-Hashimf al- 
Qurashf. Born, 104AH / 722AD., Humaymiyya in al-Sarat, between Damascus and Medina. Raised there. Moved 
to al-Anbar, Iraq, founded the town of al-Hashimiyya, Iraq, which he made a capital on the assumption of the 
caliphate. First caliph to introduce the office of minister in Islam. Nicknamed Saffah because he often executed 
his opponents. Died, al-Anbar, 136AH / 754AD. See, Fawdt al-Wafiyydt, vl, p232. See also, Tarikh al-Tabari, 
v9, p!54. Also, al-Kamil Fi al-Tarikh, v5, p!52. Also, Tarikh Baghdad, vlO, p46. Also, al-A' lam, v4, pi 16.
Also, al-Wuzard' Wa al-Kuttdb, al-Jihshiyan, pp89-95. Also, Kitdb Duwal al-lslam, al-Dhahabf, pp91-93.
327 See 144, above.
328 The lesser river Zab, originating in Anatolia and runs in the Euphrates, Musil. Location of the battle. See, 
Mu'jam Md Ista'jam, v2, p691. Also, Surah al-Ard, Ibn Hawqal, p209. Also, al-Rawd al-Mi' far, p280.
329 Marwan Ibn Muhammad Ibn Marwan Ibn al-Hakam al-Umawl. Born 72AH / 692AD. Conquered Konya, 
Turkey, 105AH / 723AD. During the caliphate of Hisham became governor of Azerbaijan, and Armenia, 1 HAH 
/ 732AD. Acceded to the caliphate 127AH / 744AD, and remained there until his death. See, Tarikh al-Tabari, v9, 
pp54-133. Also, al-Kamil Fl al-Tarikh, v5, ppl 19-158. Also, Tarikh al-Khaniis, v2, p322. Also, Kitdb al- 

Wuzard' Wa al-Kuttdb, pp72-88. Also, al-Akhbdr al-Tiwdl, al-Dinawwarf, p350. Also, al-A'ldm, v7, pp208-209.
330 A river rising in the north west of the USSR and flowing to the Caspian sea at Astrakhan. See, Travels 18th 
century Russia, ppl8-21. See also, Rihlat Ibn Fadlan, passim. 
33) See, Kitab Duwal al-lslam, al-Dhahabl, p62, 64.
332 See 303, above.
333 'Abd al-Rahman Ibn Muslim. Born, 100AH / 71 SAD. Killed 137AH / 755AD. See, Tarikh al-Tabari, v9, 
p!59. Also, Tarikh Baghdad, vlO, p207. Also, Mizdn al-I'tiddl, v2, pi 17. Also, Lisdn al-Mizdn, v3, p436. 
Also, al-A'ldm, v3, pp337-338.
334 See 144, above.
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the early 'Abbasid period involving, on one side, the sons of 'Afi Ibn Abl Talib. 335 and 
the sons oT al-'Abbas Ibn 'Abd al-Muttalib on the other.336 Abu al-'Abbas Al-Saffah,337 
nevertheless, was able to check the ambitions of both the 'Alawiyyin and the substantial 
number of Umayyad supporters intent on revitalising the Umayyad cause.

On his death, Al-Saffah,338 was succeeded by his brother Abu Ja'far al-Mansur. 339 The 
latter founded Baghdad as the capital for the 'Abbasids.340 The 'Abbasid line continued 
until the Mongol defeat in 656AH / 1258AD, when the 'Abbasid Caliphate transferred 
from Baghdad to Egypt 341 under the auspices of the Mamlukes.342

We note with interest that the cultural life in Baghdad thrived despite the political upheaval
caused by the Mongol occupation, by the continued presence and activities of such 
scholars as Ibn al-Sa'ati344 and his like.

335 'Abd Allah Ibn Muhammad Ibn 'Afi Ibn 'Abd Allah Ibn al-'Abbas. Born 95AH / 714AD. Man of letters, a 
faqih, historian and astronomer. Acceded to the caliphate 136AH / 754AD. All the 'Abbasid caliphs stem from 
his family line. Died 158AH / 775AD. See, Tarlkh al-Tabari, v9, pp292-322. Also, al-Kdmil Fl al-Tarikh, v5, 
p!72 passim until v6, p6. Also, Tarlkh Baghdad, vlO, p53. Also, Fawat al-Wafiydt, vl, p232. Also, al-A'lam, 
v4, pi 17. Also, al-Wuzard' Wa al-Kuttdb, al-Jahshayari, pp96-140. Also, al-Nibrds, Ibn Dahya, pp24-30. Also, 
Duwal al-Isldm, pp93-107.
336 'Abbas is the uncle of Muhammad, died 652AD. The 'Abbasid caliphate hails from this family line. The 
caliphate ran from 750AD to 1258AD in Baghdad. The 'Abbasid caliphate in Cairo began 1265AD until 
1517AD. Last 'Abbasid caliph was al-Mutawakkil III (1466-1543AD). See, al-Mawsii' al-Thaqdfiyya, Dr 
Hussein Said, Cairo, 1972, dar al-Sha'b, (Franklin Finance, New York), pp650-651.
337 ' Abd Allah Ibn Muhammad Ibn ' Afi Ibn ' Abd Allah Ibn al-' Abbas Ibn ' Abd al-Muttalib al-Hashimfal- 
Qurashf. Born, 104AH / 722AD., Humaymiyya in al-Sarat, between Damascus and Medina. Raised there. Moved 
to al-Anbar, Iraq, founded the town of al-Hashimiyya, Iraq, which he made a capital on the assumption of the 
caliphate. First caliph to introduce the office of minister in Islam. Nicknamed Saffah because he often executed 
his opponents. Died, al-Anbar, 136AH / 754AD. See, Fawat al-Wafiyyat, vl, p232. See also, Tarlkh al-Tabari, 
v9, p!54. Also, al-Kamil Fi al-Tarikh, v5, p!52. Also, Tarlkh Baghdad, vlO, p46. Also, al-A' lam, v4, pi 16. 
Also, al-Wuzara' Wa al-Kuttab, al-Jihshiyari, pp89-95. Also, Kitdb Duwal al-Islam, al-Dhahabf, pp91-93.
338 Ibid.
339 ' Abd Allah Ibn Muhammad Ibn ' Afi Ibn ' Abd Allah Ibn al-' Abbas. Born, Humaymiyya, 95AH / 7 MAD. 
Man of letters, a faqlh and a historian and astronomer. Acceded to the caliphate 136AH / 754AD. All the ' 
Abbasid caliphs stem from his family line. Died performing the Hajj in Mecca, 158AH / 775AD. See, Tarikh al- 
Tabari, v9, pp292-322. Also, al-Kamil Fl al-Tarikh, v5, p!72 passim until v6, p6. Also, Tarikh Baghdad, vlO, 
p53. Also, Fawat al-Wafiyat, vl, p232. Also, al-A' Idm, v4, pi 17. Also, al-Wuzard' Wa al-Kuttab, al- 
Jahshayari, pp96-140. Also, al-Nibrds, Ibn Dahya, pp24-30. Also, Duwal al-Isldm, pp93-107.
340 See, Mu'jam Ma Ista'jam, vl, p261. See also, Surah al-Ard, Ibn Hawqal, p215. Also, Tarlkh Baghdad, vl, 
pp25-127. Also, al-Rawd al-Mi'tdr, pp!05-112. Also, al-Kamil Fi al-Tarikh, v9, p330. Also, Baghdad, Ahmad 
Susa, passim.
341 See, Futiih Misr, Ibn ' Abd al-Hakm, p56. Also, al-Rawd al-Mi'tdr, pp441-442, p450, pp552-554. Also, al- 
Mawsu' al-Thaqdfiyya, Dr Hussein Said, p750.
342 The Mameluke dynasty founded by 'Izz al-Dln Aybak, 648AH/ 1250AD. Ruled over Egypt and Syria until 
923AH / 1517AD. See, al-Mawsu'ah al-Thaqdfiyya, p944. See also, al-Nujum al-Zdhira, passim. Also, Kitdb 
Duwal al-lsldm, al-Dhahab~i, v2, pp 153-251.
343 See 495, above. See also, Tarikh 'Ulamd' al-Mustansariyya, Naji Ma'ruf, vl and 2 passim. Also, 'Ulamd'al- 
Nizdmiyydt, Naji Ma'ruf, pp21-40.
344 See II.3. Part Three.
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V.I Background To The Emergence Of The Main Schools Of Fiqh

The era of the Companions concluded at 107 AH / 725 AD. 345 Some of the first generation 
of Followers were active during the early * Abbasid period, whereas the era of the second
generation of Followers extended approximately from 163AH / 779AD346 to 231 AH / 
845AD,347 during what we might describe as the early era of 'Abbasid rule.

From the activities of this period emerged the leading Mujtahids348 and 'Ulama' in the 
subjects of Fiqh and Usul al-Fiqh, whose religious principles, one might say, were not 
compromised by the political developments of the day.

Progress in the development of the science of Usul al-Fiqh continued despite the political 
fortunes of the Umayyad and early 'Abbasid leaders. The fruit of this science (and other
sciences) resting on the fate and stemming from the efforts not of one or two men, with 
regard to the pursuance of Ijtihdd and research, but to a whole vibrant, intellectual 
movement that, when fully assessed, will provide us with a clear picture of the history of 
Usul al-Fiqh during the 'Abbasid period.

Several schools of thinking could be recognised during that period, some of them 
conservative and others more widely deviant from the hitherto prevailing wisdom. These 
schools can be broadly categorised under the following headings.

a) The Heretic schools These schools were considered to have deviated in their 
thinking from the true path of the Shan'ah, introduced unorthodox ideas into Islam, and 
often distorted the truth. They were said to have interpreted the Qur'an and Hadith as it 
suited their doctrines. We mention them briefly only in passing because their role in the

— 349history of Usul al-Fiqh was slight.

b) The Transient schools The leaders of these schools often attained the position of 
mujtahid and were qualified to issue fatwas on the issues which obtained during their

345 The last Companion to die in Mecca was Abu al-Tufayl 'Amir Ibn Wathilah in 107AH / 725AD. See, 
Mashdtiir 'Ulama' al-Amsdr, p64. Also, al-Isabah, v4, pi 13. Also, Siyar A'ldm al-Nubald', v4, p467.
346 Abu al-Hudhayl Husayn Ibn 'Abd al-Rahman al-Sulanii. A scholar. See, Mashdhlr Vlamd' al-Amsdr, pi79. 
See also, al-Jarh Wa al-Ta'dil, v3, p!93. Also, Tadhkirat al-Huffdz, vl, p!43. Also, Siyar A'ldm al-Nubald', v5, 
p422. Mizdn al-I'tiddl, vl, p551.
347 The last of the second generation of Followers was Mansur Ibn Zadhan, a scholar. Died in Wash, Iraq, 
231AH / 845AD. See, Mashdtiir 'Ulama' al-Amsdr, p279. See also, Siyar A'ldm al-Nubald', v5, p441. Also, 
Hiliyat al-Awliyd', v3, p57. Also, al-Tahdhlb, vlO, p306. Also, al-Thuqdt, p440.
348 The four celebrated Imams. See, 375,481, 520, 572, below.
349 Al-Farq Bayna al-Firaq, 'Abd al-Qahir al-Baghdadi. Al-Tanbih Wa al-Radd, Abu al-Hussein al-Mal.fi. Al-Milal 

Wa al-Nihal, al-Shihristam. Maqdldt al-lsldmiyyln, al-Ash'arl. Minhaj al-Sunnah, Ibn Taymiyya. Al-Fasal Ft al- 
Milal Wa al-Ahwd' Wa al-Nihal, Ibn Hazm.



41

time. They had their adherents but these tended to stray away with the passing of time, 
often switching to another school with an equally transitory existence. A good example 
(in Umayyad times) is the school of Hassan al-Basri. The schools active during the 
'Abbasid era include the following:

1) The school of 'Abd Allah Ibn Shubrumah.351
_ _ _ oco

2) The school of 'Abd al-Rahman al-Awza' 1, whose influence extended from Syria to 
north Africa and Andalus.

TCO

3) The school of al-Layth Ibn Sa'd, active in Egypt.
1C A

4) The school of Sufyan al-Thawn active in Iraq and north Africa.
5) The school of Sufyan Ibn 'Uyaynah in Mecca. 5

— — '^fi6) The school of Abu Thawr in Iraq.
1) The school of Ibn Rahawayh in Khorasan. 357

— — *^^fi8) The school of Dawud al-Zahiri in the Maghreb and Iraq. He was influenced by the

350 See 279, above.
351 Abu Shubrumah al-Dabbl. Born, 72AH / 691AD, a leading faqlh in Kufa. A second generation Follower, a 
contemporary of Abu Hanlfa. Died, 144AH / 761AD. See, Tabaqat al-Fuqaha', al-Shlrazl, p84. See also, Mizan 
al-I'tiddl, v2, p438. Also, al-Jarh Wa al-Ta'dil, v5, p82. Also, al-Tarikh al-Saghir, al-Bukhari, v2, pp77-78. 
Also, Tarikh al-Kabir, al-Bukhari, v3, pi 17. Also, Siyar A'ldm al-Nubala~' v6, pp347-349. Also, Tarikh al- 
Thuqdt, p259. Also, al-Tahdhlb, v5, p250. Also, al-Kamil Fi al-Tarikh, v5, p228. Also, Mashahlr 'Ulamd' al-
Amsdr, p265.
352 See 356, below.
353 Abu al-Harith al-Layth Ibn Sa'd Ibn 'Abd al-Rahman al-Fahml. Born, 94AH / 713AD. A leading scholar of 
Egypt. Died 175AH / 791 AD. See, al-Rahmah al-Ghaythiyya Fi al-Turjamah al-laythiyya, Ibn Hajar al-Askalam, 
passim. See also, Wafiydt al-A'ydn, vl, p438. Also, Tadhkirat al-Huffdz, vl, p207. Also, Mizan al-I'tiddl, v2, 
p361. Also, Hiliyat al-Awliyd', v7, p318. Also, Tarikh Baghdad, v!3, p3. Also, Tabaqat al-Fuqaha', al-SHirazi, 
p8. Also, al-A' lam, v5, p248.
354 Sufyan Ibn Said Ibn Masruq al-Thawri. Born 97AH / 716AD. Died 161 AH / 778AD. A Hadith and Fiqh 
specialist. See, Wafiydt al-A'ydn, vl, p210. Also, Tabaqat Ibn Sa'd, v6, p257. Also, Tarikh Baghdad, v9, p!51. 
Also, al-Jawdhir al-Mudiyya, vl, p250. Also, Ikhtilaf al-Fuqahd', al-Tabari, p!6.
355 Sufyan Ibn 'Uyaynah Ibn Maymun al-Hilafi, born 107AH / 725AD. A muhadith, interpreter of the Qur'an and 
faqlh. A second generation Follower. Died, 196AH / 812AD. See, Mashahlr 'Ulamd' al-Amsdr, p235. Also, 
Hiliyat al-Awliyd', v7, pp270-318. Also, Mizan al-I'tiddl, v2, p!70. Also, Kashf al-Zunun, p439. Also, Idah al- 
Maknun, 303. Also, al-Jarh Wa al-Ta'dil, vl, p32, p54; v4, p225. Also, Siyar A'ldm al-Nubald', v8, p454. 
Also, Tankh Baghdad, v9, p!74. Also, Sifat al-Safwa, v2, p!30. Also, Wafiydt al-A'ydn, v2, pp391-393.
356 Ibrahlm Ibn Khalid Ibn al-Yaman al-Kalbl al-Baghdadl, born 170AH / 786AD. A leading faqlh of his day and 
muhadith. A combination of the school of Hadith and the school of Opinion. Followed same doctrine as 
Hanafis. The influence of his school petered out during the 4th century Hijrah. Borrowed ideas from ShafiT. Died 
240AH / 854AD. See, Ikhtilaf al-Fuqahd', al-Tabari, p!6. Also, Tarikh Baghdad, v6, pp65-69. Also, Lisdn al- 
Mizdn, vl, p53. Also, Wafiydt al-A' ydn, vl, pp3-4. Also, Tadhkirat al-Huffdz, v2, p87. Also, Tabaqat al- 
Shdfi'iyya, Ibn Qadl Shahbah, vl, pp55-56. Also, Tabaqat al-Shdfi' iyya, al-SHirazi, p75. Also, Tabaqat al- 
Shdfi'iyya, al-Subkl, vl, pp227-231. Also, Tabaqat al-Shdfi' iyya, Ibn Hidayat, p5. Also, al-A'ldm, vl, p37. 
Also, Mu'jam al-Mu'allifm, vl, p24.
357 Ishaq Ibn Ibrahlm Ibn Mukhallad Ibn Ibrahlm al-Hanzafi al-Tamlmi A muhadith, Qur'an interpreter and a
faqlh. Died 238AH / 853AD. See, Tabaqat al-Fuqahd', al-Shlrazl, p94. Also, Kashf al-Zunun, p442, p!678,
1685. Also, Mizdn al-I'tiddl, vl, pp85-86. Also, Hiliyat al-Awliyd', v9, pp234-238. Also, Tabaqat al-

Handbilah, p68. Also, Tarikh Baghdad, v6, p345. Also, al-A'ldm, vl, p292. Also, Mu'jam al-Mu'allifm, vl,
p339.
358 Dawud Ibn 'Afi Ibn Khallaf al-Aspaharii, bom 201 AH / 816AD. Died, 270AH / 884AD. See, Tarikh Baghdad,

v8, p369. See also, Tadhkirat al-Huffdz, v2, pi36. Also, Lisdn al-Mizdn, v2, p422. Also. al-Jawdhir «/-
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Shafi'ite school. He refuted the use of Qiyas in the derivation of rules, as he did Ta' wll 

(interpretation) and ra'y. He accepted only the literal meaning of the Qur'an and the 
Hadith. Hence the appellation of his followers as the Zahiriyya.(Adherents of 
Phenomenalism). Their bible is Kitab al-Ihkam Fi Usul al-Ahkam359 by Ibn Hazm.360 The 
influence of this school spread to Andalusia.
9) The school of Tabafi in Iraq.361 Influence of this school lasted until the 5th century 

Hijrah.

These schools, which lacked organization and influence with the goverments of the day, 
proved transitory in effect through their inability to attract good students, who on the

•2^9

whole leaned towards the four established schools of law.

c) The Prevailing schools These number four and their adherents were to be found 
scattered throughout the Islamic world. They adhered to and followed the true path of the 
Sunnah, deriving (the principles of) Usul al-Fiqh from the Qur'an and the Sunnah of the 
Prophet. Then they derived Ijma' from the Qur'an and the Sunnah, from which they also 
derived Qiyas. These four schools are:

V.2 The Hanafite School Of Law

_ _ _ _ _ ^fAThis school was called after Abu Hariifa al-Nu'man Ibn Thabit al-Kabufi, who was

Mudiyya, v2, p419. Also, Tabaqat al-Shdfi'iyya, Ibn Qadl Shahbah, vl, pp77-78. Also, Tabaqat al-Shdfi'iyya, 

al-Subkf, v2, p42. Also, Tabaqat al-Fuqaha', al-Shlrazl, p76. Also, Mizan al-1'tidal, vl, p321. Also, Kashf al- 

Zunun, p!839. Also, Mu'jam al-Mu'allifin, vl, p700. Also, al-A'ldm, v2, p333.
359 Published in Cairo, 1348AH / 1926AD. 2nd Ed, Cairo, 1947; 3rd Ed, 1970. See, Dhakha ir al-Turath al- 

'Arabl, 'Abd al-Jabbar, vl, p94.
360 'Afi Ibn 'Ahmad Ibn Sa'ld Ibn Hazm al-Andalusf, born 384AH/ 994AD. A man of letters, a jurisprudent, a 
muhadith, a scholastic theologian, logician and philosopher. Died 456AH/ 1064AD. His published works in­ 
clude, 'al-Usul Wa al-Faru' ', 'al-Taqrib Li- Hadd al-Muntaq', 'Mullakhas Ibtdl a/-Qiyas Wa al-Ra'y Wa al-Istihsan 
Wa al-Taqfid Wa al-Ta' fil'. 'Risalat al-Jami' ' Fi Usul al-Isldm', 'al-Fusal Fi al-Milal Wa al-Ahwd' Wa al-Nihal'. 

'al-Ndsikh Wa al-Mansukh', 'Mardtib al-Jjmd', 'al-Nubadh Fi Usul al-Fiqh al-Zdhiri', 'Manzumit Ibn Hazm Fi 

Qawa'id al-Fiqh al-Zdhiri'. See, Dhakhd'ir al-Turdth al-'Arabi al-Isldmi, 'Abd a/-Jabbar, vl, pp94-98. Also, 
Mu'jam al-Matbu'dt al-'Arabiyya, Sirkls, vl, pp85-86. Also, Kashf al-Zunun, passim. A\so,lddh al-Makniin, al- 
Baghdadl, vl, p319, 356; v2, passim. Also, Lisdn al-Mizdn, v4, pp 198-202. Also, Nafh al-Tib, v6, pp202- 
222. Also, Mu'jam al-Mu'allifin, v2, pp393-394. Also, al-A'ldm, v4, pp254-255.
361 Abu Ja'far Muhammad Ibn Janr Ibn Yazld al-Tabafi. Born 224AH / 839AD. Travelled to Baghdad. Historian, 
interpreter of the Qur'an, muhadith, jurist and mujtahid. Died, 310AH / 923AD, Baghdad. See, Tarikh Baghdad, 

v2, pp!62-169. Also, al-Muntaium, Ibn al-Jawzl, v6, pp!70-172. Also, Kashf al-Zunun, passim. A\so,lddh al- 

Maknun, v2, p318, p352. Also, Hadiyat al-'Arifin, v2, pp26-27. Also, Lisdn al-Mizdn, v5, pplOO-103. Also, 
Tabaqat al-Qurrd', Ibn al-Jazri, v2, pp!06-108. Also, Tabaqat al-Mufassirin, al-Sayutl, pp30-31. Also, al-Wdfi 

Bi-al-Wafiydt, al-Sufadi, v2, pp284-287. Also, al-A' Idm, v6, p69. Also, Mu'jam al-Mu'allifin, v3, pp!90-191.
362 See, al- Madkhal li al- Fiqh al- Isldmi, Dr 'Abd Allah al-Dar'an pp!31-132.
363 There is a dispute about the origin of Abu Hanlfa. Tash Kubri Zada says he hails from either Babal or Kabul. 
Another source says that he hails from the Banu Shayban, an Arab tribe. Another source says that he hails from 
the Ansar, Medina. Another has u that he hails from a line of Persian kings. Another, that he hails from the 
Banu Taym, Kufa. See, Miftdh al-Sa'ddah, v2, pi80.
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born in Kufa 80 AH / 699 AD during the Umayyad caliphate and died in Baghdad 150 AH / 
767 AD during the 'Abbasid caliphate. Abu Hariifa was a pious man, not given to mate­ 

rialism or greed for positions of power, and above all was devoted to learning and peace. 
He rejected a number of positions offered by various caliphs.

He studied Usul al-Fiqh and Hadith under Hammad Ibn (Muslim) Abl Sulayman al- 
Ash'afi,364 the muffi of Kufa. 3 On the latter's death this office passed down to Abu 
Hamfa. Abu Hamfa absorbed the knowledge of 'Umar Ibn al-Khattab366 through the 
teachings of Hammad367 who himself studied under the renowned Ibrahim al-Nakh' I368 
who in turn studied under the Companion 'Umar Ibn al-Khattab.369 Likewise Abu Hariifa

1*7 ft T7 1
absorbed the knowledge of Islamic sciences from 'Afi, via the latter's student Nafi'

— — 1*70
as he studied the teaching of 'Abd Allah Ibn 'Abbas through the latter's student,

QTO __
'Ikrimah." " This process of learning necessitated for Abu Hariifa constant travel between 
Syria, Iraq and Arabia."

_ _

Historians recorded that Abu Hariifa excelled in the Qur'anic sciences and the 
Hadith,376 compiled a musnad,377 and mastered scholastic theology378 before embarking 
on a study of Fiqh and its principles.

The origins of the Hanafite school of law are rooted in the activities of Muhammad Ibn al-

364 Client of Abu Musa al-Ash'afi, one of the Followers. A leading faqih of his day. Muhadith. Died 120AH / 
737AD. See, Mashdhlr 'Ulamd' al-Amsdr, p!78. Also, Tarikh Asmd'al-Thiqdt, plOO. Also, al-Tankh al-Kabir, 

al-Bukhafi v2/l/p!8. Also, al-Jarh Wa al-Ta'dll, v3, p!46. Also, Siyar A'ldm al-Nubald', v5, p234. Also, 
Ma'rifat al-Thiqdt, vl, p320. Also, al-'Ibr, al-Dhahabl, vl, p!51.
365 See 196, above.
366 See, III.2 Jurisprudence During The Era Of'Umar Ibn al-Khattab, above.
367 See 364, above.
368 See 237, above.
369 See chapter III. 2. above.
370 See chapter III. 4. above.
371 Nafi' Ibn Malik Ibn Abl' Amr al-Asbahl, known as Abu Sahl. One of the Followers. Faqih and muhadith. 
Died, Medina, 119AH / 737AD. See, Mashdhlr ' Ulamd' al-Amsar, p!29. Also, Tarikh Asmd' al-Thiqdt, p323. 
Also, Siyar A' Idm al-Nubald', v5, p95. Also, Ma' rifat al-Thiqdt, v2, p310. Also, al-Tahdhlb, vlO, p411. Also,
Al-A' Idm, v8, p5.
372 See 88, above.
373 See 264, above.
374 See, Miftdh al-Sa' ddah, v2, ppl89-193.
375 He was contemporary with four leading Companions, namely Anas Ibn Malik, died 93AH, 'Abd Allah Ibn 
Awfa Ibn 'Alqamah Ibn Qays Ibn Khalid, died 87AH, Sahl Ibn Sa'd al-Sa'idi, died 91 AH, Abu al-Tufayl 'Amir Ibn 
Wathilah, died 107AH. See, Miftdh al-Sa'ddah, v2, pp!75-178.
376 See, Miftdh al-Sa'ddah, v2, pi92.
377 Published in Lucknow, India 1316AH / 1898AD. 2nd ed, Lahore, 1889AD. 3rd ed, Cairo, 1327AH / 
1909AD. 4th ed, Hyderbad, 1332AH/ 1913AD. 5th ed, Aleppo, 1962AD. Commentaries on the Musnad by 'Afi 
al-Qari al-Hurawl, pub in Lahore, 1312AH / 1894AD. Commentary by Muhammad Ibn Hassan al-Lecknawl, pub 
India, 1309-1312AH / 1891-1894AD.
378 See, al-Fiqh al-Akbar, pub India, Lucknow, 1260AH / 1844AD. 2nd ed New Delhi, 1289AH / 1872AD. 3rd 
pub Cairo, 1905AD. 4th ed Vienna, German trans, 1915. 6th ed, Hamat, Syria, 1972. 7th ed, Beruit, 1976. See 
also, al-'Alim Wa Mut'alim, pub Cairo, 1368AH / 1949. 2nd ed, Hyderabad, 1349AH / 1930. 3rd Aleppo, 1972. 
Also, Wafiyyat Abu Hamfa, pub Hydrabad, undated. 2nd ed, Alexandria, 1892.
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Hanifiyya379 who founded a circle for the study of Usul al-Fiqh in Madina. A neutral, he 
refused to participate in the internecine Muslim strife.

380It is claimed by the Mu'tazilah that the two sons of Muhammad Ibn al-Hanifiyya, Abu
_ o o i

Hashim and al-Hasan, the former in particular, created the doctrine of secession 
(I'tizal) later reputedly adopted by Wasil Ibn 'Ata'. 383 In turn the ShTah claimed that 
Muhammad Ibn al-Hanifiyya384 founded the Kaysaniyya385 and the Mukhtariyya.386 
Furthermore it is said, by the Mu'tazilah again, that al-Hasan387 founded the Murj'ites388 
and that his favourite student was a certain Ghaylan al-Dimashqi. 389 Finally, the 
Jahmiyya, 390 another sect that deviated from the Sunnah, claimed that Ma'bad al-

— *
Juhanr a Qadarite, (as opposed to being a Murji'ite) was a pupil of Muhammad

379 Muhammad Ibn ' Afi Ibn Abl Talib. Born in Medina, 21 AH / 642AD.His mother, Khawla, was the daughter 
of Ja' far al-Hanafi. A renowned scholar. The Kaysaniyya, a Shi' ite sect, believe he never died. Some Shi' ites 
believe him to be the Mahdi. Died, 81AH / 700AD, and buried in Medina. See, Mashdhlr ' Ulamd' al-Amsdr, 
pi03. See also, Tarlkh al-Thuqat, p410. Also, Ma' rifat al-Thuqat, al-' Ujfi, v2, p249. Also, Sifat al-Safwa, v2, 
p42. Also, Wafiyat al-A' yan, vl, p449. Also, Hiliyat al-Awliya', v3, p!74. Also, Tabaqat Ibn Sa' d, v5, p66. 
Siyar A' Idm al-Nubald', v4, ppl 10-129. Also, Nasab Quraysh, p41
380 See, al-Munya, Ibn al-Murtada pi 1. see also, Furaq al-Mu'tazilah, 'Abd al-Jabbar, pi 1. Also, Nash'at al-Fikr 
al-Falsafi Fl al-Isldm, al-Nashar, vl, p230.
381 'Abd Allah Ibn Muhammad Ibn 'Afi Ibn Abl Talib. Died, 98AH/ 716AD. See, Siyar A'ldm al-Nubald', v4, 
ppl29-130. See also, Tabaqat Ibn Sa'd, v5, p327. Also, al-Jarh Wa al-Ta'dll, v2, section 2, pi55. Also, 
Tahdhib al-Kamdl, p838. Also, Tahdhib al-Tahdhib, v6, pi6. Also, Muwatta' Mdlik, v2, p542.
382 Al-Hasan Ibn Muhammad Ibn 'Afi Ibn Abl Talib. Scholar from the Ahl al-Bayt in Fiqh and Hadith. Accepted 
by the Ahl al-Sunnah. Died, 100AH / 71 SAD. See, Siyar A'ldm al-Nubald', v4, ppl30-131. See also, Tabaqat Ibn 
Sa'd, v5, p328. Also, Tabaqat al-Fuqahd', al-SHirazl, p63. Also, al-Jarh Wa al-Ta'dll, vl, section 2, p35. Also, 
Tahdhib al-Tahdhib, v2, p320. Also, al-'lbr, al-Dhahabi, vl, p!22. Also, al-Ma'drif, Ibn Qutayba, p!26.
383 Born 80AH / 699AD. Died, 131 AH / 748AD.. Became a theologian, poet and advocated unorthodox ideas. 
He founded the heretic group al-Wasiliyya. See, Hadiyat al-'Arifin, v2, p499. Also, Mu'jam al-Udabd', v!9, 
pp243-247. Also, Mizdn al-l'tiddl, v3, p267. Also, Lisdn al-Mizdn, v6, pp214-215. Also, Mu'jam al-
Mu'allifm, v4, p69.
384 See 379, above.
385 A group of Rawafid who considered the caliphates of Abu Bakr, 'Umar and 'Uthman null and void, but not 
that of 'Afi. Consists of 11 factions, all of whom disagree with each other as to the true sucessor to 'Afi. See, 
Maqdldt al-Isldmiyyln, ppl8-23.
386 They believe that al-Mukhtar Ibn Abi 'Ubayd is a prophet, and believe in incarnation and the transmigration 
of souls. See, al-Farq Bayna al-Furaq, p38. See also, al-Milal Wa Nihal, vl, pp!47-150. Also, al-Tanblh Wa al-
Radd, al-Malti, pp34-35.
387 See 382, above.
388 See, Fajr al-Isldm, Ahmad Arriin, pp279-282. Also, Nash' at al-Fikr al-Falsafi Fl al-Isldm, al-Nashar, vl, 
pp230-231.
389 Ghaylan Ibn Muslim al-Dimashqf. Executed in Damascus, after 105AH / 723AD.
See, Maqdldt al-Isldmiyyln, al-Ash'afi, pp!36-137. See also, al-Milal Wa al-Nihal, vl, p227. Also, Lisdn al- 
Mizdn, v4, p424. Also, al-A'ldm, v5, p!24.
390 Founded by Jahm Ibn Safwan al-Samarkandi. Executed 128AH / 745AD. Did not believe in Paradise and Hell. 
See, Maqdldt al-lsldmiyyin, al-Ash'ari, pp279-280. Also, al-Farq Bayn al-Furaq, ppl99-200. Also, al-Fasl Fl 
Milal Wa al-Nihal, v4, pp204-205. Also, Talbls IbHs, Ibn al-Jawzl, p88. Also, Mizdn al-l'tiddl, vl, p!97 
Also, Lisdn al-Mizdn, v2, pi42. Also, al-A'ldm, v2, p!41.
391 Ma'bad Ibn 'Abd Allah Ibn 'Ulaym al-Juharii al-Basrf. First Qadarite in Basrah.
Executed 80AH / 699AD. See, Mizdn al-l'tiddl, v3, p!83. See also, Tahdhib al-Tahdhlb. vlO, p225. Also, al- 

A 'him, v7, p264.
392 A theological school of early Islam asserting man's free will. See, al-Ta'rlfdt. p!74. See also, Maqdldi al-
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Ibn al-Hanafiyya.394

I am of the opinion, however, that Muhammad Ibn al-Hanafiyya395 and his two sons396 
were not heretics, as has been suggested, but upright, orthodox muslims who never, in 
their thinking, deviated from the path of the Sunnah, and that such claims, as described 
above, were propaganda in the hands of the Mu'tazilah397 and the ShTah. 398

The school of law established by Muhammad Ibn al-Hanafiyya399 was to faithfully adhere 
to four sources of Usul al-Fiqh, the Qur'an, the Sunnah, Ijma' and Qiyas,400 where the 
implementation of the sacred law of Islam was concerned.

Abu Hariifa401 used the basis created by Muhammad Ibn al-Hanafiyya402 as a springboard 
for the establishment of his own school of law, the Hanafites, in which opinion (Ra' y) 

formed a basic part of their doctrine.

Namely that reason (' aql) in Islam functions alongside the Qur'an and the Hadith in the 
derivation of Shan'ah rules, but with the Nass taking precedence.403 Or, to be more 
precise, they agreed on the necessity of having recourse to reason whenever a matter oc­ 
curs for which there is no specific ruling in the source texts.

V.2.1 Development Of Usul al-Fiqh Under The Hanafites

Abu Hariifa,404 who founded the first school of scholastic theology in the Sunrii mould in 
Iraq,405 described scholastic theology in his book, 'Al-Fiqh al-Akbar1 . 406 On Abu 
Harilfa's death the development of the school was continued by Abu al-Hassan al- 
Ash'afi407 and Abu Mansur al-Matundi.408

Isldmiyym, al-Ash'ari, pi26., p430, p477, 549. Also, Nash'at al-Fikr al-Isldmi, al-Nashar, vl, pp231-233.
393 See 388, above.
394 See 379, above.
395 Ibid.
396 See 381 and 382, above.
397 See 380, above.
398 See 227 and 228, above.
399 See 379, above.
400 'Afi Ibn Abf Talib, an advocate of Qiyas, who made an analogy between drunkeness and slander, thus 
forbidding both.
401 See 363, above.
402 See 379, above. Also, Nash'at al-Fikr al-Falsafi, al-Nashar, vl, p234.
403 See, Baydn Muwdfaqat Sahlh al-Manqul Li-Sarih al-Ma'qiil, Ibn Taymiyya, pub Cairo, 1370AH / 1950, 
passim.
404 See 336, above.
405 See Nash'at al-Fikr al-Falsafi Fl al-lsldm, al-Nashar, vl, p234.
406 See 378, above.
407 Abu al-Hassan 'Afi Ibn IsrnzTil al-Ash' an al-Basri. Bom 270AH / 883AD. Opposed the Mu' tazilah, ShTah, 
the Khawarij and other heretic groups. Died 330AH / 947AD. His published works include, 'al-Ibdnah 'An Usul 
al-Diyydnah', 'Risdlah Fl Istihsdn al-Khawd Fl 'Urn al-Kaldm', 'al-Luma' Fl al-Radd 'Aid Ahl al-Zaygh Wa al- 
Bid ', 'Maqdldt al-lsldmi\\ln' Sec. Maqdldt al-Isldmivyln. See also, Tarikh Baghdad, vll, pp346-347. See also,
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In 'Al-Fiqh al-Akbar'409 Abu Hariifa, by way of explanation of the nature of Islamic 
theology, refuted the unorthodox ideas of the heretical sects. He was the first mutakallim 
(theologian) to emerge from the Ahl al-Sunnah, and the first to discuss the Muslim 
faith410 within a philosophical context.

In 'Al-Fiqh al-Akbar1 Abu Hariifa remarked that faith is knowledge and confirmation of 
Allah, His holy books, His messengers and their sayings and acts without reservation, a 
faith which neither exceeds its remit or falls short of it.411 The author makes clear in his 
work the differences between the true faith of the Ahl al-Sunnah and that of the 
Mu'tazilah, the ShTah and the Khawarij.412

We can find other ideas on scholastic theology expressed by Abu Hariifa in 'al-'Alim Wa 
al-Mut'alim' Elsewhere he provided us with his Sunrii orthodox credentials by once 
again attacking the heretic sects, accusing Jahm Ibn Safwan414 of denying the character­ 
istics (sifat) of Allah and Muqatil Ibn Sulayman415 of the blatant anthropomorphization of 
Allah. He also disassociated himself from the Murji'ites416 in a letter of counsel417 to 
'Uthman al-Bitfi.418

It is worth noting here that Abu Hariifa mastered the science of scholastic theology before 
that of Usul al-Fiqh, the latter deriving not only from Arabic linguistics and the Shan'ah

Kashf al-Zunun, p208, 440, 838. Also, Idah al-Maknun, vl, passim. Also, Hadiyat al-'Arifin, v, pp676-678. 
Also, Tabaqdt al-Shdfi'iyya, Ibn Qadi Shahbah, vl, ppl!3-114. Also, Tabaqdt al-Shdfi'iyya, al-Subki, v2, 
p245. Also, al-Jawdhir al-Mudiyya, vl, p353. Miftdh al-Sa'ddah, vl, p229, p390; v2, passim.
408 Muhammad Ibn Muhammad Ibn Mahmud al-Matufidi. A Sunrii apologist who fought the heretic groups. Died 
333AH / 944AD. His published works include, 'Ta'wildt Ahl al-Sunnah', 'al-Tawhid', 'Shark al-Fiqh al-Akbar'. 

See, Dhakhd'ir al-Turdth al-'Arabl al-Isldnil, v2, p802. See also, Kashf al-Zunun, passim. Also, Hadiyat al- 

'Arifin, v2, pp36-37. Also, al-Jawdhir al-Mudiyya, v2, pp!30-136. Also, Tdjj al-Tardjum, pp43-44. Also,
Miftdh al-Sa'ddah, v2, p86, 133, 256, 530. Also, Mu'jam al-Mu'allifm, v3, p692.
409 See 378, above.
410 See, Nash'at al-Fikr al-Falsafi Fl al-Isldm, al-Nashar, vl, p242.
411 See, al-Farq Bayna al-Furaq, al-Baghdadi, p!23.
412 See 168, above.
413 See 378, above.
414 See 390, above.
415 Muqatil Ibn Sulayman Ibn Bashlr al-Azadi (the client). Died 150AH / 767AD. Noted for his study of 'Ilm al- 
Kalam directed against the Ahl al-Sunnah. See, Maqdldt al-Isldmiyyln, pp!52-153. See, Mizdn al-I'tiddl, v2, 
pp499-500. See also, Tahdhib al-Tahdhlb, vlO, pp279-285. Also, Kashf al-Zunun, p459, 1469, 2001. Also, 
Miftdh al-Sa'ddah, v2, pp58-59, 354-377; v3, p!38. Also, al-Jarh wa al-Ta'dilv4/\, p354.
416 See 388, above.
417 See, Wasiyyat Abu Hamfa, passim, pub Hyderabad. 2nd Egypt, 1892. 3rd ed, Cairo, 1368AH., Edited by 
Sheikh al-Islam Muhammad Zahid al-Kawthafi.
418 The most outstanding faqih of Basrah during his day. Hails from Kufa. Collected Hadlth from Anas Ibn 
Malik, al-Sha'bl and Shu'bah. A muhadith of the first degree. From the Ahl al-Ra'y. See, Siyar A'ldm al-Nubald\ 

v6, pp!48-149. Also, Mizdn al-I'tiddl, v3, pp456-457. Also, Tarikh Asmd' al-Thiqdt, p203. Also, Tabaqdt Ibn 

Sa'd, v7, p21. Also, Al-Jarh Wa al-Ta' dll, v6, p!45. Also, Tahdhib al-Tahdhlb, vl, pp!53-154. Also. Tnhdhib 

al-Kamdl, p925.
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419rules but also from scholastic theology itself.

The system of Abu Hariifa in the study of Usul al-Fiqh followed the orthodox Sunrii path 
by first inferring a legal rule from the Qur'an and then the Sunnah. If that failed, he 
resorted to the Ijma' of the Companions. If he couldnot infer a legal rule from that, he 
chose the proponderant opinion amongst the Companions. Afterwards he resorted to 
Qiyas, then Maslahah, then Sadd al-Dhara'i' (blocking the means to evil).

At other times Abu Hariifa would infer a legal rule from Qiyas but if that failed he resorted 
to Istihsdn (application of discretion in a legal decision), which was often challenged by 
his followers who produced Qiyas of their own on the same issue. To this Abu Hariifa 
would reply by invoking Istihsan, in which he was unrivalled, so as to conclude the issue
• u- f 420in his favour.

One important development in Abu Hariifa's treatment of the Usul al-Fiqh was his ten­ 
dency to posit hypothetical issues or problems (some 300, 000 it is said, 38,000 of which 
concerns the matter of acts of devotion, the remainder with everyday transactions)4 and 
forsee legal solutions before these issues actually materialized to the detriment or the

499puzzlement of the Muslim. This practice was undertaken by all the Hanafite mujtahids. 
Abu Hariifa was adverse to devising and employing a legal stratagem to release a

/t T5

petitioner from the dilemma of a rashly undertaken oath.

Thus we have a clear picture of the establishment of the Hanafite school of Law and an 
insight into the motives of Abu Hariifa for doing so. Namely, that he might render simple 
the life of the Muslim with regard to the performance of both religious and worldly acts 
of devotion, protect the weak and the poor and correct the possible deviations of the 
strong and the rich, and finally respect the freedom of mankind within the context of the 
Islamic State administered by the Caliph.

V.2.H The Development Of The Hanafite School Of Law

The development of the Hanafite school of law continued after the death of it's founder 
Abu Hariifa (D150AH / 769AD) under the guidance of the school's adherents who used, 
for their studies, the basis laid down by Abu Hariifa, and which were undertaken accord­ 
ing to the methodology adopted by the Fuqaha', as opposed to that adopted by the 
Mutakallirriin.424 This basis is well adumbrated in Abu Hariifa's work, 'Kitab al-Ra'y'.425

419 Al-Ihkam, Amidi, vl, p9.
420 See, Manaqib Abu Hanlfa, al-Muwaffaq al-Makkl, vl, p82.
421 Miftah al-Sa' ddah, v2, pi81.
422 Al-Khayrat al-Hisan, Ibn Hajar al-Haytharril, p52.
423 See, I'lam al-Muwaqi'ln, Ibn Qayyim al-Jawziyya, v4, pp2-42.
424 See chapter v.4 part one below.
425 See, Usul al-Sirakhsl, vl, p3.
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The students who pursued Abu Hariifa's objectives pertaining to the study of Usul al-
A*)£

Fiqh, include Abu Yusef Ya'qub Ibn Ibrahlm al-Ansafi and Muhammad Ibn al-Hasan
al-Shaybanl.427

428These were followed by Abu Mansur al-Matiridi who composed a work on Usul al- 
Fiqh entitled, 'Ma'akhidh al-Shara'i c , Abu al-Hasan 'Ubayd Allah Ibn Huseyn al- 
Karkhl429 who composed a work entitled, 'Usul',430 Al-KarkhTs pupil, Abu Bakr Ahmad 
Ibn 'Afi al-Jassas,431 who also composed a work entitled. "Usul 1 ,432 Abu Zayd al- 
Dabusl,433 with his two works entitled, Taqwim al-Adillah'434 , Ta'sis al-Nazr'435 and 
last but not least al-Bazdawl436 with his definitive work,'Usul.'437 Al-Sirkhasl438 also

426 Ya'qub Ibn Ibrahlm Ibn Hablb al-Ansafi. Born 113AH / 731 AD. A pupil of Abu Hariifa, became mujtahid and 
muhadith and hafiz, faqlh and jurist, mufassar. Became a judge in Baghdad to three 'Abbasid caliphs, al-Mahdl, 
al-Hacfi and Harun al-Rashld. Became a chief judge. Died 182AH / 798AD. His published works include, 'Kitdb 
al-Khardj', 'al-Athdr', 'al-Radd'Ala Siyar al-Awzd'T, 'Ikhtildf Abu Hanlfa Wa Ibn Abu Layla', 'Abwdb Mukhtdra'. 
See, Dhakhd'ir al-Turdth al-'Arabl al-Isldml, Abd al-Jabbar, vl, p319. See also, al-Jawdhir al-Mudiyya, v2, 
p220. Also, Tarikh Baghdad, v!4, pp42-262. Also, Kashf al-Zunun, passim. Also, Hadiyat al-'Arifm, v2, p536. 
Also, al-Fawd'id al-Bahiyya, p225. Also, Tdjj al-Tardjum, p60. Also, Mu'jam al-Mu'allifin, v4, pp!22-123.
427 Muhammad Ibn al-Hasan Ibn Firqad al-Shaybarii. Born 131 AH / 748AD, a pupil of Abu Hariifa. Excelled in 
Fiqh, Hadith and Jurisprudence. Appointed judge by Harun al-Rashld in al-Raqqah, Syria. Died 189AH / 804AD. 
See, Bulugh al-Amdnl, Muhammad Zahid al-Kawthan, passim. See also, Tarikh Baghdad, v2, pp!72-182. Also, 
Kashf al-Zunun, passim. Also, Iddh al-Maknun, vl, pi 15. Also, Hadiyat al-'Artfin, v2, p8. Also, al-Fawd'id al- 
Bahiyya, p!63. Also, Tabaqdt al-Fuqahd', al-Shlrazl, pi 14. Also, Jawdhir al-Mudiyya, v2, pp42-44. Also, Tdjj
al-Tardjum, p40. Also, Lisdn al-Mizan, v5, pi21.
428 See 408, above.
429 Abu al-Hasan 'Ubayd Allah Ibn al-Huseyn al-Karkhl. Born 260AH / 874AD. Hanafite sheikh there. Died 
340AH / 952AD. His published works include, 'Usul al-KarkKi'. See, al-Imam al-Jassas, Dr al-Nashrrii, pp73-74. 
See also, al-Fath al-Mubln, vl, pp!86-187. Also, Kashf al-Zunun, 563, 570. Hadiyat al-'Arifm, vl, p646. 
Also, Iddh al-Maknun, vl, p354. Also, al-Fawd'id al-Bahiyya, pp 108-109. Also, Tabaqdt al-Fuqahd', al-Shlrazl, 
pi42. Also, Tdjj al-Tardjum, p29. Also, Lisdn al-Mizdn, v4, pp98-99.
430 Published in Cairo, in conjunction with Ta'sis al-Nazr, by al-Dabusl.
431 Abu Bakr al-Razi, known as Jassas. Became leader of the Hanafites in Baghdad there after the death of his 
sheikh Abu al-Hassan al-Kharkhl, 340AH / 951 AD. Died 370AH / 980AD. His published works include, 'Ahkdm 
al-Qur'dn', 'Adab al-Qddi', 'al-Fusul Fi al-Usul'. See, Dhakhd'ir al-Turdth al-'Arabl al-Isldml, 'Abd al-Jabbar, vl, 
pp451-452. Also, al-Fawd'id al-Bahiyya, pp27-28. Also, al-Jawdhir al-Mudiyya, vl, pp84-85. Also, Tdjj al- 
Tardjum, p4. Also, Tadhkirat al-Huffdi, al-Dhahabi, v3, pp!59-160. Also, Siyar A'ldm al-Nubald', v!6, pp340- 
341. Also, Kashf al-Zunun, passim.
432 Edited by Sa'ld Allah. See, Dhakhd'ir al-Turdth al-'Arabl al-Isldml, vl, p452. Edited by 'Agll Jasim al- 
Nashrrii. See, Al-Imdm Ahmad Ibn 'AR al-Rdzi al-Jassds, by Dr 'Agll al-Nashrrii, passim.
433 'Abd Allah Ibn 'Umar Ibn 'Isa al-Dabusl al-Bukhan. Born, 367AH / 978AD Hanafite scholar, became judge 
in Bukhara, where he died, 430AH / 1039AD. His published works include, 'al-Amad al-Aqsd,', 'Ta'sis al-Nazr', 
and 'Taqwim al-Adillah'. See, Kashf al-Zunun, passim. See also, al-Fawd'id al-Bahiyya, pi 09. Also, al-Jawdhir 
al-Mudiyya, vl, p339. Also, Tdjj al-Tardjum, pp26-27.; p63-64. Also, al-Lubbdb, Ibn al-Athlr, vl, p410. Also, 
al-Ansdb, al-Sam'arii, v2, pp454-456. Also, Mu'jam al-Mu'allifin, v2, p266.
434 The manuscript in the Fayz Allah Effendi collection in Millet library, Instanbul, ref no 570. Mansur Ibn 
Muhammad Al-Sim'ani (d489AH / 1096AD) composed Qawdti' al-Adillah which is a commentary on Taqwim al- 
Adillah. The manuscript copy in the same library, ref no 627.
435 First published in Cairo in conjunction with Usul al-KharkKi. 2nd ed by Zakariyya 'Afi Yusuf, pub in Cairo, 
1972. 3rd ed by Dar Ibn Zaydun, Beruit and Maktabat al-Kuliyyat al-Azhariyya, Cairo. 
4V, See II. 1 Al-Bazdawl, Part Three.
437 Ibid.
438 Shams al-A'immah Abu Bakr Muhammad Ibn Ahmad Ibn Sahl al-Sirakhsl. A renowned Hanafite scholar.
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composed a work entitled, "Usul". The last two named works440 in effect became the 
standard Hanafite text books for the students of Usul al-Fiqh.

The method employed by the Hanafite scholars (or the Fuqaha') in the field of Usul al- 
Fiqh was described as deriving the principles of Usul al-Fiqh from applied Fiqh (far') - 441 
In other words, the basis for Hanafite studies of Usul al-Fiqh was derived from the 
details of previously settled legal issues, and not the other way round. In short, the 
majority of the Usul were derived from the differing legal pronouncements of the Imams. 
The Mutakallimln, in contrast, derived Fiqh from the principles of Usul al-Fiqh.442 
The Hanafi writers invariably began their compositions with a definition of Usul al-Fiqh 
and then moved on to discuss the Adillah (indicators) as instruments of reasoning. Within 
this context the Hanafis discussed Ta' arud (conflicting indicators), Tarjih (the weighing
of conflicting indicators) and linguistic issues. They concluded their work with a 
discussion of the Shafi'ah categorizations of an act and its associated issues.443 The
reason for their emphasis on the Adillah, as the central component of the discussion, 
resulted from the fact that the Hanafis, unlike the Mu'tazilis, as we have noted above,444 
based their study of the Usul on the Furu'. This method was reflected in that most 
prominent of Hanafite works, the Usul of al-Jassas.

In his Usul Al-Jassas446 would raise an issue and then discuss it in concert with other 
Hanafite Fuqaha', countering objections and confirming his argument or principle by re­ 
course to the Furu '.

He divided his work into two sections, one which dealt with the derivation of legal rules, 
beginning with a discussion of the general ('Amm), the particular, the ambiguous 
(Mujmil) and the meaning of particles, and concluded with a discussion of the pro­ 
hibitive.

In the second section he covered the evidence of rules (Adillah al-Ahkam) beginning with 
the abrogator and the abrogated. Then he studied confirmation of Qiyas and Ijtihad and 
those Usul which are subject to the process of Qiyas. He then dealt with Shabah

Died between 483AH and 500AH / 1090AD and 1106AD. His published works include, 'al-Mabsut', 'Usul al- 
SirakhsT, 'Shark al-Siyar al-Kablr', and 'al-Nukat'. See, Dhakhd'ir al-Turath al-'Arabi al-Islaml, vl, pp569-370. 
See also, al-A'lam, v5, p315. Also, Kashf al-Zunun, passim. Also, Hadiyat al-'Arifin, v2, p76. Also, al-Fawa'id 
al-Bahiyya, pp!58-159. Also, Tajj al-Tarajum, pp38-39. Also, al-Jawahir al-Mudiyya, v2, pp28-29.
439 Edited by Abu al-Wata' al-Afgharii, pub Cairo, 1372AH / 1953AD.
440 See 436 and 439, above.
441 See, Usul al-Fiqh, al-Khudari, p6.
442 See 424, above.
443 See, Usul al-Sirakhsl, vl and 2, passim. See also, Usul al-Bazdawl, passim.
444 See, Usul al-Fiqh, al-Khudari, p6.
445 See 432, above.
446 See 431, above.
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(resemblance) and discussed the Hanafite faqih al-'Anbafi in the final part of his book.447

V.2.iii The Methodology Of The Hanafis (From The Fuqaha')

The Hanafis claim that Abu Hariifa founded his school of Fiqh on the principles and 
bases approved by those Companions and Followers who founded the School of Opinion 
(ra' y) in Kufa.449 The latter was to become a centre of excellence for the study of Fiqh, 
Hadith, the Qur'anic sciences and linguistics.450

Abu Hariifa was not an opinionated man but was content to fully consult his colleagues 
about the issues of Usul al-Fiqh and Fiqh. Abu Hariifa would raise issues, one by one, 
and listen to what his colleagues had to say on the matter and then express his own 
opinion, and then a debate would occur until a conclusion on the matter was reached.

This opinion was invariably scrutinised by Abu Yusuf45 'before it was entered into cat­ 
egory of Hanafite Usul, a gradual process which led to the formulation of the canon of 
the Hanafite Usul al-Fiqh.452

According to the Hanfites it was Abu Hariifa who first explained the methods of deriving 
new rules, in his work 'Kitab al-Ra'y',453 followed in this task by two colleagues Abu 
Yusuf454 and Muhammad Ibn al-Hassan.455 They were succeeded in this task by al- 
Karkhl,456 and then by al-Karkhl's pupil, al-Jassas.457

And so the Hanafite compositions on Usul al-Fiqh followed one after the other until we 
reach the two major works of Abu Zayd Dabusl458 respectively entitled, Ta'sls al- 
Nazr'459 and Taqwim al-Adillah 1 . 4 ° These two works represent the consummation of 
this type of composition. Al-DabusTs forte was his commmentary on Qiyas which he 
covered extensively in terms of its subject matter, its conditions and principles.461

Al-Dabusl was succeeded by al-Sirakhsl462 who composed a number of works on Usul

447 See 384, above.
448 See 374, above.
449 See, Fiqh AM al-'lraq Wa Hadlthahum, al-Kawthan, pp36-50.
4.M) Ibid, p52.
451 See 426, above.
452 See, Fiqh AM al-'lraq Wa Hadlthahum, al-Kawthan, p56.
453 See, Usul al-Sirakhsl, vl, p3.
454 See 426, above.
455 See 427, above.
45f. See 429, above.
4s? See 431, above.
45* See 433, above.
45y See 435, above.
4«> See 434, above.
461 See, Muqaddimah Ibn Khaldun, p455..
462 Sec 438, above.
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al-Fiqh entitled 'Usul al-Sirakhsi'.463 In turn al-Bazdawl464 composed his work 'Usul al- 
Bazdawl'465 in which he offered a comprehensive review of the science of Usul al-Fiqh. 
This was widely commented on by the 'Ulama'.

Thereafter the Hanafite compositions on the subject of Usul al-Fiqh followed a pre­ 
dictable pattern. Works were introduced with a definition of the Usul, then an explanation 
of the Adillah, followed by discussion of Ta' drud and Tarjih, concluding with comment 
on the Shan'ah rules.

V.2.iv The Method Of Al-Bazdawi

Such, then, was the Hanafite system employed in the study of Usul al-Fiqh, a system 
which was perfected in al-BazdawTs 'Usul 1 .466 Bazdawl began his work with an intro­ 
duction to the religious sciences467 and then moved onto a discussion of the three prin­ 
ciples, the Qur'an, the Sunnah and Ijma' 468 Here he first acquaints us with the Qur'an,469 
then confirms it as the main source of the Shari'ah.470 Finally he discussed the linguistic 
issues pertaining to both the Qur'an and the Sunnah.

This was followed by a definition of the Sunnah, the supererogatory (Nafal), Divine 
command, duty, and Hadith from the point of its division, its sanad (chain of authorities) 
and matn (text). 71 A discussion of Istihsdn (application of discretion in a legal 
decision), contradicting principles (Ta'arud) and invalidation and amendment (Jarh Wa 

al-Ta'dil) of the character of the rdwi, completed this section.472

Al-Bazdawl continued his survey of Usul al-Fiqh with a discussion of Ijma', Istishdb 

al-Hdl (presumption of continuity),474 and Qiyas and Istihsdn together.475 This was 
followed by a comment on Ijtihdd, its divisions and its conditions,476 as well as a cov­ 
erage of the differences (and the conditions which obtain thereby) between reason (sabab) 
and cause ('illah) 477 with regard to their function within the context of Usul al-Fiqh.

Penultimately al-Bazdawl discussed the role of the rational (' aql) and its connection with

463 See 439, above.
464 See, chapt II.2. part 3, below.
465 See 436, above.
466 See 436, above.
467 See, Kashf al-Asrar, Shark Usul al-Bazdawi, vl, p!8.
468 Ibid, vl, p!9.
469 Ibid, vl, p21.
470 Ibid, vl, pp21-30.
471 Ibid, v2, pp360-404.
472 Ibid, v3, pp98-109.
473 Ibid, v3, pp226-265.
474 Ibid, v3, p377.
475 Ibid, v4, pp2-13.
476 Ibid, v4, pp 14-31.
477 Ibid, v4, pp52-78.
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explained ine iwo i
479

capacity (ahliyya) of the muslim,478 explained the two types of rules (Ahkam) related to 
the worldly (Dunyawi) and the Hereafter (Ukhwarl), and finally touched upon the 
subject of Fault (Khat' ) and Compulsion (Ikrah) and its types.

The Hanafite scholars continued writing on the subject of Usul al-Fiqh beyond the end of 
the 7th century, into the 8th and up to the present day, in the form of books, com­ 
mentaries, summaries, glossaries and notes. Unfortunately a part of these works are lost 
to the present day scholar, but other parts can be located through other works on Usul al- 
Fiqh, many still in manuscript form, scattered in libraries thorought the world. A great 
many works, though, were published and made available to the student, some edited,

., . 480others not.

V.3 The Malikite School Of Law

The foundation of this school was attributed to Malik Ibn Anas Ibn Malik Ibn 'Amir al- 
AsbaHi, born in 93AH / 712AD in Madina. His life spanned the end of the Umayyad 
caliphate of Wafid Ibn 'Abd al-Malik Ibn Marwan482 until the 'Abbasid caliphate of Harun 
al-Rashld483 in!79AH / 795AD.

Malik studied under al-Zuhri,484 Rabi'ah al-Ra'yi,485 'Abd al-Rahman Ibn Hurmuz Ibn

478 Ibid, v4, pp229-313.
479 Ibid. v4, pp313-401.
480 See, al-Fath al-Mubin, v2, pp96-211; v3, passim.
4«i See, Tadhkirat al-Huffdi, vl, pp!93-198. See also, Hiliyat al-'Ulamd', v6, pp316-355. Also, al-Dibdj al-

Mudhdhahab, Ibn Furhun, ppll-29. Also, Tabaqdt al-Fuqahd', pp42-43. Also, Kashf al-Zunun, p!907. Also,
Siyar A'ldm al-Nubald', v8, pp48. Also, Mu'jam al-Mu'allifin, v3, p9.
4X2 Born, 48AH / 668AD, raisded in Damascus. Became caliph after the death of Abd al-Malik Ibn Merwan. Died
193AH / 809AD. See, Tarikh al-Tabari, v8 p37 see Also, al-A'lam, v8p!21.
4x3 Harun al-Rashld Ibn Muhammad al-Mahdi Ibn al-Mansur al-'Abbasl. The fifth 'Abbasid caliph, Baghdad.
Born 149AH / 766AD. Acceded to the caliphate 170AH / 786AD. A man of letters, a poet, a muhadith and faqih.
Died 193AH / 809AD. See, al-Nibrds, Ibn Dihya, pp36-42. See also, Tarikh Baghdad, v!4, p5. See also, Tarikh

al-Tabari, vlO, pp47-110. Also, al-Kdmil, Ibn al-Athlr, v6, p69. Also, Siyar A'ldm al-Nubald', v9, pp286-295.
Also, al-A'lam, v8, p62.
4X4 See 267, above.
485 Rabi'ah Ibn Farrukh al-Tayml. A leading facfih of his day, mujtahid, muffi. An advocate of opinion (Ra'y).
See, Mashdhlr 'Ulamd' al-Amsdr, pp!31-132. See also, Tadhkirat al-Huffdi, vl, p!48. Also, Mizdn al-l'tiddl,

vl, p!36. Also, Sifat al-Safwa, v2, p83. Also, Siyar A'ldm al-Nubald', v6, pp89-96. Also, al-Tahdhlb, v3,
p258. Also, Tarikh Baghdad, v8, p420. Also, al-Thuqdt, v4, p231.
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Kaysan486 and Nafi' Mawla Ibn 'Umar amongst others.488 He became a teacher at the 
age of 17 years after mastering the Qur'anic sciences and the Hadith.

V.3.1 Malikite Jurisprudence

Malik was the inheritor of the Hijaz school of Hadith founded by 'Abd Allah Ibn 'Umar 
Ibn al-Khatab.489 He learnt his profession from the school's scholars who included Zayd 
Ibn Thabit490 and 'Abd Allah Ibn 'Umar Ibn al-Khatab in Madina, and 'Abd Allah Ibn 
'Abbas in Mecca, just as he benefitted from the works of the renowned seven

A no
Fuqaha' who founded a school of Fiqh based on rules exclusively derived from the 
Qur'an and the Sunnah.

The activities of the school of Hadith were not restricted to Madina or to Hijaz but ex­ 
tended throughout the Islamic world,493 although it has its roots in Madina. Malik laid a 
foundation for a school of Hadith494 which did not only confine itself to the study of Usul

486 Known as al-A'raj. Abu Dawud al-Medinl. Client of the Benu Hashim. He collected the Qur'an and recorded it. 
Interpreter of the Qur'an and the Sunnah, muhadith, historian. Died 117AH / 735AD. See, Mashahlr 'Ulamd' al- 
Amsdr, p!27. Also, Siyar A'ldm al-Nubald', v5, p69. Also, al-Tahdhlb, v6, p290. Also, Ma'rifat al-Thiqdt, v2, 
p90. Also, Tadhkirat al-Huffdi, vl, p56. Also, Mir'dt al-Jinan, vl, p350. Also, Tarikh al-Thiqdt, p300. Also, 
al-A'ldm, v3, p340.
487 Nafi' Ibn Malik Ibn Abl 'Amr al-Asbahl, known as Abu Sahl. One of the Followers. Faqih and muhadith. 
Died 119AH / 737AD. See, Mashahlr 'Ulamd' al-Amsar, p!29. Also, Tarikh Asmd' al-Thiqdt, p323. Also, Siyar
A'ldm al-Nubald', v5, p95. Also, Ma'rifat al-Thiqdt, v2, p310. Also, al-Tahdhlb, vlO, p411. Also, Al-A'ldm, 
v8, p5.
4xx Nafi' Ibn Abl Nairn. Said Ibn al-Musayyab. 'Urwa. Yahya Ibn Said. 70 sheikhs awarded him with a license 
to issue fatwas. See, al-Fath al-Mubln, vl, ppl!2-115.
489 Abu 'Abd al-Rahman al-'Adawl, born 613AD. Fought alongside Muhammad at Mecca, and the battle of 
Khandaq. One of the leading faqlh among the Companions. Mufti for 60 years. Refused offer of Caliphate. 
Related some 2630 Hadith. Last of Muhammad's Companions to die, 73AH / 692AD. A pacifist. See, Hiliyat al- 
Awaliyyd', vl, p292; v2, p7. See also, Tabaqdt Ibn Sa'd, v2, p373; v4, pp!42-188. Also, Tabaqdt al-Fuqahd', 
al-Shirazi, p49. Also, al-Isdbah, v2, p347. Also, al-Isti'db, biography no 950. Also, Sifat al-Safwa, vl, p228. 
Also, Nukat al-Hamydn, pi83. Also, Siyar A'ldm al-Nubald', v3, p203. Also, Mashahlr 'Ulamd' al-Amsdr, p37. 
Also, al-Tarlkh al-Kablr, al-Bukhari, v5, p2. Also, al-Tarlkh al-Saghlr, al-Bukhari, vl, pp 154-155. Also, al- 
A'ldm, v4, pi08.
490 Zayd Ibn Thabit Ibn al-Dahhak al-Khazraji al-Ansari. Collected the pieces of the Qur'an together during the 
lifetime of Muhammad. Sent manuscript of the Qur'an to Abu Bakr. One of the leading Companions. Born 
611 AD. Leading faqlh, Qur'an reader, muffi, qadi of his day, along with the headship of the Inheritance Office. 
Became governor of Medina in the absence of 'Umar. Later revised the manuscripts of the Qur'an and presented 
them to 'Uthman. Related some 92 Hadith. Died, 45AH / 665AD, or 51 AH / 671 AD. See, Tadhkirat al-Huffdi, vl, 
pi24. See also, Mashahlr 'Ulamd' al-Amsdr, Ibn Habban, p29. Also, Al-Thuqdt, v3, pi35. Also, Sifat al-Safwa, 
vl, pp294-295. Also, Al-Isdbah, vl, p561, part no 2880. Also, Al-lsti'db, vl, p!88. Also, Al-'Ibr, al-Dhahabi, 
vl, p53. Also, Sir A'ldm al-Nubald', v2, pp426-441. Also, Usd al-Ghdbah ,v2, p221. Also, Al-A'ldm, v3, p57. 
49i See 88, above.
4>j: They are: Sa'Id Ibn al-Musayyab. See, Siyar A'ldm al-Nubald', v4, p217. 'Urwa Ibn al-Zubayr, Ibid, v4, 
p421. Sulayman Ibn Yassar, Ibid, v4, p444. Abu Bakr Ibn 'Abd al-Rahman Ibn al-Harith, Ibid, v3, p484. Al- 
Qasim Ibn Abu Bakr Ibn Muhammad, Ibid, v5, p53. Kharijah Ibn Zayd Ibn Thabit, Ibid, v4, p437. 'Ubayd Allah 
Ibn 'Abd Allah Ibn 'Utbah Ibn Mas'ud al-Hudhafi, Ibid, v4, pp475-479.
493 See, al-Madkhal. IsmaTl, v2, p318.
494 See, al-Dibdj al-Mudhahab. Ibn Firhun, p21. Also, Hujjat Allah al-Bdlighah. vl, pi 16, 306.
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al-Fiqh, or the extraction of rules from the Qur'an and the Hadith, as was the case with 
the Ahl al-Hadith, but also included also a limited reference to opinion (Ra' y).

V.3.H Development Of Usul al-Fiqh Under The Malikites

If an issue arose, requiring a legal solution, the scholars from the school of Hadith would 
at first refer to the Qur'an or the Hadith from which a rule might be derived. In the case of 
the latter one Hadith might be compared with another with regard to its suitability as an 
indicator from the point of it's relator495 or its text.496 It was through this process that the 
practice of invalidating (jarh) and emendation (ta 'dil) first emerged,497 along with the 
science of the defects of Hadith.498

If no Hadith could be found, the Malikites resorted to the traditions of the Companions, 
where one tradition would be compared with and weighed against another for its suit­ 
ability as an indicator, in the knowledge that the traditions of the Companions derive from 
the traditions of the Prophet. The Malikites, in failing to find a legal solution hitherto 
would, unlike the adherents of school of Hadith, resort to opinion from which they might 
derive a rule, as long as, that is, the opinion did not conflict with that held by the 
Companions and the Followers.

Some Malikites, however, in keeping with the practice of the Ahl al-Hadith, would not 
go so far as to employ opinion in Usul al-Fiqh nor hypothesize on its issues499 for fear of 
committing errors or being labelled impious.

We can describe Malik as an apologist of the Hadith school, yet he leaned slightly to­ 
wards the ideas of the Ahl al-Ra'y. Nevertheless there were times when he remained non­ 
committal and refused to offer an opinion on an issue, even though no solution to it could 
be found in the Qur'an, the Sunnah, the traditions of the Companions and the Followers, 
or in the customs and practices of the people of Madina, and even though the progressive 
Malikites were gradually inclined to seek a legal solution to an issue by invoking opinion 
(Ray).

_ _ Cfy\By way of contrast, Dawud al-Zahin, the arch traditionalist from the school of Hadith, 
would only accept the literal meanings of the Qur'an and the Hadith as indicators of the 
Shan'ah law. Gradually the Zahiri school waned in terms of its influence and the number

495 See, al-Ihkdm, Amidl, v2, pp2-l 12.
496 Ibid, v2, pi 19.
497 The invalidation of the character of the relator and its subsequent reassessment. See, al-Ta'rifdt, al-Jurjarii,
p75, pi47.
4VK See, Ibid, pp 154-155.
499 See, al-Madkhal Ft al-Ta'rif Bi al-Fiqh al-Isldml, Muhammad Mustapha Shallabi, pi87. 
.MX) See 358, above.
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of its adherents dropped501 until it disappeared altogether.

The Malikites, even the progressive members, followed the orthodox line in accepting the 
Qur'an and the Sunnah as the principal sources of Usul al-Fiqh, followed by the tradtions 
of the Companions and the rules issued by the Hijaz school of Hadith, and were united in 
attacking the atheists and the heretic sects who indulged in fabricating Hadith.

Malik was adamant that his pupils record in writing502 the learning he passed down to 
them, usually in the form of dictation, recitation or through the copying of material from 
manuscript form. In this way much material in the way of books has come down to us

_ CAO
under the name ofAmafi. (transmissions).

The first Malikite tome of any importance on the subject of Fiqh, was the 'Muwatta" of 
Malik. He was followed by Sufyan al-Thawfi505 with his composition entitled, 'al- 
Jami' al-Kablr,' to be followed by al-Shafil506 with his composition, 'Ikhtilaf al- 
Hadith'. These works influenced the Malikites, as is evident in the early Malikite

508composition entitled 'Al-Mudawwanah' The issues concerning Fiqh were dealt with in
— — 509 —this latter book by Asad Ibn al-Furat Ibn Sinan and later replied to by Ibn al-Qasim al- 

Misri.510 Suhnun511 subsequently revised the debate, amending any errors, so that the

5«i 'Afi Ibn Ahmad, better known as Ibn Hazm al-Andalusl was the last Zahifi of note to comment on Usul al- 
Fiqh. Born, 384AH / 994AD. Died, 456AH / 1064AD. Learnt and taught the Zahifi policy by himself because of 
lack of teachers. See, Tadhkirat al-Huffdz, v3, pp321-329. See also, Lisan al-Mizan, v4, pp!98-202. See also,
Mu'jam al-Mu'allifm, v2, pp393-394.
502 Ibid, p!91.
503 13 books of this type have come down to us in all fields. See, Dhakhd'ir al-Turdth al-'Arabl al-Isldnii, 'Abd 
al-Jabbar, v2, p961.
504 It was related by Yahya Ibn Yahya al-laythl. Pub in New Delhi, 1216AH / 1801AD, and in Egypt, 1280AH / 
1863AD. 3rd ed in Fas, Morocco, 1310AH / 1892AD. 4th ed in Fas, 1318AH / 1900AD. 5th ed pub Lahore, 
1889AD. 6th ed Qazan, formerly the USSR, 1910AD. 7th ed Tunisiyya, 1280AH / 1863AD. 8th ed Cairo, 
1339AH / 1920AD. 9th ed Cairo, 1940AD. 10th ed, Cairo, 1950AD. llth ed, Beruit, 1971. I t was also related 
by Muhammad Ibn al-Hassan al-Shaybarii, pub, Cairo, 1962. 2nd ed 1967, Cairo. 3rd transmission 'Abd Allah
Ibn Maslamah al-Qu' nubl, pub Tunis, 1976. 4th transmission by Ibn Ziyyad, pub Beruit, 1980.
505 See 354, above.
506 See 520, below.
so? Related by al-Rabi'ah Ibn Sulayman al-Jizi. Pub in Cairo, 1321-1326AH / 1903-1908AD, Bulaq ed. 2nd ed, 
Cairo, 1968-1975. 3rd ed Beruit, 1405AH / 1985AD.
sox Pub, Cairo, 1323AH / 1905AD. 2nd Bulaq, 1325AH / 1907AD. 3rd, 1345AH / 1926AD. 
soy Born 142AH / 759AD. As leader of the Islamic army conquered Sicily in 212AH / 827AD. Died 213AH / 
828AD. His works include, 'al-Asadiyya' touching on the Malikite Fiqh. See, Iddh al-Maknun, vl, p74. See 
also, al-Dibdj al-Mudhdhahab, vl, pp305-306. Also, Shajarat al-Nur al-Zakiyya, vl, p62. Also, al-Ikmdl, Ibn 
Maqulah, v4, pp454-455. Also, Siyar A'ldm al-Nubald', vlO, pp225-228.
5io Muhammad Ibn al-Qasim Ibn Sha' ban, better known as Ibn al-Qurti. Born, 270AH / 883AD, Egypt. Became 
head of the Malikite school of Law there. Died in Cairo, 355AH / 966AD. See, al-Dibdj al-Mudhdhahab, pp248- 
249. See also, al-Lubbdb, Ibn al-Atrfir, v2, p254. Also, Iddh al-Maknun, v2, p300. Also, Siyar A'ldm al- 
Nubald', v!6, pp78-79. See also, Mu'jam al-Mu'allifm, v3, p595. Also, al-A'ldm, v6, p335. 
MI 'Abd al-Sallam Ibn Habib al-Tanukhl. Born, 160AH / 777AD. Became a Malikite faqlh in North Africa. A 
judge in Qayrawan. Died, 240AH / 854AD. See, Tabaqdt al-Fuqahd', al-SHirazi, pp 132-133. Also, al-Dibdj al- 
Mudhdhahab, Ibn Furhun, pp!60-166. Also, Shajarat al-Nur al-Zakiyya, p70. Also, Siyar A'ldm al-Nubald', 
v!2, pp63-69. Also, Mu'jam al-Mu'allifm, v2, pp!46-147.
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SI 9work rapidly became a text book for the Malikites and was widely commented on. 

V.3.iii Malikite Indicators Of Law

Malik founded his school of law on twenty indicators. These are as follows:

1) The Qur'an.
2) The literal meaning of the Qur'an.
3) Counter Implication (in the Qur'an).
4) Mafhum al-Muwafaqah (implication in the Qur'an).
5) Indication in the Qur'an.
6) The Sunnah.
7) The literal meaning of the Sunnah.
8) Counter Implication (in the Sunnah ).
9) Mafhum al-Muwafaqah (implication in the Sunnah).
10) Indication in the Sunnah.
11) Consensus.
12) Analogy.
13) The custom and practise of the people of Medina.
14) The speech of the Companions.
15) Application of Discretion in a Legal Decision.
16) Blocking the Means to Evil.
17) Considerations of Dispute.
18) Recommendable.
19) Public Interest.
20) Revelation before Islam.
In my opinion Malik leaned towards the orthodox in the matter of Usul al-Fiqh; in doing
so he adhered to the traditions of his predecessors amongst the Companions and the 
Followers in the same field. This necessitated the rejection of any unorthodox or innova­ 
tory idea, a leaning towards the Hijazi school of Hadith,513 and the avoidance also of 
hypothesizing on issues relating to the matter of Usul al-Fiqh.

512 Al-Muqaddimat al-Mumahidat Fi Bayan Rusum al-Mudawwanah, Ibn Rushd al-Hafld. Pub Cairo, 1324AH / 
1906AD. Hajji Khafifah mentioned another commentary on 'Mudawwanah' entitled, 'Sharh al-Mudawwanah', by 
Abu al-Ruh 'Isa Ibn Mas'ud al-Dulawi, d744AH / 1342AD. Sanad Ibn 'Inan Ibn Ibrarfim al-Azadi, d541AH / 
1146AD, commented on 'al-Mudawwanah' under the title, 'al-Tirdz'. Also, another commentary, 'al-Tanblhat al- 
Mustanbatah Fi Sharh Mushkilat al-Mudawwanah Wa Mukhtalitah', by al-Qadi 'Ayad Ibn Musa al-Yahsubl, 
d544AH / 1149AD. Annotated by Abu 'Abd Allah Muhammad Ibn Khalaf al-Wasarii, d485AH / 1092AD. 'al- 

Mudawwanah' abridged by 'Abd al-Wahhab Ibn Ahmad al-Sha'rarii, d973AH / 1565AD. See, Kashf al-Zunun, 

pi644. Also, Khalaf Ibn Abu al-Qasim Ibn Sulayman al-Qayrawarii al-Baradhil al-Malikl, active 430AH / 
1039AD, rectified 'Mudawwanah', which was in turn abridged by Taj al-Din Ahmad Ibn Muhammad al- 
Iskandararii, d719AH / 1319AD. 
.M.I See 87, above.
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In the main Malik gave precedence to the custom and practices of the people of Madina, 
as an indicator of law, over analogy and over the solitary Hadith (khabar al-Wahid), just 
as he gave precedence to Public Interest (Maslahah) and the speech of the Companions 
over analogy. At the same time he was reluctant to employ application of discretion in a 
legal decision (Istihsan) and the recommendable (Istihbab) for the purposes of extracting 
rules.

The Malikite school of law represented a small shift away from the school of Hadith, in 
that Malik, albeit reluctantly, endorsed the use of opinion as an indicator from which a 
rule of law could be derived. This shift placed the Malikites closer to the Shafi'ites who 
occupied the central position between the Hanafites (Ahl al-Ra y) and the Ahl al-Hadith. 
Thus the Malikites found themselves wedged, in matters of policy, between the Shafi'ites 
and the Ahl al-Hadith.

The pupils of Malik passed down their learning throughout the Islamic world. To this day 
the teachings of the Malikite school of law prevails in countries like Libya, Tunisia, 
Algeria, Morocco, Muritania, Sudan and other countries in Africa, excluding Egypt 
where the Shafi'ites way prevails.

The Malikite 'Ulama' wrote many compositions touching on the subject of Usul al-Fiqh, 
in regions as far as North Africa and Andalusia. The Malikites followed a pattern in the 
order of their chapters and the treatment of their subject matter, similar to the method 
adopted by the Mutakallimun,514 disregarding the method of the Ahl al-Ra'y,515 in the
order of their chapters and the treatment of their subject matter. This pattern persisted until 
the appearance of the Malikite al-Shatibi51 who (in al-Muwafaqat)517 fused the two

518approaches of the Ahl al-Ra'y (Hanafites) and the Malikites, explaining the aims of the 
Shan'ah and the essence of the Ahkam al-Shafi'ah which have in mind the protection and 
the interest of Mankind.

Less well known Malikite compositions on the subject of Usul al-Fiqh that go beyond the 
end 7th century AH / 13th century AD are too numerous to mention, but these books 
would have been written in the pattern and would have followed the methodology estab­ 
lished by the Shafi'is.519

514 See 424, above.
515 See 82, above.
516 Ibrahlm Ibn Musa Ibn Muhammad al-Sha.tibl al-Ghurnatl, muhadith, faqlh, linguist, jurist, interpreter of the
Qur'an. Died, 790AH / 1388AD. His published works include, 'al-Muwafaqat', 'al-lfadat Wa al-lnshadat', 'Risalah
Fi al-Adab', and 'al-I'tisam'. See, Idah al-Maknun, v2, p!27. See also, Mu'jam al-Mu'allifin, vl, p77. Also, al-
Dibaj, pp46-50. Also, al-A'lam, vl, p75.
si? 1st edn, pub Tunisia, 1302AH / 1884AD. 2nd edn Qazan, 1909. 3rd ed Cairo, 1341 AH / 1922AD. 4th edn
Cairo, 1970.
5ix See, al-Muwafaqat, vl, p24.
5iv Sec 516 and 728, above.
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V.4 The Shafi'ite School Of Law

This school of law was founded by Muhammad Ibn Idfis Ibn al-' Abbas Ibn 'Uthman Ibn 
Shafi' al-Qurashl al-Muttalibl, a descendant of ' Abd Manaf.520

He was born in Ghazza, Palestine521 150AH/767AD during the caliphate of al-Mahdi al-
_ —

'Abbasl. He memorised the Qur'an at the age of 7 years, after which his mother 
despatched him to the Hudhayl tribe in the desert for a formal bedouin training where he 
learnt to speak and write classical Arabic and compose poetry.523

Al-Shafn returned to Mecca where he studied the Islamic sciences under Muslim Ibn 
Khalid al-Zanji,524 Sufyan Ibn 'Uyayna525 and others.526 By the time he moved to Madina 
at the age of 20 he was already a qualified muffi and Imam and had memorized the

^0*7 ^^RMuwatta' of Malik Ibn Anas in anticipation of meeting the great scholar.

C*}Q ___In Madina he continued to learn from its sheikhs there. Then he moved to Yemen in 
search of learning,530 where he mastered the science of physiognomy.531 Al-Shafn was 
then summoned to Baghdad by Harun al-Rashld, where he was accused of being a

— ^^9Shi'ite. It was there that he met the renowned Shaybarii who, amongst others, had a 
great impact on his legal reasoning.

In short Shafil studied under many sheikhs, in Mecca, Madina and throughout the

520 See, Siyar A'lam al-Nubald', vlO, pp5-99. Also, al-Jarh Wa al-Ta'dil, v7, p201. Also, Hiliyat al-Awliyyd', 

v9, pp63-161. Also, Tabaqat al-Fuqaha', al-SHirazl, pp448-50. Also, Sifat al-Safwa, v2, p95. Also, Tadhkirat 

al-Huffdz, vl, pp361-363. Also, Tabaqat al-Huffdi, p!52. Also, Tabaqat al-Shafi'iyya, Ibn Hidayat, ppll-14. 
Also, Manaqib al-Shafil, al-Razj, passim. Also, Tarlkh Baghdad, v2, pp56-73. Also, al-Tarikh al-Kablr, al- 
Bukharf, vl, p42. Also, al-Tarikh al-Saghlr, v2, pp302. Also, Mu'jam al-Udabd', v!7, pp81-327. Also, Kashf 

al-Zunun, passim. Also, Hadiyat al-'Arifin, v2, p9. Also, Tabaqat al-Handbilah, al-Fara', pp204-206. Also, al- 

Wdfi Bi al-Wafiyat, v2, pp!71-181. Also, Mu'jam al-Mu'allifm, v3, ppl!6-117.
521 South east of Palestine. Location of the grave of Muhammad's grandfather. Hence the expression Ghazza 
Hashim. See, Mu'jam Mdlsta'jam, v3, pp996-997. See also, al-Rawd al-Mi'tdr, p428.
522 Muhammad Ibn 'Abd Allah. Born 127AH / 744AD. Became caliph 158AH. Died, 169AH / 785AD. See, 
Tarlkh al-Tabari, vlO, ppll-21. Also, al-Kdmil Fi al-Tarikh, v6, ppll-27. Also, Tarlkh Baghdad, v5, p391. 
Also, al-Wdfi Bi al-Wafiyat, v3, p300. Also, al-A'lam, v6, p221.
523 See, Diwan al-Shafil, pub in Cairo, 1329AH / 1911 AD. Ed in Beruit, 1962.
524 A follower, a leading faqih and Imam of Mecca. Hails from Syria. Died 179AH / 795AD. See, Tabaqat al- 
Fuqaha', al-Shirazl, p48. See also, Tadhkirat al-Huffdz, vl, p235. Also, al-Lubbdb, Ibn al-Jazfi, vl, p509.
525 See 355, above.
526 See, Siyar A'lam al-Nubald', vlO, p6.
527 See 503, above. 
52H 17 See 481, above.
529 See, Siyar A'lam al-Nubald', vlO, pp6-7.
530 Ibid.
531 Ibid, vlO, p40.
532 See 427, above.
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Islamic world.533 In turn he produced some outstanding pupils.534

In time Snafu became an independent mujtahid, siding in his opinions neither specifically 
with the Hanafis in Iraq nor with the Malikis in Madina or the traditionists in Hijaz. At the 
same time he embraced the positive aspects of the method adopted by each school, 
rejecting its negative aspects.

For example, he accepted the Khabar al-Wdhid Hadith as an indication (daUl) or as a 
proof of Shan'ah, whereas the Hijazis did not. The Malikis placed the Ijma' Ahl Madina 
as a proof or as source evidence before that of Khabar al-Wdhid which Shaft"! did not 
agree with. The Hanafis placed Istihsdn as an indicator of the law before Khabar al- 

Wdhid, which Shaffi did not.

The characteristics of the Shafi'ite school of law became all the more clearer on ShafiTs 
sojourn in Egypt in 199AH / 814AD where his ideas on Usul al-Fiqh took shape. The 
ancient historians were of the view that al-Shaffi journeyed to Egypt in search of further 
learning, which was quite feasible. However, I'm of the opinion that he fled the op­ 
pressive regime of Ma'mun who, on accession to the caliphate, adopted the rationalist

coc

philosophy of the Mu'tazilites as state doctrine, which, by and large, had the effect of 
undermining the position of the Ahl al-Sunnah.

Ma'mun, for example, declared himself a Shi'ite, stipulating further in 211 AH / 826AD 
that the Muslim should revere ' Afi and consider him to be superior to all but the Prophet. 
By excluding Abu Bakr, Umar and Uthman by implication, Ma'mun was setting himself
up against the Ahl al-Sunnah. He also declared that the mention of the name of 
Mu'awiyya was a punishable offence.

In 212AH / 827AD Ma'mun implemented the Mu'tazilite doctrine of the Qur'an as a 
created phenomenon which ran contrary to the traditionist views held by the Ahl al-

— ^^*7Sunnah, that the Qur'an was uncreated and eternal.

One must point out here (in parenthesis) that by the time Ma'mun's order was imple­ 
mented, Shafi0! had formed his ideas on Usul al-Fiqh well before any Greek philosophi­ 
cal ideas or influence had chance to percolate down to him.

513 SeeJkhtilafal-Hadith, al-ShafTi. ppl4-17.
534 Ibid, pp 117-119.
535 See. Kilab Duwal al-lslam, al-Dhahabl, vl, pp93-132. See also, al-Farq Bayna al-Faraq, al-Baghdadi, pi 17. 
Also, Kilab Sharh al-Usiil al-Khamsa, al-Qadi 'Abd al-Jabbar Ibn Ahmad, passim. 
53f, Duwal al-lslam. al-Dhahabi, vl, p!29. 
537 Ibid, vl, pi30.
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V.4.i The Foundation Of The Shafi'ite School Of Law

In Iraq al-Shaffi composed 'al-Hujjah1 in order to refute the arguments of the Ahl al- 
Ra'y. On his return to Mecca from Baghdad, al-Shaffi made a conscious effort to steer 
the development of his school of law away from the direction chosen by the Malikis and 
the Hijazis.

In Mecca he composed 'al-Risalah', in which he adumbrated his system of Usul al-Fiqh.
— ^_ ^IftAl-Shafi i then travelled to Egypt and dictated his works to his students there. Already 

the students were acquainted with Shaffis ideas on Usul al-Fiqh as formulated in Hijaz
539and Iraq. Now they become acquainted with his fresh ideas drawn from his second, 

important sojourn in Egypt, as expressed in the new 'Risalah1 . 540

In Egypt al-Shaffi absorbed new ideas on the subject of Usul al-Fiqh not availible in the 
East and assimilated them accordingly. It was in Egypt that al-Shaffi attended to the 
collection of the principles of jurisprudence, organized the basic rules for their application 
and secured the development of a source methodology by means of which questions of 
Fiqh may be decided through proper recourse to valid and relevant forms of evidence. It 
was here that al-Shaffi synthesized the views of the Hanafis and that of the Ahl al-Hadith
to form a new school of law, which was founded on five indicators:

1) The Qur'an.
2) The Sunnah.
3) Ijma'.
4) The speech of the Companions.
5) Qiyas.

It was ' Abd al-Rahman Ibn Mahdi541 who requested al-Shafi' 1 to compose a work on 
Usul al-Fiqh (the first of its kind) which might explain the Qur'an and its import, sound 
Hadith, Ijma', the role of the abrogator and the abrogated phrases pertaining to the Qur'an 
and the Sunnah.

In response, al-Shaffi composed the 'Risalah' in Mecca and sent it to 'Abd al-Rahman 
Ibn Mahdi.542 We know, as indicated above, that this 'Risalah' was revised in Egypt, and 
it is this latter version which has come down to us.543 The 'Risalah 1 is divided into three

53« See, al-Risalah, al-Shafrt, pp9-15.
539 Ibid, pp6-7.
54<) See, SiyarA'lam al-Nubala', vlO, p24. See also, al-Madkhal Li al-Fiqh al-Islaml, Dr al-Dar'an, pp 152-153.
541 Born, 135AH / 752AD. Died, 198AH / 813AD. See, Manaqib al-Shafil, al-Razi, p57. Also, Tarikh Baghdad.

v2, pp64-65. See also, Mu'jam al-Udaba'. v6, pp388-398.
542 See 541, above.
543 Bulaq ed (with Kitaab al-Umm), 1325-1326AH / 1903-1908AD. 2nd ed, India, 1889. 3rd ed. Egypt, 1310AH



61 
parts.

The first part544 introduces the subject545 and covers the topic of al-Bayan (perspicuous 
declaration),546 the general,547 the particular548 and the obvious phrases in the Qur'an,549 
as well comment on the religious duties stipulated in the Sunnah,550 the command form551

—the abrogator and abrogated phrases in the Qur'an and Sunnah.

The second part553 deals with the defects in Hadith,554 contradictory transmissions,555 the 
prohibition form,556 the prohibitions of the Prophet,557 the prohibitions of Allah, Khabar 
al-Wahid (the solitary Hadith), and a chapter on Knowledge.559

The third part covers confirmation of the Khabar al-Wahid, Ijma', its definition and 
legal authority, Qiyas, Ijtihad, Istihsan , and on Disagreement (Ikhtilaf) . 
No sooner had ShafiT completed his 'Risalah1566 when his followers began commenting 
on it. 567 The Shafi'ite system of deriving Fiqh from the Usul and the subsequently 
recording of this practice in the many Shafi'ite compositions, to recount, was based on 
the method of the Mutakallinfm.

The Shafi'ites, in this respect, split into two groups, one which adopted the Iraqi method 
of presenting Usul al-Fiqh and the other which adopted the Khorasaniyya or Merwaziyya 
method.

/ 1892AD. 4th ed, Cairo, 1312AH / 1894AD. 5th ed, Cairo, 1321AH / 1903AD. 6th ed, Cairo, edited by Ahmad 
Shakir, Cairo, 1940. 7th ed by Muhammad Kaylanf, Cairo 1969. 'Al-Risalah', rranslated by Majid Khadduri, pub 
by the Islamic Texts Society, Cambridge, 1987.
544 See, al-Risalah, p5, edited by Ahmad Shakir.
545 Ibid, p7.
546 Ibid, p21.
547 Ibid, p53. 
54x Ibid, p56.
549 Ibid, p58.
550 Ibid, p64 and 117.
551 Ibid, p82.
552 Ibid, pi06. 
55? Ibid, p204.
554 Ibid, p210.
555 Ibid, p276.
556 Ibid, p307.
557 Ibid, p343.
558 Ibid, p369.
559 Ibid, p357.
560 Ibid, p401.
561 Ibid, p471.
562 Ibid, p476. 
56? Ibid, p487.
564 Ibid, p503.
565 Ibid, p560.
566 See 543, above.
567 These commentaries include, 'Shark Risalah', Muhammad Ibn 'Abd Allah Abu Bakr al-Sayrafi (d330AH / 
941 AD). See, 'al-Risalah', pi5. By Hassan Ibn Muhammad al-Qurashl Abu Wafid al-Naysaburi (d349AH / 
960AD). By Muhammad Ibn 'Afi Ibn Isma'll al-Qaffal al-Kabir al-Shashi (d365AH / 975AD). By Muhammad Ibn 
'Abd Allah al-Shaybam Abu Bakr al-Jawzaq"i al-Naysaburi (d388AH / 998AD). By 'Abd Allah Ibn Yusef Abu 
Muhammad al-Juwaym (J438AH / 1046AD). See, 'al-Risalah', p!5.
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V.4.H The Emergence Of The Iraqi Method

, 568Shafi'i's practice in Iraq was to dictate his work, particularly 'al-Hujjah, to his stu­ 
dents, who would have included Abu Thawr,569 al-Karablsl,570 al-Za'fararii,571 and 
Ahmad Ibn Hanbal.572 These scholarly activities pertained to the old Shafi'ite school.

In Egypt, Shaft*! followed the same peripatetic pattern, handing down information 
(written from the new perspective of Egypt) to his students such as al-Buwayti,573 'Abd 
Allah Ibn Zubayr al-Makkl,574 Hermalah al-Tujibl,575 al-Muzm576 and Al-RabTah Ibn

568 See, al-Tanblh, al-Shlrazl, Cairo ed, 1329AH / 1903, p3.
569 See 356, above.
570 Al-Huseyn Ibn Ali Ibn Yaziid, known as Abu AH al-Baghdaadi al-Karablsl. A Hanafite, but converted to the 
Shaafi'ites later. Muhadith, faqih, jurist, scholastic theologian, historian. Died 245AH/ 859AD. See, Tabaqdt al- 
Shdfi'iyya, al-Subki, vl, p251. Also, Tabaqdt al-Shdfi'iyya, Ibn Hidayat, p6. Also, Tabaqdt al-Shdfi' iyya, al- 
Isnawl, pi3. Also, Tabaqdt al-Shdfi' iyya, Ibn Qadi Shahbah, vl, pp63-64. Also, Tabaqdt al-Fuqahd', al-Shlrazl, 
p83. Also, Tarlkh Baghdad, v8, p64. Also, Lisdn al-Mizdn, v2, p303. Also, Kashf al-Zunun, p89. Also, Iddh al- 
Maknun, v2, p272. Also, Mu'jam al-Mu'allifm, vl, pp629-630. Also, Tahdhlb al-Tahdhib, v2, p359. Also, 
Siyar A'ldm al-Nubald', v!2, p79.
571 al-Hassan Ibn Muhammad Ibn al-Sabah, known as Abu' Afi al-Baghdadl al-Za'fararii. Shafi' i's rawl. A 
linguist, faqih, muhadith, jurist. Taught at the Shafil schools for 15 years. Died, Baghdad, 260AH / 874AD. 
See, Tabaqdt al-Shdfi' iyya, Ibn Hidayat, p7. Also, Tabaqdt al-Shdfi'iyya, al-Isnawl, p!4. Also, Tabaqdt al- 
Shdfiiyya, Ibn Qadi Shahbah, vl, pp62-63. Also, Tabaqdt al-Fuqahd', al-Shlrazl, p82. Also, Tarlkh Baghdad, 
v7, p407. Also, Tadhkirat al-Huffdi. v2, p525. Also, Tahdhlb al-Tahdhlb, v2, pp318-319.
572 Ahmad Ibn Muhammad Ibn Hanbal al-Shaybarii al-Baghdadl. Born 164AH / 780AD. Imam in Hadlth, faqih, 
interpreter of the Qur'an, jurist, historian, the founder of the Hanbalite school of law. Died 24§1AH / 855AD. 
His published works include, 'al-Ashribah', 'al-Radd 'Aid Jahmiyya Wa al-Zinddiqah', 'al-Risdlah al-Sanniyya Fi 
al-Saldt', 'al-Zuhud', 'al-'Ilal Wa Ma'rifat al-Rijdl', 'al-Faru", 'al-Sunnah', 'al-Musnad'. See, Dhakhd'ir al-Turdth 
al-'Arabl al-Isldmi, 'Abd al-Jabbar, vl, pplOO-101. Also, Hiliyat al-Awliyd', v9, pp!61-233. Also, Tabaqdt al- 
Handbilah, pp3-ll. Also, Tarlkh Baghdad, v4, pp412-423. Also, Tahdhlb al-Tahdhlb, vl, pp72-76. Also, 
Kashf al-Zunun, passim. Also, Siyar A'ldm al-Nubald', vll, pp!77- 358. Also, Tabaqdt Ibn Sa' d, v7, pp354- 
355. Also, al-Wdfi Bi al-Wafiydt, v6, pp363-369. Also, Tabaqdt al-Shdfi'iyya, Ibn Qadi Shahbah, vl, pp56-58. 
Also, Tabaqaat al-Fuqaha, al-Shlrazl, p75.
573 Yusuf Ibn Yahya al-QurasHi. Bom, Buwayt, south Egypt, date unknown. A pupil of Shafi' "1. Mujtahid, faqih, 
jurist, muhadith, mufti. Became head of Shafi' is circle on the latter's death. Fell foul of the Egyptians, par­ 
ticularly the Mu' tazilis there, so the Mu' tazilite caliph, Wathiq, had him transferred to Baghdad where he was 
imprisoned. Died, Baghdad, 231AH / 846AD. See, Tarlkh Baghdad, v!4, p299. See also, Tabaqdt al-Shdfi' iyya, 
Ibn Qadi Shahbah, vl, pp70-72. Also, Tabaqdt al-Shdfi' iyya, al-Asnawl, plO. Also, Tabaqdt al-Shdfi' iyya, al- 
Sibki, vl, p275. Also, Tabaqdt al-Fuqahd', al-SHirazl, p80. Also, Hadiyat al-' Arifin, v2, p549.
574 Known as Abu Bakr al-Qurashl al-Hamldf al-Makkl. Muffi of Mecca. Imam al-Hadlth. Accompanied Shafi'1 
on his journey to Egypt. Taught in Mecca where he dispensed fatwas. Died 219AH / 834AD. Pub works include, 
'al-Musnad'. Pub in Karachi, Pakistan, 1963. See, Tabaqdt al-Shdfi'iyya, al-Subkl, vl, p263. Also, Tabaqdt al- 
Shdfi'iyya, Ibn Hidayat, p3. Also, Tabaqdt al-Shdfi' iyya, Ibn Qadi Shahbah, vl, pp66-67. Also, Hussen al- 
Muhddarah, al-Sayuti, vl, p!96. Also, Kashf al-Zunun, p!418, 1682, 1685. Also, Iddh al-Maknun, v2, p481. 
Also, Tabaqdt al-Fuqahd', al-SHirazl, p81. Also, Mu'jam al-Mu'allijin, v2, p242.
575 Hermalah Ibn Yahya Ibn 'Abd Allah Ibn Hermalah, known as Abu Hafs al-Misfi al-Tujibl. Bom, 166AH / 
783AD. Faqih, jurist, muhadith, interpreter of the Qur'an. A colleague of Shafi'1. Died 243AH / 858AD. See, 
Tabaqdt al-Shdfi'iyya, al-Subkl, vl, pp257-259. Also, Tabaqdt al-Shdfi'iyya, Ibn Hidayat, p5. Also, Tabaqdt al- 

Shdfi'iyva, al-Isnawl, pi3. Also, Tabaqdt al-Shdfi'iyya, Ibn Qadi Shahbah, vl, pp61-62. Also, Tabaqdt al- 

Fuqahd'. al-Shlrazl, p80. Also, Kashf al-Zunun, p!582, 1630. Also, Mu'jam al-Mu'allifm. vl, p529.
576 Ismall Ibn Yahya al-Muzarii. Born, 175AH / 791 AD, Egypt. A Shafi' ite mujtahid, faqih, jurist. Died, Cairo, 
264AH / 878AD. His published works include, 'Mukhtasar al-MuznT, Bulaq ed, 1321 AH / 1903AD. See, Tarlkh
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Sulayman al-Maradi. 577

This pattern of recording Fiqh and Usul al-Fiqh lost its general character with the ap-
— — —> —» ^78pearance of Abu Hamid al-Asfaraymi, (D406). He founded the specific Iraqi method in 

recording Shafi'ite Usul al-Fiqh. He was followed in this vein by al-Mawardl 
(D450AH)579 as expressed in his work entitled, 'al-HawT, and then by Abu Tayyab al- 
Tabari (450AH),580 Abu Ishaq al-Shlrazi (476AH)581 Sulaym Ibn Ayyub Ibn Sulaym al- 
Razl (447AH),582 Abu 'Afi al-Bandiriiji (425AH),583 and Ahmad Ibn Muhammad al-

Baghdad, v!4, p300. Also, Kashf al-Zuniin, p400, 1635, 2000. Also, Iddh al-Maknun, v2, P424. Also, Hadiyat 
al-'Arifm, v2, p549. Also, Tabaqat al-Shdfi' iyya, Ibn Qadi Shahbah, vl, pp70-72. Also, Tabaqat al-Shdfi' 
iyya, al-Asnawl, plO. Also, Tabaqat al-Shafi' iyya, al-Subkl, vl, p275. Also, Tabaqat al-Fuqaha', al-Shlrazl, 
p80. Also, Mu' jam al-Mu' allifin, vl, p383.
577 Known as Abu Muhammad al-Misrl al-Muadhdhin. Born, Cairo, 174AH / 790AD. The relator of ShafiTs 
words in Egypt. One the first to dictate the Hadlth in Ibn Toulun mosque, Cairo. Faqlh, muhadith, jurist, memo- 
riser of the Qur'an. See, Tabaqat al-Shdfi'iyya, al-Subkl, vl, p259. Also, Tabaqat al-Shdfl'iyya, Ibn Hidayat, p6. 
Also, Tabaqat al-Shafi'iyya, al-Isnawl, p!7. Also, Tabaqat al-Shdfi'iyya, Ibn Qadi Shahbah, vl, pp65-66. Also, 
Tabaqat al-Fuqaha', al-Shirazi, p79. Also, Tahdhlb al-Tahdhlb, v3, p245. Also, al-A'ldm, v3, pp!4-15.
578 Born, Isfarayln, near Naysabur, 344AH / 955AD. Moved to Baghdad, where he carved out for himself an 
enviable reputation as an outstanding scholar. Died, Baghdad, 406AH / 1016AD. See, Tarikh Baghdad, v4, 
p368. Also, Tabaqat al-Fuqahd', al-Shirazi, p!03. Also, Tabaqat al-Shafi' iyya, al-Subkl, v3, p24. Also, Tabaqat 
al-Shafi' iyya, Ibn Qadi Shahbah, vl, pp!72-173. Also, Kashf al-Zuniin, p244, 423, 424. Also, al-Munta^am, 
Ibn al-Jawzl, v7, p277.
579 Born, Basrah, 364AH / 975AD. Studied in Baghdad and Basrah. Faqlh, jurist, interpreter of the Qur' an, man 
of letters, politician. Held many judgeships throughout the Islamic world. Died, Baghdad, 450AH / 1058AD. 
Published works include, 'al-Ahkdm al-Sultdniyya', 'Adab al-Dunyd Wa al-Din', 'Adab al-Qddi', 'Adab al- 
Wizdrah', 'A' Idm al-Nubuwah', 'al-Tuhfat al-Mulukiyya Fl Adab al-Siydsiyya', 'Tashll al-Na^r Wa Ta' fil al-Zufr', 
'Tafslr al-Qur' an' (al-Nukat Wa al-' Uyiin Fi Ta' wil al-Qur' an). See, Dhakhd'ir al-Turdth al-' Arabi al-Isldnii, ' 
Abd al-Jabbar, v2, pp805-807. Also, Tarikh Baghdad, v!2, pp!02-103. Also, Mu'jam al-Udabd', v!5, pp52- 
55. Also, Tabaqat al-Shafi' iyya, al-Subkl, v3, pp303-314. Also, Tabaqat al-Shafi' iyya, al-Asnawl, p415. 
Also, Tabaqat al-Shafi' iyya, Ibn Qadi Shahbah, vl, pp230-232. Also, Tabaqat al-Fuqahd', al-Shlrazl, pi 10. 
Also, Kashf al-Zuniin, p!9, 45, 126, 140, 168, 408, 458, 628, 1188, 1315, 1978. Also, Iddh al-Maknun, v2, 
p245. Also, Hadiyat al-'Arifm, vl, p689. Also, Mu'jam al-Mu'allifin, v2, p499.
580 Born, Amul, capital of Tabaristan, 348AH / 959AD. Studied in Jurjan, Naysabur, Baghdad. Faqlh, jurist, 
debater, muhadith, historian, judge in al-Karkh. Died, Baghdad, 450AH / 1058AD. See, Tabaqat al-Fuqahd', al- 
Shlrazl, pp!06-107. Also, Tabaqat al-Shdfi' iyya, al-Subkl, pp!76-197. Also, Tabaqat al-Shafi' iyya, Ibn Qadi 
Shahbah, vl, pp226-228. Also, Tarikh Baghdad, v8, p358. Also, Tabaqat al-Shdfi' iyya, Ibn Hidayat, pi5. 
Also, Kashf al-Zuniin, p424, 1100, 1257, 1635, 1638. Mu'jam al-Mu' allifin, v2, p!2.
581 Born, Fayruz Abad, 393-396AH / 1003-1006AD. Studied in Shlraz, Basrah and Baghdad where he resided. 
Faqlh, jurist, interpreter of the Qur' an, muhadith, debater, mufti. Died, Baghdad, 476AH / 1083AD. Published 
works include, 'al-Tanbih', 'al-Tib al-RuhdnT, 'Tabaqat al-Fuqahd' ', 'al-Luma' Fl Usul al-Fiqh', 'al-Muhadhab Fi 
al-Madhhab'. 'al-Tabsirah Ft Usul al-Fiqh', 'Sharh al-Luma' '. See, Dhakhd'ir al-Turdth al-' Arabi al-lsldnii, ' Abd 

al-Jabbdr, vl, p630. See also, Tabaqat al-Shdfi' iyya, al-Subkl, v3, pp88-lll. Also, Tabaqat al-Shdfi' iyya, Ibn 
Qadi Shahbah, vl, pp238-240. Also, Kashf al-Zuniin, p339, 391, 489, 1100, 1105, 1158, 1562, 1743, 1912, 
1977. Also, Mu' jam al-Mu' allifin, vl, pp48-49.
582 Born, approximately 360AH / 970AD. Man of letters, grammarian, interpreter of the Qur'an, rhetorician, 
faqlh, juirst, muhadith, debater. Taught in Tyre, lebanon. Died 447AH / 1055AD. See, Tabaqat al-Shdfi'iyya, al- 
Subkl, v3, pi68. Also, Tabaqat al-Shdfi'iyya, Ibn Qadi Shahbah, vl, pp225-226. Also, Tabaqat al-Fuqahd', al- 
Shlrazl, pill. Also, Tabiyln Kadhb al-Muftarl, p262. Also, Inbdh al-Ruwdt, al-Qiftl, v2, pp69-70. Also, Kashf 
al-Zuniin. passim. Also, Mu'jam al-Mu'allifm, vl, p777. Also, Siyar A'ldm al-Nubald', v!7, p645. 
5x.i Muhammad Ibn Hibat Allah Ibn Thabit, known as Abu Nasr al-Bandariiji. Bom 407AH / 1016AD. Nickname 
faqlh Al-Haram. Faqlh, jurist, interpreter of the Qur'an, mufti, muhadith, debater. Died 495AH / 1102AD. See, 
Tabaqat al-Shafi'iyvu. al-Subkl, v3, p85. Also, Tabaqat al-Shdfi'iy\a, Ibn Qadi Shahbah, vl, pp272-273. Also,
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Mah~amafi(415AH).584

The followers of the Iraqi method in recording Usul al-Fiqh claimed that they were more 
adept and more reliable than their Shafi'ite brothers in Khorasan with regard to tran­ 
scribing Shafi'ite texts and in implementing the precepts of the Shafi'ite school of law.585

V.4.iii The Emergence Of The Khorasanl / Merwazi Method

The formulation of the Khorasanl method in recording Usul al-Fiqh occurred almost at 
the same time as that of it's sister school in Iraq. It was founded by ' Abd Allah Ibn 
Ahmad al-Marwazi, better known as al-Qaffal al-Saghlr (d417AH).586

Muhammad Ibn 'Abd Allah (or 'Abd al-Malik) al-Mas'udi al-Marwazi (d420AH)587 
further developed the method, followed in his tracks by 'Abd Allah Ibn Yusuf al-Juwayrii

coo _ _ _(d438AH). Then came 'Abd al-Rahman Ibn Muhammad al-Furarii al-Marwazf. 
(d461). The Khorasanis, in turn, claim that their method was superior to the Iraqi 
method with regard to the derivation of Fiqh from the Shafi'is Usul and their subsequent 
comment on it.

al-Lubbdb, Ibn al-Athlr, vl, p!47. Also, Kashf al-Zunun, p575, 1733. Also, Hadiyat al-'Arifin, v2, p78.
584 Born, 368AH / 978AD. Faqih, jurist, debater, historian. Died 415AH / 1024AD. See, Tabaqat al-Shdfi'iyya,

al-Subkl, v3, pp20-23. Also, Tabaqat al-Shafi'iyya, Ibn Hidayat, p44. Also, Tabaqat al-Shafi'iyya, Ibn Qadi
Shahbah, vl, pp!74-175. Also, Tabaqat al-Fuqahd', al-Shlrazl, p!08. Also, Kashf al-Zunun, passim. Also,
Siyar A'ldm al-Nubald', v!7, p403. Also, Mu'jam al-Mu'llifm, vl, p246.
5X5 See, al-Majmu', al-Nawawi, vl, pi 12.
586 Born, 327AH / 939AD. Faqih, jurist, muhadith, mufti, memoriser of the Qur'an, ascetic. One of the leading 
Shafi' ite commentators of his day. Sheikh of the Khorasanl method in the Shafi'ite study of Usul al-Fiqh. Died 
417AH / 1026AD. See, Tabaqat al-Shafi'iyya, Ibn Qadi Shahbah, vl. pp!82-183. Also, Tabaqat al-Shafi'iyya, 

Ibn Hidayat, p45. Also, Tabaqat al-Shafi'iyya, al-Subkl, v3, p!98. Also, Tabaqat al-Fuqahd', al-Shlrazl, p!05. 
Also, Iddh al-Maknun, v2, pi88. Also, Hadiyat al-'Arifin, vl, p450. Also, Mu'jam al-Mu'allifm, v2, p225. 
Also, Siyar A'lam al-Nubald', v!7, p405.
587 Faqih. jurist, muhadith, interpreter of the Qur'an, pharmacist, mujtahid, one of the leading Shafi' ite scholars 
of the day. Died after 420AH / 1029AD. See, Tabaqat al-Shdfi'iyya, al-Subkl, v3, pp72-74. Also, Tabaqat al- 

Shafi'iyya, Ibn Hidayat, p46. Also, Tabaqat al-Shdfi'iyya, Isnawl, p414. Also, Tabaqat al-Shdfi'iyya, Ibn Qadi 
Shahbah, vl, p216-217. Also, al-Wdfi Bi al-Wafiydt, v3, pp321-322. Also, Kashf al-Zunun, p!635. 
5xs Known as Rukn al-Islam. Faqih, jurist, muhadith, interpreter of the Qur'an, man of letters, debater, muffi, 
mujtahid. Head of the Shafi'ites in Naysabur. Died, Naysabur, 438AH / 1047AD. See, Tabaqat al-Shdfi'iyya, al- 
Subkl, v3, pp208-219. Also, Tabaqat al-Shdfi' iyya, Ibn Qadi Shahbah, vl, pp209-211. Also, Tabaqat al- 

Mufassirin, al-Sayuti, p!5. Also, Kashf al-Zunun, passim. Also, Hadiyat al- Arifm, vl, p451. Also, Inbdh al- 

Ruwdt, v2, p!52. Also, Siyar A'lam al-Nubald', v!7, p617. Also, Mu'jam al-Mu'allifm, v2, p307. 
5x9 Born 388AH / 998AD. Faqih, jurist, muhadith, debater, scholar of creeds, mujtahid. Head of the Shafi'ites in 
Merv. Died 461AH / 1069AD. See, Tabaqat al-Shdfi'iyya, al-Subkl, v3, pp223-227. Also, Tabaqat al-Shdfi'iyva, 

Ibn Hidayat, p56. Also, Tabaqat al-Shdfi'iyya, Ibn Qadi Shahbah, vl, pp248-249. Also, Lisdn al-Mizdn. v3, 
p433. Also, Kashf al-Zunun, p84, 1441. Also, Siyar A'lam al-Nubald', v!8, p264. Also, Mu'jam al-Mu'allifm, 
v2, pi08. 
v;o See, al-Majmit' , al-Nawawi, vl, pi 12.
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V.4.iv The Unification Of The Khorasan And Iraqi Shafi'ite Methods

The Ahl al-Sunnah struggled in their daily lives under the rule of the Buwayhids (334AH 
/ 945AD)591 who supported the Shi'ites against their doctrinal rivals. Mu'izz al-Dawlah592 
was their first leader. He removed the 'Abbasid caliph al-Mustakfi593 from power and 
replaced him with al-Muti' Lilian.594

The Buwayhids,595 in conjunction with the Fatimids596 and the Hamdhanids597 help 
propogate Shi'ite doctrine throughout the regions of Iran, Iraq, Syria and Egypt, declar-

CQQing conjointly, amongst other things, the Companions to be unbelievers.

Mu'izz al-Dawlah, in turn, was removed in a coup engineered by the 'Abbasid, al-Qadir 
Billah599 in 371AH / 981 AD, a supporter of the Ahl al-Hadith. He also called on the 
Mu'tazilah to retract the doctrines considered anathema to orthodox Islam.

At the same time the Ghaznavid ruler, Mahmud Ibn Sabaktaldn,600 attacked Shi'ah
fortresses in and around the city of al-Rayy in 420AH /1029AD.601 In the same year al- 
Qadr Billah undertook a campaign against the Shi'ites and the heretic sects in the south, 
declaring only those people associated with the four great Sunrii law schools to be true 
Muslims.

591 See, History of Islam, Prof Mas'ud al-Hassan, vl, pp335-336.
592 Ahmad Ibn Buwayh al-Sasarii, born 303AH / 915AD. Died, 356AH / 967AD. See, Siyar A'lam al-Nubald', 
v!6, p!89. See also, Tajdrub al-Umam, v6, pp!46-231. Also, al-A'lam, vl, p!05.
593 'Abd Allah Ibn 'Afi. Born, Baghdad, 292AH / 904AD. Slain by the Buwayhids, 338AH / 949AD. See, Siyar 
A'lam al-Nubald', v!5, pill. Also, al-Kdmil Fi al-Tarikh, v8, pp!37-138. Also, Tarikh Baghdad, vlO, plO. 
Also, al-Nibrds, pi20.
594 Al-Fadl Ibn Ja'far al-Muqtada Billah. Born, 301 AH / 913AD. Died, 364AH / 974AD. See, Siyar A'lam al- 
Nubald', v!5, pi 13. Also, al-Kdmil ft al-Tarikh, v8, pp!48-210. Also, al-Nibrds, Ibn Dahya, p!21. Also, al-A' 
Idm, v5, pi47.
595 A Shi'ite power from the heretic Ruwafid which ruled from 945-1055AD. See, al-Mawsu'ah al-Thaqdfiyya, 

Dr Hussein al-Sald, pp250-251.
596 The Fatimids or the Ubaydiyuun.. A Shi'ite heretic state which ruled Egypt from 909-1171 AD. The first ruler 
was 'Ubayd Allah al-Mahdi. See, Ibid, p703.
597 A heretic Shi'ite state, deriving from Hamdhan Ibn Hamdhun, a Mawsilite. Ruled from 929-1003AD. Ibid,
p410.
59x See, al-Kdmil Fi al-Tarikh, vl, passim.
599 Ahmad Ibn Ishaq Ibn Ja' far. Born, 336AH / 947AD. A scholar and statesman. A faqih. jurist, muhadith and
judge. Died, 422AH / 1031AD,. See, Siyar A'lam al-Nubald', v!5, p!27. Also, al-Kdmil Fi al-Tarikh, v9, pp28-
143. Also, al-Nibrds, pi27.
win Yarriin al-Dawlah Abu al-Qasim Ibn al-Aniir Nasir al-Dawlah. Born, 361 AH / 971 AD. Assumed power 389AH
/ 998AD. Faqlh, jurist, rhetorician, poet, preacher, debator, a Hanafite. Died, 421 AH / 1030AD. See, al-Jawdhir
al-Mudiyva, v2, p!58. Also, Siyar A' Idm al-Nubald', v!7, p483. Also, Slrah al-Yamlnl, by Muhammad Ibn
'Abd al-Jabbar, passim. Pub in Delhi, 1847. 2nd ed, Cairo, 1286AH / 1869AD. 3rd ed Bulaq, 1290AH / 1873AD.
4th ed Lahore, 1300AH / 1883AD. Trans by Reno Las, London, 1808. See also, Dhakhd'ir al-Turdth al-'Arahl al-
Isldml, v2, p683. Also, al-Kdmil Fl al-Tarikh, v9, pp9-139. Also, al-A'lam, vl, p!71.
6oi Al-Rayy, located between Khorasan and Tabaristan. Conquered by 'Umar. The nisba of al-Rayy is rail. See,
al-Rawd al-Mitdr, pp278-279. Also, Mu'jam Ma Ista'jam. v2, p690. Also, Surah al-Ard, Ibn Hawqal, p321.
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In particular he declared the Mu'tazilite doctrine of the created Qur'an to be blasphemous, 
warned the populace of the pact which obtained between the Shi'ites and the Jews602 and 
that which obtained between the Crusaders and the Shi'ites, and removed all Shi'ite 
preachers from their pulpits and replaced them with Sunril equivalents.

The fortunes of the Ahl al-Sunnah improved under the Seljuk administration in Iraq, 
dating from 429AH /1037AD.603 The first Seljuk amir was Tughrul Beg604 whose power 
base was initially Naysabur605 and Khorasan. 606 Jurjan607 was then liberated by Tughrul 
Beg in 433AH / 1042AD, followed by Baghdad from the Buwayhids in 447AH / 
1056AD, during which the Buwayhid king, al-Malik al-RaHim,608 was imprisoned.

The Ahl al-Sunnah took full advantage during this period of the support for their cause by 
cleansing the state of Shi'ite doctrine. Tughrul Beg609 on his death in 455AH / 1063AD 
was succeeded by his uncle Alp Arsalan610 who appointed Nizam al-Mulk as his chief
... 611minister.

Nizam al-Mulk founded ten schools in which study of the Islamic sciences was un-
— —

dertaken from a Shaft'ite perspective (the most renowned school being in Baghdad,) " at 
the expense of the heretic sects and the Shi'ites. As a consequence, the Shi'ites retaliated 
and had Nizam al-Mulk assassinated614 in 485AH / 1092AD.

602 See, al-Kamil Fl al-Tarikh, v7, p354. 
w)3 Ibid, v7, passim.
604 Muhammad Ibn Mikall Ibn Seljuk, known as Rukn al-Dln al-Sultan Abu Talib. Grandson of Seljuk. Entered 
Baghdad 1056AD as a liberator of the Buwayhids. Crowned king of the Seljuks at Merv in 1037. See, Kitab al- 

Duwal al-lsldm, al-Dhahabl, vl, pp252-267. Died 455AH / 1063AD. See, Ibid, v2, p267. Also, Siyar A'lam al- 

Nubala', v!8, pp 107-112.
605 A city in Khorasan. Conquered by 'Uthman in 30AH / 650AD. See, al-Rawd al-Mi'tdr, pp588-589. Also, 
Surah al-Ard, Ibn Hawqal, p362. Also, Nuzhat al-Mustdq, al-Idfisi, p208.
606 Located in Iran. See, al-Rawd al-Mi'Tdr, pp214-215. Also, Surah al-Ard, Ibn Hawqal, pp358-360.
607 Located in Khorasan. See, al-Rawd al-Mi'tar, pp!60-162. Also, Mu'jam Ma Ista'jam, al-Bakfi, v2, p375. 
Also, Nuzhat al-Mustdq, al-Idrisi, p208. Also, Surah al-Ard, Ibn Hawqal, p324.
608 The last of the Buwayhid sultans. See, Kitab Duwal al-Islam, al-Dhahabl, vl, p263.
6oy See 604, above.
6io Muhammad Ibn Shaghri Beg Dawud Ibn Micheal Ibn Seljuk. Born, 420AH / 1029AD. The second of the
Seljuk sultans in Persia. Defeated the Byzantines at the crucial battle of Manzikert, 464AH / 1071 AD. Died,
465AH / 1073AD. See, Kitab Duwal al-Islam, Dhahabl, vl, p274. Also, al-Tawfiqdt al-llhdmiyya, vl, p497.
Also, al-Mawsu', al-Thaqafiyya, Dr Hussein Sa'ld, p!09. Also, Siyar A'lam al-Nubald', v!8, pp414-418. Also,
Atlas Of Maritme History, Natkiel and Preston, p30.
MI Al-Hasan Ibn 'Afi Ibn al-'Abbas. Born 408AH / 1017AD. Taught by his Shafi' ite father. Muhadith, Qur' an
memoriser, faqlh. Commissioned the building of a number of hospitals and schools with donations amounting
to 600,000 dinars a year. Assassinated 485AH / 1092AD. Published works include, 'AmdH Nizam al-Mulk Fi al-

Hadlth', ed by 'Abd al-Hadi Mahbubah. See, Majallat Ma'had al-Makhtutdt al-'Arabiy\a, v5, 1959, pp349-378.
See, Vlama al-Nizdmiyyat Wa Maddris al-Sharq al-Islaml, Dr Naji Ma'ruf, pp9-15. Also, Siyar A'lam al-Nubala',

v!9, pp94-97. Also, al-Kamil Fl al-Tarikh, vlO, p70. Also, Kitab al-Rawdatayn, Abu Shamah, vl, p25.
612 See, Scholars of the Nizamiyya, pp!9-76.
6n Ibid, pp!9-40.
6M Sec 611, above.
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Nevertheless, despite these drawbacks, the Nizamiyya system of teaching prevailed, to 
the extent where there developed a key research methodology in the study of Islamic 
sciences, and led in particular to the unification of Shafi'ite studies under one system.

The unification of the two methods in the field of Fiqh and Usul al-Fiqh of the Iraqi and 
Khorasam schools occurred as follows:

a) The Unification Of The Two Methods By The Khorasanis

The first scholar to attempt this uniting of the two systems in Khorasan was al-Huseyn 
Ibn Shu'ayb al-Sinji. (430AH / 1039 AD).615 He was followed in this task by al-Juwayrii 
(478AH / 1085 AD),616 as expressed in his work, 'al-Nihayah'. The next attempt was 
undertaken by 'Abd al-Rahman Ibn Ma'mun al-Mutawalfi (478AH / 1085AD),617 as 
expressed in 'al-Tatimmah'.

__ £ 1 O

He was followed by al-Ghazzafi (505AH /111 1 AD) who undertook the combining of 
the two methods in 'al-Basit', 'al-Wasit1 , and 'al-Wajiz'619 respectively.

b) The Unification Of The Two Methods By The Iraqis

The first Iraqi scholar to attempt the task of bringing together the two said methods of

61? Studied in Merv and Baghdad. Became head Shafi'ite faqih in Merv. Died, between 427-430AH / 1036- 
1039AD. See, Tabaqdt al-Shdfi'iyya, al-Subkl, v3, p!50. See also, Tabaqdt al-Shdfi'iyya, Ibn Hidayat, p48. 
Also, Tabaqat al-Shdfi'iyya, Ibn Qadi Shahbah, pp207-208. Also, Siyar A'ldm al-Nubald', v!4, p413. 
6i6 Born, 419AH / 1028AD. Faqih, Jurist, scholastic theologian, interpreter of the Qur' an, man of letters, 
muffi, preacher, debater. Taught in Naysabur and Mecca. Became head Imam. Died, Naysabur, 478AH / 1085AD. 
Published works include, 'al-Irshdd', 'al-Burhdn', 'al-Shdmil', 'Shifd'al-GhaUl, 'al-GhiydthT, 'al-' Aqldhah al- 
Niidmiyya', 'Luma' al-Adillah', 'al-Waraqdt'. See, Dhakhd'ir al-Turdth al-' Arabi al-Isldml,' Abd al-Jabbar, vl, 
p353. Also, Tabaqdt al-Shdfi' iyya, al-Subkl, v3, pp249-283. Also, Tabaqdt al-Shdfi' iyya, Ibn Hidayat, pp61- 
62. Also, Tabaqdt al-Shdfi' iyya, Ibn Qadi Shahbah, vl, pp255-256. Also, Tabiyln Kadhb al-Muftari, pp278- 
285. Also, Kashf al-Zunun, p68, 70, 75, 242, 253, 377, 380, 443, 466, 896, 1024, 1124, 1159, 1541, 1561, 
1562, 1641, 1754, 1990, 2005. Also, Hadiyat al-' Arifm, vl, p626. Also, al-Fath al-Mubln, vl, pp260-262. 
Also, Mu'jam al-Mu' allifm, v2, pp318-319.
6i7 Born 426AH / 1035AD. Faqih, jurist, debater, scholastic theologian, lawyer. Taught at the Nizamiyya 
school, Baghdad. Died 478AH 1086AD. See, Tabaqdt al-Shdfl'iyya, al-Subkl, v3, pp223-225. Also, Tabaqdt al- 
Shdfi'iyya, Ibn Hidayat, p62. Also, Tabaqdt al-Shdfi'iyya, Ibn Qadi Shahbah, vl, pp247-248. Also, Kashf al- 
Zunun, pi251. Also, Iddh al-Maknun, v2, pi50.
6i« Born, Tabaran, Tus, Khorasan, 450AH / 1058AD. Studied in Khorasan, Jurjan and Naysabur. Appointed as a 
teacher of the Nizamiyya college in Baghdad, 484AH / 1091AD. Faqih, jurist, scholastic theologian, Sufi, 
philosopher, poet, man of letters, an expert in both the religious and rationalist sciences, mufti. Taught in 
Damascus, Jerusalem, Alexandria, Mecca, Medina. Returned to Tus, died there 505AH / 1111AD. Published 
works total 55 books. See, Dhakhd'ir al-Turdth al-' Arabi al-Isldml, ' Abd al-Jabbar, v2, pp712-724. Also, 
Tabaqdt al-Shdfi' iyya, al-Subkl, v4, pplOl-182. Also, Tabaqdt al-Shdfi' iyya, Ibn Hidayat, pp69-71. Also, 
Hadiyat al-' Arifm, v2, pp79-81. Also, Tabaqdt al-Shdfi' iyya, Ibn Qadi Shahbah, vl, pp293-294. Also, al-Fath 
al-Mubln, v2, pp8-10. Also, Mu' jam al-Mu' allifm, v3, pp671-673. 
6i« Al-Wajlz, pub Cairo, 1317AH / 1899AD.
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dealing with the science of Fiqh and Usul al-Fiqh was 'Abd al-Wahid Ibn IsmiTil al- 
Ruyarii who, for his pains, was slain by Shi'ites in 502AH / 1 108 AD.620

He was followed in this task by 'Abd al-Sayyid Ibn Muhammad, better known as Ibn al- 
Sabbagh al-Baghdadi (477 AH/ 1084 AD),621 and then by Muhammad Ibn Ahmad al- 
Shashl (507 AH/1 1 14 AD).622

The process of unifying the two methods reached its apogee in the work of 'Abd al-Kafim 
Ibn Muhammad al-Raffi (623 AH / 1226AD),623 who drew on the most suitable material 
from both systems to formulate one Shaft' 1 method,624 as expressed in his two

— (-\*) ^commentaries on al-Ghazzafi's 'al-Wajlz' under the titles 'Al-Sharh al-Saghlr' and 'al- 
Sharh al-Kabir'. Later al-Rafi'l consolidated his views on this unification in a book enti-

__ £*")£

tied, 'al-Muharrir1 drawing strongly on al-Ghazzafi's, 'al-Wajiz'.

This unification of the two methods assumed a greater clarity with a commentary by al- 
Nawawl (676AH / 1277AD)627 on 'al-Muhadhdhab' by al-Shlrazl,628 entitled f al-

_ AOQ _Majmu", and with a summary by, again, al-Nawawl, of al-Rafi'ls 'al-Muharrir1 under

620 Born 415AH / 1025AD. Studied under his grandfather and father. Faq~ih, Muhadith, jurist, debater. Died 
502AH / 1108AD. See, Tabaqat al-Shafi'iyya, al-Subkl, p268. Also, Tabaqat al-Shafi'iyya, Ibn Qadl Shahbah, 
vl, p287. Also, Kashf al-Zunun, passim. Also, Idah al-Maknun, v2, p!30. Also, Hadiyat al-'Arifin, vl, p634. 
Also, Mu'jam al-Mu'allifm, v2, p332.
621 Born, Baghdad, 400AH / 1090AD. Faqlh, jurist, theologian. Taught at the Nizamiyya college, Baghdad. 
Became a mujtahid of the first degree. Died, Baghdad, 477AH / 1084AD. See, Tabaqat al-Shafi' iyya, al-Subkl, 
v3, pp230-237. Also, Tabaqat al-Shafi' iyya, Ibn Qadi Shahbah, vl, pp251-252. Also, Nukat al-Hamydn, 
p!93. Also, al-Jawahir al-Mudiyya, al-Qurashl, vl, pp316-317. Also, Kashf al-Zunun, p!04, 389, 1025, 1114, 
1129, 1218, 1381, 1501. Also, Mu'jam al-Mu' allifm, v2, p!51.
622 Known as Fakhr al-Islam, Abu Bakr al-Shashl. Born 429AH / 1037AD. Taught at the Nizamiyya college, 
Baghdad. Became head sheikh there. Faqlh, jurist, man of letters, poet, sufi. Died 507AH / 11 HAD. Published 
works include, 'Hiliyat al-'Ulamd". See, Tabaqat al-Shafi'iyya, Al-Subkl, v4, pp57-61. Also, Tabaqat al- 
Shafi'iyya, Ibn Hidayat, p72. Also, Tabaqat al-Shafi'iyya, Ibn Qadi Shahbah, vl, pp290-291. Also, Tadhkirat 
al-Huffdi, al-Dhahabl, v4, p37. Also, Siyar A'ldm al-Nubald', v!9, p393. Also, Kashf al-Zunun, p401, 690, 
1025, 1169, 1635, 1733. Also, Hadiyat al-'Arifin, v2, p81. Also, Mu jam al-Mu'allifm, v3, p60.
623 Born, 555AH / 1160AD. Studied under his father. Muhadith. Shafi'ite sheikh in Caspian (Qazwln). Taught 
interpretation of the Qur'an, Fiqh, debate, literature, poet. Died 623AH / 1226AD. See, Tabaqat al-Shdfi' iyya, 
al-Subkl, v5, ppl 19-125. Also, Tabaqat al-Shafi'iyya, Ibn Hidayat, pp83-84. Tabaqat al-Shafi'iyya, Ibn Qadl 
Shahbah, v2, pp75-77. Also, Fawat al-Wafiydt, v2, pp3-4. Also, Tabaqat al-Mufassirin, al-Sayutl, p21. Also, 
Kashf al-Zunun, passim. Hadiyat al-'Arifin, vl, pp609-610. Also, Mu'jam al-Mu allifm, v2, p210.
624 See, al-Majmu', al-Nawawl, vl, ppl08-112.
r,:.s See, Mu' allifdt al-GhazzdU,' Abd al-Rahman Badawl, passim.
626 Ibid.
627 Born, Nawa, south Syria, 631 AH / 1233AD. Studied in Damascus. Faqlh, jurist, muhadith, logician, 
scholastic theologian, grammarian. Died, Nawa, 677AH / 1278AD. Published works total 21 books. See, 
Dhakha'ir al-Turdth al-' Arabl al-lsldml, ' Abd al-Jabbar, v2, pp887-889. Also, Tabaqat al-Shafi' iyya, al-Subkl, 
v5, ppl67-168. Also, Tabaqat al-Shafi' iyya, Ibn Hidayat, p89. Also, Tabaqat al-Shafi' iyya, Ibn Qadl Shahbah, 
v2, ppl53-157. Also, Kashf al-Zunun, p59, 70, 96, 97, 115, 200, 210, 244, 340, 379, 398, 465, 490, 514, 
550, 557, 688, 717, 915, 929, 936, 1039, 1162, 1188, 1613, 1648, 1694, 1833, 1838, 1859, 1873, 1877, 
1912, 2025. Also, Idah al-Maknun, vl, p252; v2, p!52, 199, 425. Also, Mu'jam al-Mu' allifm. v4, p98, 99. 

62« See 581, above. 
629 Pub Cairo 1344-1348AH / 1925-1929AD. 2nd ed Cairo, 1963-1970.
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the title. 'al-Minhaj'.630

Thus we note how the unity of this Shafi'ite method, employed in deriving Fiqh from 
Shafi'ite Usul, was realized before the end of the 7th century AH / 13th century AD, 
principally within the confines of the Nizamiyya schools and supported politically by the 
Seljuks. 631 This had the effect of promoting the study of Usul al-Fiqh throughout the 
Islamic world.

V.4.v The (Shafi'ite) Jurisprudents And Indicators

Certain jurisprudents were wont to infer rules from issues of Usul al-Fiqh using only 
those indicators that were productive of opinion (adillah laniyya), 632 whilst others would 
only use indicators that were productive of knowledge (adillah qat'iyya).633

The first group opined that Fiqh could be derived from the Usul, or a rule inferred, using 
a daUl lanrii only, and that what applies to Fiqh, with regard to this inference, applies 
also to the Usul. The scholars in this group included Fakhr al-Dln al-Razi,634 al- 
Baydawi, ~ and Amidi amongst others.

The second group opined that legal solutions to issues of Usul al-Fiqh could only be ar­ 
rived by using a (dafil qatl). This meant that this group were restricted in their search for 
legal solutions, as opposed to former group which employed both daVil ianni and daTil 

qat'1. indicators.

630 Pub Bulaq, 1295AH / 1878AD.
631 See 611, 612, 613, above.
632 See, al-Ihkam, Amidi, vl, pp!47-148.
633 Ibid.
634 Born, al-Rayy, 543AH / 1149AD. Journeyed to Khawarizm, Khorasan, Ghazna in search of learning. Faqih, 
jurist, interpreter of the Qur' an, scholastic theologian, man of letters, poet, doctor of medicine, philosopher, 
debater, preacher in Arabic and Persian. Died, al-Herat, 606AH / 1210AD. Published works total 18 books, 
including 'al-Mahsul Fl ' Ilm Usul al-Fiqh', 'Nihdyat al-' Uqul Fl Dirdyat al-Usul', 'Ma' dlim Usul al-Dln, 'al- 

Mundzirdt'. See, Dhakha'ir al-Turdth al-' Arab! al-Isldnil, vl, pp527-529. Also, Tabaqat al-Shdfi' iyya, al-Subkl, 
v5, pp33-35. Also, Tabaqat al-Shafi' iyya, Ibn Qadl Shahbah, v2, pp65-67. Also, ' Uyun al-Anbd', Ibn Abi 
Usaybi' ah, v2, pp23-30. Also, Tarikh al-Hukamd, al-Qifti, pp291-293. Also, Mizdn al-I' tidal, v2, p324. 
Also, Lisdn al-Mizdn, v4, pp426-429. Also, Al-Wdfi Bi al-Wafiydt, v4, pp248-259. Also, Tabaqat al- 

Mufassirin, al-Sayuti, p39. Also, Mu'jam al-Mu' allifin, v3, pp558-560. Also, al-Fath al-Mubln, v2, pp47-49. 
63.1 Born, Azerbaijan, date unknown. Faqih, jurist, polemicist. Became a judge in Shiraz. Died, Tabriz, Iran, 
685AH / 1286AD. Published works include, 'Anwdr al-Tanzll Wa Asrdr al-Ta' wll', 'Minhdj al-Wusul'. See, 

Dhakha'ir al-Turdth al-' Arabl al-hldmi, ' Abd al-Jabbar, vl, pp402-403. Also, Tabaqat al-Shdfi' iyya, Subkl, v 
5, p59. Also, Tabaqat al-Shdfi' iyya, al-Isnawl, plOO. Also, Tabaqat al-Shdfi' iyya, Ibn Qadi Shahbah, pp!72- 
173. Also, Kashf al-Zunun, p!86, 1032, 1116, 1192, 1273, 1481, 1546, 1698, 1704, 1705, 1854, 1858. 
Also, Iddh al-Maknun, v2, p569. Also, Hadiyat al-' Arifin, vl, pp462-463. Also, Mu'jam al-Mu' allifin, v2, 
pp266-267. 
636 See 1.2, part three.
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637 i T-,- -11  -» 638 IThe scholars in the latter group included Abu al-Hassan al-Ash'ari, al-Baqillarii, 'al- 
Minhaj'639 and Abu Ishaq al-Shlrazi.640

The first group were not adverse to using rationalist based arguments in the search for 
legal solutions to issues of Usul al-Fiqh. As for the second group they were loathe, out of 
piety, to use rational based arguments and consequently restricted themselves in the 
search for legal solutions to the use of only adillah qat' lyya as bonafide indicators.

V.5 The Hanbafi School Of Law

The founding of the Hanbafi school of law is ascribed to Imam
Ahmad Ibn Muhammad Ibn Hanbal Ibn Hilal Ibn Asad al-Shaybarii.641 He was born in
Baghdad in 164AH / 780AD, where during his early childhood he learnt the basics of the
Islamic sciences, beginning with the memorisation of the Qur'an at the age of 10. In
179 AH / 795 AD,642 he devoted himself to the study of Hadith under the guidance of 'Abd
Allah Ibn al-Mubarak Ibn Wadih al-Hanzafi.643
At the age of twenty Ahmad Ibn Hanbal embarked on a journey throughout the capitals of
Islam in search of Hadith which he collected from the prominent muhadithun of the time.
These included Sufyan Ibn 'Uyaynah al-Hilafi,644 Qadi Abu Yusef,645 WakT,646 'Abd al-

63? See 407, above
63x Muhammad Ibn al-Tib al-Qadi Abu Bakr al-Baqilarii. Born 338AH/950AD. Died403AH/1013AD. 
compositions include, 'Amafi Ijma' Ahl al-Medina', Tamfiid Fi Usul al-Din', 'al-Muqni' Fi Usul al-Fiqh', 
'Kashf al-Asrar' and 'Hatak al-Istar Fi Radd 'Ala al-Batiniyya'. see Mu' jam al-Mu' allifin, v3,p363. see
Also, al-A'lam, v6, p!76.
639 See 630, above
640 See 578, above
641 See, Tarikh Baghdad, v4, pp412-423. Also, Tabaqat al-Handbilah, pp311. Also, Tadhkirat al-Huffdi, v2, 
pp!7-18. Also, Hiliyat al-Awliyd, v9, pp!61-233. Also, TahdHib al-Tahdhlb, Ibn Hajar, pp72-76. Also, Siyar 

A'lam al-Nubald', vll, pp!77-358. Also, Tabaqat Ibn Sad, v7, pp354-355. Also, al-Jarh Wa al-Ta'dll, vl, 
pp292-313. Also, al-Wdfi Bi al-Wafiydt, v6, pp363, 369. Also, Tabaqat al-Shdfi'iyya, al-Subki, v2, pp27-37. 
Also, Tabaqat al-Shdfi'iyya, Ibn Qadi Shahbah, vl, pp56-58. Also, Tabaqat al-Fuqahd', al-Shlrazi, p75. Also, 
Kashf al-Zunun, p!392, 1393, 1401, 1422, 1423, 1680, 1844. Also, Mir'at al-Jindn, al-Yafl, v2, p!32. 
Also, Mu'jam al-Mu'allifm, vl, pp261-262.
642 Siyar A'Idm al-Nubald', vll, pi 83.
643 Born 118AH / 736AD. Faqih, jurist, muhadith, interpreter of the Qur'an, linguists, sufi, grammarian. Died 
181 AH / 797AD. Pub works include, 'Kitdb al-Mhdd' and 'al-Zuhud Wa al-Raqd'iq'. See, Dhakhd'ir al-Turdth al- 

'Arabl al-Isldmi, 'Abd al-Jabbar, vl, p236. Also, Hiliyat al-Awliyd', v8, pp!62-190. Also, al-Jawdhir al~ 

Mudiyya, al-Qurashl, vl, pp281-282. Also, Tadhkirat al-Huffdi, al-Dhahabi, vl, pp253-257. Also, Kashf al- 

Zunun, passim. Also, Hadiyat al-' Arifin, vl, p438. Also, Siyar A'ldm al-Nubald', v8, p378. Also, Mu'jam al- 

Mu'allifin, v2, p271.
644 See 355, above.
645 See 426, above.
64f. WakT Ibn al-Jarah Ibn Mafih al-Ru'asl. Born, Kufa, 129AH / 746AD. Faqih, jurist, muhadith, memoriser and 
interpreter of the Qur'an, sufi. Refused his appoinmnet of judge by Harun al-Rashid. Died, Fayd, Saudi Arabia, 
197AH / 812AD. See, Tabaqat al-Handbilah, al-Fara', pp257-258. Also, al-Kawdkib al-Duriyya FI Tardjim al- 

Sddah al-Sufiyya. 'Abd al-Ra'uf al-Menawl, vl, p!77. Also, Siyar A'ldm al-Nubald', v9, p!41. Also, Kashf al- 
Zunun, p461, 1423. Also, Mu'jam al-Mu'allifin, v4, p74.
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Rahman Ibn Mahdi,647 Muhammad Ibn Idns al-ShafiT 648 and others.649

The number of Sheikhs Ibn Hanbal collected Hadith from, which are duly recorded in his 
Musnad, numbered many. Among his pupils651 we must include al-Bukhari,652 
Muslim,653 Abu Dawiid,654 al-Tirmidtii,655 Ibn Majah,656 al-Nisal,657 al-ShafTi,658 al-

64? See 541, above.
648 See 520, above.
649 See, Siyar A 'lam al-Nubald', v 11, pp 180-181.
650 Ibid, vll, p!81.
651 Ibid, vll, ppl81-182.
652 Muhammad Ibn Ismall Ibn Ibrahiim Ibn al-MugKirah al-Ja' fi al-Bukhari. Born 194AH / 810AD. Muhadith, 
faqlh, jurist, interpreter of the Qur'an, historian. Collected Hadith from all the Muslim world. Died 256AH / 
870AD. Pub works include, 'Sahlh al-Bukhari', 'al-Adab al-Mufrad', 'Fadl Allah al-Samad Fi Tawdih al-Adab al- 
Mufrad', 'al-Tarlkh al-Kabir'. 'al-Tarlkh al-Saghlr', 'al-Du'afd' Via al-Metrukun', 'Kitdb al-Kuna'. See, Dhakha'ir 
al-Turdth al-'Arabl al-Isldml, 'Abd al-Jabbar, vl, pp370-371. Also, Tarlkh Baghdad, v2, pp4-34. Also, Tahdhib 
al-Tahdhib, v9. pp47-55. Also, Tabaqdt al-Handbilah. al-Fara', pp201-203. Also, Tabaqdt al-Shdfi'iyya. al- 
Subki, v2, pp2-19. Also, al-Wdfi Bi al-Wafiydt, al-Safadi, v2, pp206-209. Also, Siyar A'Idm al-Nubald', v!2,
pp391-471. Kashf al-Zunun, passim. Also, Hadiyat al-'Arifin, v2, p!6. Also, Mu'jam al-Mu'allifin, v3, pp!30- 
131.
653 Muslim Ibn al-Hajjaj Ibn Muslim Ibn Ward al-Naysaburi. Born, 206AH / 810AD. Journeyed throughout the 
Islamic East in search of learning. Muhadith, memoriser of the Qur'an, faqlh, jurist, historian. Died 261 AH / 
875AD. Pub works include, 'Sahlh Muslim', 'al-Afrdd', 'al-Tamylz', "Awdfi Imam Muslim', 'Rijdl 'Urwa Ibn al- 
Zubayr Wa Jama' '. See, Dhakha'ir al-Turdth al-'Arabl al-Isldml, v2, pp833-B34. Also, Tarlkh Baghdad, v!3, 
pplOO-104. Also, Tadhkirat al-Huffdi, al-Dhahabi, v2, ppl50-152. Also, Tabaqdt al-Handbilah, al-Fara', p246. 
Also, al-Tahdhlb al-Tahdhlb, vlO, pp!26-128. Also, Kashf al-Zunun, passim. Also Hadiyat al-'Ariftn, v2, 
p431. Also, Siyar A'ldm al-Nubald', v!2, pp557-580. Also, Mu'jam al-Mu'allifm, v3, pp851-852.
654 Sulayman Ibn al-Ash' ath, Ibn Ishaq al-Azadi al-Sijistarii, born, 202AH / 817AD. Collected Hadith from all 
round the Muslim world. Muhadith, memoriser of the Qur'an, faqlh, historian. Died, Basrah, 275AH / 889AD. 
Pub works include, 'Sunan Abu Ddwud', 'al-Mardsll', 'al-Masdhif, 'Risdlah Abu Dawiid lid Ahl Mecca'. See, 
Dhakha'ir al-Turdth al-'Arabl al-Isldml, 'Abd al-Jabbar, vl, pp295-296. Also, Tarlkh Baghdad, v9, pp55-59. 
Also, Tabaqdt al-Handbilah, Ibn al-Fara', ppl 18-120. Also, Tabaqdt al-Shdfi'iyya, al-Subkl, v2, p48. Also, 
Tadhkirat al-Huffdz, al-Dhahabl, v2, ppl 52-154. Also, Kashf al-Zunun, passim. Also, Tahdhib al-Tahdhlb, v4, 
pp!69-173. Also, Siyar A'ldm al-Nubald', v!3, pp203-221. Also, Mu'jam al-Mu'allifin, vl, pp784-785.
655 Muhammad Ibn Isa al-Tirmidhl, born, 210AH / 825AD. A pupil of al-Bukhari. Journeyed to several Islamic 
cities in search of learning. Faqlh, muhadith, debater, historian, jurist and interpreter of the Qur'an. Died, 
Tirmidh, Khorasan, 279AH / 892AD. Pub works include, 'Jdmi' al-Tirmidhl al-Sahlh', 'al-Shamd'il al- 
Nabawiyya Wa al-Khassd'il al-Mustaphawiyya'. See, Dhakhhd'ir al-Turdth al-'Arabl al-Isldml, 'Abd al-Jabbar, 
vl, p410. Also, Tadhkirat al-Huffdi, al-Dhahabl, v2, pp!87-188. Also, Tahdhib al-Tahdhlb, v9, pp387-389. 
Also, al-Wdfi Bi al-Wafiydt, v4, pp294-296. Also, Kashf al-Zunun, p559, 863, 1059, 1440. Also, Hadiyat al- 
'Arifin, v2, p!9. Also, Siyar A'ldm al-Nubald', v!3, pp270-277. Also, Mu'jam al-Mu'allifin, v3, pp573-574
656 Muhammad Ibn Yazld Ibn Majah, born 209AH / 824AD. Muhadith, memoriser of the Qur'an, interpreter of 
the Qur'an, historian, faqlh, jurist. Died, 273AH / 887AD. Pub works include, 'Sunan Ibn Majah', and 'Tarlkh al- 
Khulafd' '. See, Dhakha'ir al-Turdth al-'Arabl al-Isldml, vl, p233. Also, Tadhkirat al-Huffdz, Dhahabl, v2, 
pp!89-190. Also, Tahdhib al-Tahdhlb, v9, pp530-532. Alao, Siyar A'ldm al-Nubald', v!3, pp277-281. Also, 
Kashf al-Zunun, p300, 439, 1004, 1405. Also, Mu'jam al-Mu'allifin, v3, 774-775.
657 Ahmad Ibn Shu'ayb Ibn 'Afi al-Nisal. Born 215AH / 830AD. Historian, muhadith, interpreter of the Qur'an, 
Died 303AH / 915AD. Pub works include, 'Khassd'is Amir al-Mu'minln, 'AH Ibn Abl Tdlib'. 'Sunan al-NisdT, 
'Tasmivvdl Fuqahd' al-Anhu Amsdr Min al-Sahdbah Fa Man Ba'dahum', 'Tasmiyydt Men lem Yarwl 'Ghayrahu 
Rajul Wdhid',' al-Du'afd Wa al-Metrukun', 'al-Tabaqdf, 'Fadd'il al-Qur'dn'. See, Dhakha'ir al-Turdth al-' Arabl al- 

Isldml, 'Abd al-Jabbar, v2, p876-878. Also, al-Rawd al-Mi'tdr, p579. Also, Tadhkirat al-Huffdi. al-Dhahabl, v2, 
pp241-243. Also, Hussen al-Muhddarah, vl, ppl97-198. Also, Tabaqdt al-Shdfiiyya, al-Subki, v2, pp83-84. 
Also, Kashf al-Zunun, passim. Also, Mu'jam al-Matbu' at. al-Sirkls. pp851-852. Also, Siyar A'ldm al-Nubald', 
vl4, pi25. Also, Mu'jam al-Mu'allifin, vl, ppl51-152. 
65H See 520, above.
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Hasan Ibn Muhammad al-Za'fararii, Waki' Ibn al-Jarrah Ibn Mafih al-Ru'asi660 and 
others.661 In time Ibn al-Hanbal was to become, amongst the muhadithun, the definitive 
expert on Hadith.

He also qualified as a muffi in the first degree, dispensing his fatwas from al-Khayf 
mosque662(198AH / 813AD663 ). Shaft" remarked of his meeting with Ibn Hanbal in 
Baghdad, 'I have never come across a man so steeped in learning with regard to 
Knowledge, Fiqh and piety as Ahmad Ibn Hanbal 1 ,664 declaring him to be a leading au­ 
thority (imam) on Hadith, Fiqh, linguistics, the Qur'an, on the matter of poverty and 
asceticism and on the Sunnah of the Prophet.665
It was said, that at times Ahmad Ibn Hanbal would hold public meetings, each one re­ 
putedly attended by an audience of some 5000 people. Approximately 500 of them were 
his students, who would take notes, while the rest listened.666At other times he would 
hold private tutorials for his family and some chosen 'Ulama'.667 On other days he would 
preach in the mosque or hold debates.

However, some critics claimed that Ahmad was primarily a muhadith who neglected 
Fiqh, but others dismissed this argument out of hand. The latter claimed that Ibn Hanbal 
used Hadith as a basis for a wider, more comprehensive study of the Islamic sciences, 
including Fiqh and Usul al-Fiqh, the significance of which the majority of the Fuqaha'

f\f\Rfailed to comprehend. In actual fact, the latter argued, Ibn Hanbal became an out­ 
standing faqih, as well as a renowned ascetic and Godfearing man, a competent memo- 
riser of the Qur'an,669 renowned jurist and interpreter of the Qur'an, a skilled debator, 
polemicist, disputant, mufti, historian, and a fine poet.

V.S.i The Trial Of Ahmad Ibn Hanbal

___ _ _ £*J 1 ^^

The doctrine of I' tizal (secession) was first propagated by Wasil Ibn ' Ata'. Those

659 See 571, above
660 Abu Sufyan. Born 129AH / 746AD. Memoriser of the Qur'an, muhadith, faqlh, interpreter of the Qur'an, sufi, 
historian. Died 197AH / 812AD. See, al-Kawdkib al-Duriyya Fi Tardjim al-Sddah al-Sufiyya, al-Manawl, vl, 
p!77. Also, Kashf al-Zunun, p461, 1423. Also, Siyar A'ldm al-Nubald', v9, pp!40-169. Also, Tabaqdt al- 
Handbilah, al-Fara', pp257-258. Also, Hiliyat al-Awliyyd', v8. p368. Also, Jawdhir al-Mudiyya, v2, p208. 
Also, Tarikh Baghdad, v!3, p466. Also, Hadiyat al-'Arifin, v2, p500. Also, Mu'jam al-Mu'allifin, v4, p74. 
Also, al-A'ldm, v8, pi 17.
661 Siyar A 'Idm al-Nubald', v 11, pp 181 -185.
662 Located in the Mina valley, near Mecca, see, Mu'jam Md Ista'jam, v2, p526. Also, al-Rawd al-Mi'tdr, p229.
663 See, Siyar A'ldm al-Nubald\ vl 1, pi91.
664 Ibid, vll, pi95.
665 Tabaqdt al-Handbilah, vl, p5.
666 See, Siyar A 'Idm al-Nubald', vl 1, p316.
(.67 Ibid.
668 Ibid, vll, p321.
669 Ibid.
67(» Ibid, vll, pp323-324.
67i See 383, above.
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who adhered to this doctrine, the Mu'tazilah, denied, amongst other things, the attributes 
(sifat) of God672 and declared the Qur'an to have been created,673 as the Jews before them 
declared the Torah to have been created. Those Muslims who denied their doctrines 
were deemed, by them, to be unbelievers.

The general consensus of Sunni opinion was that the Mu'tazilah misinterpreted the 
meaning of the Qur'an according to their doctrinal leanings. For example, the presence of 
the word lawh (tablet) in the Quranic ayah, 'Nay, it is a Glorious Qur'an, on a guarded 
tablet1 , 675 denoted, according to the Mu'tazilis, that the Qur'an was created.676

Under Ma'mun's Caliphate, Mu'tazilah doctrine became state policy,677 with leading
f.'JQ

Mu'tazilites being awarded high posts in government, such as the appointment of 
Ahmad Ibn Faraj (AtTi Duw'ad) al-Iyyadi as chief judge in 204AH / 819AD, to give one

, 679example.

The Ahl al-Sunnah at first refused to acknowledge that the Qur'an was created. But once 
Ma'mum declared it official policy in 212AH / 827AD680 and again in 218AH / 833AD the

flQ 1 _

judges, notaries, the Ahl al-Hadlth and even the seven formidable 'Ulama' of
— £R9Baghdad, succumbed and acknowledged the Mu'tazilite doctrine out of fear of dire 

punishment. All succumbed except the steadfast Ahmad Ibn Hanbal and Muhammad Ibn
— f^R^ — — f\RA.Nuh al-'Ijfi, the former was arrested at the instigation of Ishaq Ibn Ibrahlm, the head 

of the police in Baghdad. As a consequence, the two scholars were placed in chains and

672 Maqdldt al-Isldmiyln, Abu al-Hassan al-Ash'ari, ppl57-222.
673 Ibid, pp 191-195.
674 See, al-Kamil Fl al-Tarikh, Ibn al-AtHir. Events 240AH / 854AD.
675 Surah al-Buruj, 85:41-42.
676 Tarlkh al-Tabarl, vlO, p287.
677 'Abd Allah Ibn Harun al-Rashld. Born, 170AH / 786AD. Assumed control through the assassination of his 
brother, Muhammad al-Amln, 198AH / 813AD. Died, 218AH / 833AD. See, Tarlkh Baghdad, vlO, p!83. Also, 
al-Nibrds, Ibn Dihya, pp46-63. Also, Fawdt al-Wafiydt,. v2, pp235-239. Also, 'Asr al-Ma'mun, al-Rifal, 
passim. Also, Hadiyat al- 'Arifin, vl, p439. Also, Siyar A'ldm al-Nubald', vlO, pp272-290. Also, Mu'jam al- 

Mu'allifm, v2, p304. Also, Al-A'ldm, v4, p!42.
678 See, Mandqib Aljmad Ibn Hanbal, Ibn al-Jawzl, p319.
6?y Born 160AH / 777AD. He became a preacher, a scholastic theologian, a mu' tazilite, a jahmite judge, a de­ 
fender of the doctrine of the Qur'an as create. Became chief judge under the caliphates of Mu'tasim and al-Wathiq. 
Died 240AH / 854AD. See, Tarlkh Baghdad, v4, pp 141-156. Also, Lisdn al-Mizdn, vl, p!71. Also, al-Nujum al- 

Zdhira, v2, pp300-302. Also, Siyar A'ldm al-Nubald', vll, pp!69-171. Also, al-A'ldm, vl, p!24. 
680 See, Tarikh al-Tabarl, vlO, p279. 
6«i Ibid, vlO, p284.
682 They are: Muhammad Ibn Sa'd. Abu Muslim. Yahya Ibn Main. Zuhayr Ibn Harb. Isma' 11 Ibn Dawud. Isrnznl 
Ibn Abl Mas'ud. Ahmad Ibn Ibrahlm al-Dawraql. See, Tarlkh al-Tabafi, vlO, p286.
683 Young in relation to Ibn Hanbal, strong in faith. Died in the Inquisition at 'Anat, 218AH / 833AD. See, Siyar 
A'ldm al-Nubald'. vll, pp238-242. Also, al-Nujum al-Zdhirah, v2, pp220-222.
684 Ishaq Ibn Ibrahlm Ibn al-Hussein Ibn Mus'ab al-Khazal. Held positions during the caliphates of Ma'mun, al- 
Mu'tasim. al-Wathiq and al-Mutawakkil. Ruled Iraq in Ma'mun's absence, 215AH / 830AD. As he did during the 
era of al-Mu'tasim, 218AH / 833AD. Died, 235AH / 850AD. See, al-Kdmil H al-Tankh, Ibn al-Athlr, v7, pi7. 
Also, Kitdh al-Divdrdt, p22. Also, Siyar A'ldm al-Nubald', vll, pi 71. Also, al-A'ldm. vl, p292.
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despatched to Ma'mun who was on manoeuvres in Tarsus, Turkey.685 However, sooner 
had the two arrived at Adanah when news of Ma'mun's death reached them.686 -

The two prisoners were forthwith sent back to Baghdad by road, via al-Raqqah, Syria. 
But at 'Anat, Iraq, Muhammad Ibn Nuh al-'Ijfi died, leaving just Ahmad Ibn Hanbal alone 
to face the government's charges and prison in Baghdad.687 The scholar's fortunes did 
not improve with the accession of al-Mu'tasim in 218AH / 833AD.

After a year in prison Ibn Hanbal was released in 219AH / 834AD to debate the issue of 
the Qur'an as a created or eternal phenomenon with al-Mu'tasim himself, but the former 
proved unyielding in his denial of the Mu'tazilite doctrine and was once again returned to

£_ a o

prison. A year later he received a severe flogging which brought him to the point of
689death but still he held his ground.

Al-Mu'tasim finally released Ibn Hanbal. Soon after the caliph died in 227AH / 
842AD.690 Al-Wathiq, his successor, although refusing out of fear, to physically punish 
the scholar as his predecessors had done before him, declared him persona non grata. 
Al-Mutawakkil, for his part, declared the subject out of bounds and forbade all debate on 
the issue.

685 Located south Turkey on the Mediterranean. Built by Harun al-Rashld, 170AH / 787AD, with seven en­ 
trances. Used as a military camp in the West. Occupied by the Byzantines in 352AH / 963AD. Reconquered by 
the Muslims in 357AH / 968AD. See, al-Rawd al-Mi'tdr, pp388-389. Also, Subh al-A'sha, v4, p!33. Also, 
Nuzhat al-Mustdq, p!95. Also, Tajdrub al-Ummam, Miskaway, v2, p201. Also, Zubdat al-Halab, Ibn al-'Adlm, 
vl, p!42. 
6Kfi Or Adhanah. Located in the south of Turkey. Built by Harun al-Rashld, and completed by his son, Muhammad
al-Arriin. Another military camp. Situated by the river Jayhun. 12 miles from Tarsus. See, al-Rawd al-Mi'tar, 
p20. Also, Destination Turkey, ed by Thomas Goltz, updated by M. Demirsar, pp!32-133. 
687 Manaqib al-Imdm Ahmad Ibn Hanbal, Ibn al-Jawzl, pp312-316. 
6K8 See, Siyar A'lam al-Nubald', vll, pp238-265.
689 See, Manaqib Ahmad Ibn Hanbal, Ibn al-Jawzl, pp328-334.
690 Abu Ishaq Muhammad Ibn Harun al-Rashld. Born, 179AH / 795AD. Conquered Amorium, and built the Iraqi 
town of Samurra', 222AH / 837AD. Made it the capital of the ' Abbasid empire. See, Fawdt al-Wafiydt, v24, 
pp48-50. Also, Tarikh Baghdad, v3, p342. Also, Tarikh al-Tabari, vll, p6. Also, al-Kdmil Fi al-Tarikh, v6, 
pp!48-179. Also, al-Nibrds, Ibn Dihya, pp63-73. Also, Siyar A' Idm al-Nubald', vlO, pp290-306. Also, al- 

Wdfi Bi al-Wafiydt, v5, p!39. Also, al-Akhbdr al-Tiwdl, al-Dlnawarl, p401. Also, al-Ma'arif, Ibn Qutayba, 
p392. Also, al-A'ldm, vl, pp!27-128.
691 Harun Ibn Al-Mu'tasim Ibn Harun al-Rashld. Born 200AH / 815AD. A tyrant. An ardent Mu'tazilite. A 
musician. A man of letters, historian, poet, grammarian and linguist. Died, Samurra', 232AH / 847AD. See, 
Tarikh Baghdad, v!4, p!5. Also, Tarikh al-Tabari, v9, p!23. Also, Fawdt al-Wafiydt, v4, pp228-230. Also, al- 

Nibrds, Ibn Dahya, pp733-80. Also, al-Aghdm, al-Asfaharii, Dar al-Kuttab al-Misriyya, v9, pp276-300. Also, 
Siyar A'lam al-Nubald', vlO, pp306-314. Also, al-A'ldm, v8, pp62-63.
692 Ja' far Ibn Muhammad al-Mu'tasim Ibn Harun al-Rashld. Born 206AH / 821 AD. Tranferred the capital from 
Baghdad to Damascus, then later moved it to Samurra'. The first 'Abbasid caliph to embrace the Shafi' ite doc­ 
trine. Built the town of al-Mutawakkiliyya, (al-Ja'fariyya) near Samurra'. Assassinated there in 247AH / 861 AD. 
See, al-Rawd al-Mi'tar, pp300-301. Also, Fawdt al-Wafiydt, vl, pp290-292. Also, Siyar A'lam al-Nubald', v!2, 
pp30-42. Also, al-Nibrds, Ibn Dahya, pp80-85. Also, al-Kdmil Fl al-Tarikh, v7, ppll-29. Also, Thimdr al- 

Qulub, pi49. Also, al-A'ldm, v2, pi27.
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At the same time al-Mutawakkil, with the help of two Turkish commanders, Wasif693 and 
Bugha the Great,694 rid the government of SnTah and Mu'tazilah influence,695 which 
prepared the way for the Ahl Sunnah's re-emergence once again as a Muslim presence in 
'Abbasid politics.696 As for Ibn Hanbal he remained firm in his resolve to oppose the 
doctrines of the Mu'tazilis until his death in 12th Raff ah al-Awwal 241 AH / 1st August, 
855AD. It is reputed that over half a million people attended his funeral in Baghdad.697

Ahmad Ibn Hanbal composed a number of books which constituted the basis of the 
Hanbafi school of Law, in which he undertook a spirited defence of the Ahl al-Sunnah 
and a venomous denouncement of the ShTah and the Mu'tazilah and their creeds.

V.S.ii Usul Al-Fiqh And The Hanbalites

Ahmad Ibn Hanbal outshone the other three renowned Imams where knowledge of
f^QQ

Hadith science was concerned. Islamic Jurisprudence from the Hanbafi perspective, 
based on the following indicators of law, showed this preference:

1) The Qur'an.

2) The Sunnah, where the speech of the Prophet was given preference over his en­ 
dorsements and actions. If Ibn Hanbal was able to issue a fatwa that was in accordance 
with the Qur'an on an issue then he looked nowhere else (for guidance) neither did he re-

s"{\{\

fer to an Imam's opinion.

In Hanbalite doctrine on Usul al-Fiqh the established Hadith was given preference as an 
indicator over those Ijma' which contradict the established Hadith. If the authenticity of 
the Hadith was confirmed, and it did not contradict the Qur'an, then the Hanbalis placed it

— *in authority over all other indicators, excepting the Qur'an.

69.i Held office of the Chamberlain under Mu'tasim, Wathiq, Mutawakkil, al-Muntasir and al-Mustaln. Appointed 
governor of Aleppo, 247 AH / 862AD, by al-Muntasar. Died 253 AH / 867 AD. See, SiyarAlam al-Nubala', v!4, 
p496. Also, Mawsu'at Duwal al-'Alim al-Isldml Wa Rijaluha, Shakir Mustapha, vl, passim. Also, al-Tarikh al- 
Islami, Mahmud Shakir, v6, pi3. Also, Fawat al-Wafiyat, vl, pi40, 291.
694 Appointed head of the 'Abbasid army by Mutawakkil to fight the rebels in Taffis (Tiblisi, Georgia), 238- 
239AH / 852-853AD. Appointed governor of Aleppo by the same caliph, 245-247AH / 859-861 AD. Died 
248AH / 862AD. See, Siyar A'ldm al-Nubala', v!4, p496. Also, al-Tarikh al-Isldml, Mahmud Shakir, v6, p!3. 
Also, Mawsu'at Duwal al-'Alim al-lslanii Wa Rijaluha, vl, passim; v2, p758, 762. Also, Fawat al-Wafiyat, vl, 
p!40, 291.
695 See, Siyar A 'lam al-Nubala', vl 1, p293.
696 Manaqib al-Imdm Ahmad Ibn Hanbal, Ibn al-Jawzi, p356.
697 See, Siyar A'ldm al-Nubala', vll, pp279-286; pp334-339. Also, W. M. Patton. A. b. H and the Mihna 218-
34 H (Diss), Heidelberg, 1897.
69K Abu Hariifa, al-Shafi'i and Malik.
699 See. I'lam al-Muwaqiln, Ibn Qayyim al-Jawziyya, vl, p23.
7(K> Ibid, vl, p24.
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3) The speech of the Companions and the Followers. The Hanbalis chose that element of 
the Companions speech considered closest in authority to the Qur'an and the Sunnah of 
the Prophet. Any element of the Companions speech which did not agree with the Qur'an 
and the Sunnah was disregarded.

4) Hadith Mursal (incompletely transmitted Hadith). Ibn Hanbal would infer rules from 
Hadith Mursal and weak Hadith on issues not found in the Qur'an, the Sunnah Mutawatir 

and the speech of the Companions.

In the matter of weak Hadith, Ibn Hanbal would infer rules from this indicator if it was 
not considered null or legally disowned or its tranmission flawed, or was not contradicted 
by the speech of the Companions or by an Ijma', then it was given preference as an indi­ 
cator over Qiyas.

5) Qiyas was considered by the Hanbalis as the fifth indicator, and was invoked invari­ 
ably out of necessity,703 and where a rule could not be inferred from the Qur'an, the 
Sunnah of the Prophet, the speech of the Companions, the Hadith Mursal and weak 
Hadith.

6) Ijma'. Ahmad Ibn Hanbal acknowledged in theory Ijma' as a proof but distanced him­ 
self from its use704 on the grounds that it was difficult to prove whether an Ijma' had 
occurred or not, given that for Ijma' to occur there must have been total agreement be­ 
tween the scholars on a particular issue.

Any sign of disagreement,705 the logistics of which thwart agreement, invalidated the 
Ijma'. For this reason, because of this improbabilty, Ahmad Ibn Hanbal gave precedence 
to the Sunnah and the speech of the Companions over Ijma' as an indicator of the law.

On this basis, if Ijma' was to be accepted as an indicator in advance of more reliable in­ 
dicators, then this would have the effect of undermining the authority of the Nussus. 
Hence Ahmad Ibn Hanbal's attitude towards lima' as an indicator of the Law.• i *j

7) Istishab (Presumption of Continuity).
The use of Istishab was widespread amongst the Hanbali jurists, more so than employed
by the other three schools of Law. They were influenced in this respect by the

701 Ibid, vl, p25.
702 Ibid.
703 Ibid, vl, p26.
704 Ibid, vl, p24; v2, p208.
705 Ibid, vl, p24.
706 Ibid.



concomitant development of contracts and commercial dealings in Islamic society. 
Istishdb was divided into Presumption of Original Innocence, Presumption by

— 708Description and Presumption of Ijma'.
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7098) al-Maslahah al-Mursalah (Public interest).

9) Sadd al-Dhara'i' (Blocking of the Means to Evil). If the element of public interest (al- 
Maslahah al-Mursalah) was not in the ascendant in Sadd al-Dhara'i' then the Hanbalis 
gave preference to al-Maslahah al-Mursalah over Sadd al-Dhara'i'. 71 ° An example is 
where a witness or a doctor might view the usually hidden flesh of a woman, forbidden 
to ordinary Muslim men other than the husband, on the grounds of public interest.711

Here we see how the Hanbalis derived their Fiqh from the above Usul, which had the ef­ 
fect of protecting them from deviating in the interpretation of the Law, especially with 
regard to metaphorical interpretation as opposed to literal, as was the case with the heretic 
groups, and that this development derived from the basis of the Hanbafi school of Law
laid down by its founder.7

We noted that the Hanbalis preference for certain indicators over others marked them out 
from the Shafi'is somewhat, but in presenting their arguments they employed a 
methodology similar to that of the Mutakallimun, not that of the Fuqaha' al- 
Hanafiyya.

In matters other than methodology, however, we must consider the Hanbalis closer to the 
Hijazis715 than to the Shafi'is or the Hanafis in terms of the development of their school of 
Law and their adherence, in particular, to the Sunnah and the speech of the Companions 
and the Followers, after the Qur'an, as primary indicators of that Law.

In addition to the works by Ahmad Ibn Hanbal there were a number of books, some that 
recorded thefatwas and sayings of Ibn Hanbal. The basis and the Usul, which constitute 
the Hanbali school of Law,716 were evident in their discussions. A brief list of the most 
prominent of HanbaR writers on the subject of Usul al-Fiqh active up to the end of the 7th

TO? Ibid, vl, pp299-302.
7os Ibid, vl, pp294-299.
709 Ibid, v2, p86.
710 Ibid, v2, pp98-109.
711 Ibid, v2, p!05.
712 See, al-Qawa' id Wa al-Fawa'id al-Usuliyya, Afi-Ibn 'Abbas al-Ba'fi al-Hanbafi, known as Ibn al-Laham, 
passim, ed by Muhammad Hamid al-Fiqi, pub in Cairo, Maktabat al-Sunnah al-Muhammadiyya, 1375AH /
1955AD.
713 See 424, 981 above.
7M See 515, above.
7i.s See 489, above.
716 See, al-Madklial lla Madhdhab al-lmam Ahmad Ibn Hanbal, Ibn Badran, pp 126-142
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century AH / 13th century AD will be included in the appendices.

V.S.iii The Development Of The Methodology Adopted By The 
Mutakallimun (Shafi'ites)

The development of Shafi'i's methodology after the composition of 'al-Risalah'717 be­ 
came known as the methodology of the Mutakallimun. The Snafus, the Malikites and the 
Hanbalites separated Fiqh from Usul al-Fiqh in their debates, after deriving Fiqh from the 
Usul, and in their Ijtihad inclined as much as possible to the use of rational methods 
when it came to inferring rules (from the Nusus ). In addition, they considered applied 
Fiqh (¥um ) to be subject to the universal juristic principles to which it must conform, 
unless the applied Fiqh has a special indicator separate from the juristic principles.

The (development of the) methodology, of the Mutakallimun was characterized by a lack
of fanaticism on the part of any of the standard schools of Fiqh who adopted it, 
(including the ShTah and the Mu'tazilah). This methodology endorsed the universal ju­ 
ristic principles, according to which applied Fiqh was derived from the Usul.

In the works which adopted this methodology the authors introduced their subjects with a 
definition of Logic and language. Then they commenced with a debate on the Shan'ah 
rules, followed by comment on the indicators of God's law, followed by a discussion of 
semantics they penultimately dealt with Ijtihad and TaqUd (Imitation) and finally 
concluded with comment on Equilibrium (Ta' adul) and the weighing of conflicting indi­ 
cators (Tarjih).

After the composition of al-ShafiTs718 'al-Risalah'719 most works on Usul al-Fiqh by the 
Mutakallimun were confined to commentaries on 'al-Risalah'720 itself and some other 
juristic issues. This state of affairs continued until the appearance of the Shafi'ite scholar,
,-,- .,,- -. 721Baqillam.

Baqillarii (d403AH /1011 AD), undertook a comprehensive review of the works of Usul 
al-Fiqh covering the commentary form and other aspects, in a work entitled 'al-Taqrib Wa

T")O

al-Irshad'. This work was said to have matched the erudition of ShafiTs ' Risalah1 .

717 See 720, below.
718 See 505, above.
7iy See 720, below.
72« Commentary by Muhammad Ibn 'Abd Allah al-Sayrafi (d330AH / 941 AD). Also by Abu al-Wafid Hasan Ibn
Muhammad al-Naysaburi al-Ummawl (d349AH / 960AD). Also by Muhammad Ibn 'Afi al-Shashl al-Qaffal al-
Kabir (d365AH / 975AD). Also by Muhammad Ibn 'Abd Allah al-Shaybanf, known as Abu Bakr al-Jawzak~i
(d388AH / 998AD). Also by 'Abd Allah Ibn Yusef al-Juwayni (d438AH / 1046AD). See, Kashf al-Zanun, p873.
721 See 638, above.
722 Ed by Dr 'Abd al-Haniid Abu Zunayd. 1st ed 1993 Mu'assasah al-Risalah.
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Baqillam was succeeded in this role by his student al-Juwaym al-Ash'afi, the Shafi'ite.723 
He composed an outstanding work on Usul al-Fiqh entitled, 'al-Burhan'724 in which the 
methodology of the Mutakallimun was given its highest expression.

A work of comparative importance to 'al-Burhan' was Ghazzafi's725 'al-Mustasfa1 . 726 A 
no less important work on Usul al-Fiqh was Amidl's727 'Ihkanf,728 followed in impor­ 
tance by al-RazTs729 'al-Mahsul'730 and then by 'al-Minhaj'731 composed by al-

— 7^9Baydawi. These above mentioned works represented the fundamental basis for studies 
on Usul al-Fiqh, not only for the Shafi'ites, but for the Malikis and the Hanbalites as 
well.

The Mu'tazilah also adopted the methodology of the Shafi'ites in their debates on Usul al-
— 7"^"^ 71AFiqh, as evidenced in the work of'Abd al-Jabbar, entitled 'al-'Umad' and the work 

of Abu al-Huseyn al-Basn735 entitled, 'al-Mu'tamad'.736

With Juwaynl's work, 'al-Burhan' we witness a new development in the composition of 
Usul al-Fiqh, noting how the author was apparently influenced in his work by Aristotle in

— — —*7^7 7^Rthe field of formal logic, but not until after the era of Baqillam and Ibn Hazm.

723 Born, 419AH / 1028AD. Faqlh, Jurist, scholastic theologian, interpreter of the Qur' an, man of letters, 
mufti, preacher, debater. Taught in Naysabur and Mecca. Became head Imam. Died, Naysabur, 478AH / 1085AD. 
Published works include, 'al-lrshdd', 'al-Burhan', 'al-Shdmil', 'Shifd'al-GhaRl', 'al-Ghiydthi', 'al-'Aqldhah al- 
Niidmiyya', 'Luma' al-Adillah', 'al-Waraqdt'. See, Dhakhd'ir al-Turdth al-' Arabl al-Isldml,' Abd al-Jabbar, vl, 
p353. Also, Tabaqdt al-Shdfi' iyya, al-Subkl, v3, pp249-283. Also, Tabaqdt al-Shdfi' iyya, Ibn Hidayat, pp61- 
62. Also, Tabaqat al-Shafi' iyya, Ibn Qadl Shahbah, vl, pp255-256. Also, Tabiyin Kadhb al-Muftari, pp278- 
285. Also, Kashf al-Zunun, p68, 70, 75, 242, 253, 377, 380, 443, 466, 896, 1024, 1124, 1159, 1541, 1561, 
1562, 1641, 1754, 1990, 2005. Also, Hadiyat al-'Arifm, vl, p626. Also, al-Fath al-Mubln, vl, pp260-262. 
Also, Mu' jam al-Mu' allifin, v2, pp318-319.
724 Ed by Dr 'Abd al-'Azim al-Dlb. pub Qatar 1399AH / 1978AD.
725 See 618, above.
726 1st ed Bulaq, Egypt, 1322-1324AH / 1904-1906AD. 2nd ed Cairo 1356AH / 1937AD.
727 See, 2, chapt II, part three, below.
72x 1st ed Cairo, 1914. 2nd Cairo, 1928. 3rd ed Cairo 1967. 4th ed, Riyadh, 1967, ed by 'Abd al-Razzaq 'Afiff.
5th ed Beirut, 1981.
729 See 930, above.
730 Ed by Taha al-'Alwarii, pub Riyadh, 1979.
731 Pub Cairo, 1908. 2nd edn Cairo 1970.
732 See 635, above.
733 Al-Qacfi 'Abd al-Jabbar, Ibn Ahmad al-Hamadham al-Asad Abadf. A leading Mu'tazilite.Died 415AH / 
1025AD. See, Tabaqdt al-Shdfi'iyyah, Ibn al-Subkf, v3, p219. Also see, Tabaqdt al-Mu'tazilah, p!22. Also, 
Tabaqdt al-Shdfi'iyyah, Al-Asnawl, vl, p354. Also, Tarikh Baghdad, Al-Khafib al-Baghdadf, vll, pi 13. Al- 
A 'lam, Zirikfi, v3, pp273-274.
734 Commentary of al-'Umad by Abu al-Hussein al-Basn, ed by Dr 'Abd al-Hamld Abu Zunayd, pub Medina, 
1410AH/ 1989AD.
735 Abu al-Huseyn al-Basrf, Muhammad Ibn 'Ali al -Tayyib. A Mu'tazilite.Died 436AH.See, Wafiyydt al A'ydn, 
vl, p687. See also Al-Wafi bil-Wafiyydt, v4, p!25. Also Al-Biddyah wal Nihdyah, Ibn Kathlr , v!2, p53. Also 
Shadharat al-Dhahab, v3, p259. Also, Mir'dt al-Jindn, v3, p57. Also Tarikh, Ibn Al-Khaldun. v3, pi87. Also, 
Tabaqdt al-Usuliy\ln, vl, p237. Also, The Introduction to Kitdb al-Mu'tamad.
736 Ed by Muhammad Hamld Allah, Muhammad Bakr and Hassan Hanafi, 1st ed Damascus, 1964-1965.
737 See 638, a bovc. 
73K Sec 360, above.
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'Al-Burhan' was considered to be the most important of Juwayrii's works on Usul al- 
Fiqh. In it the author employed a methodology which resembled in form that adopted by 
the Mutakallimun from the Ahl al-Sunnah but which, in essence, was independent of it 
with regard to the use of logic employed therein to explain the principles of Usul al- 
Fiqh.739

Later generations of jurists studied, abridged and commented on 'al-Burhan' including 
Al-GhazzaR in his work 'al-Mankhul',740 as did Muhammad Ibn * AR al-Tamlml al-Mazafi 
al-Malik!741 under the title 'Idah al-Mahsul Min Burhan al-Usul',742 as did ' Afi Ibn Ismall 
al-Abyafi al-Malikl743 under the title 'al-Tahqlq Wa al-Bayan Fi Sharh al-Burhan744 
followed by Zakariyya Ibn Yahya al-Maghribl al-Malild.745 The latter compared 'Idah al- 
Mahsul Min Burhan al-Usul 1 with 'Al-Tahqiq Wa al-Bayan Fi Sharh al-Burhan', in a 
work entitled 'Kifayat Talib al-Bayan Fi Sharh al-Burhan'. 746

Although Al-Juwayrii was the first scholar to employ logic in expressing his views on 
Usul al-Fiqh, this influence was confined to his introduction to 'Burhan'. 747 In the re­ 
maining pages he resorted to the methodology of the Mutakallimun, making known his 
dislike of Aristotle's logic as a harness to the study of Usul al-Fiqh..

Before the fifth century AH, formal logic was not considered an integral part of the live 
dialectic within which the fundamental principles of Usul al-Fiqh had been forged. With 
Ghazzali748 we note an acceptance of formal logic (in the introduction to Mustasfa), al­ 
though for the reason given above, it did not have a profound impact on actual dialectic.

In 'al-Mustasfa', al-GhazzaR reveals his acceptance of formal logic as an indicator of law 
in its own right,749 claiming in his introduction that knowledge of formal logic was crucial

739 See, introduction to Burhan, vl, pp57-58.
740 Ed by Dr Muhammad Hito, 1st edn Beirut, 1970. 2nd edn 1980.
741 Hails from Mazar, Sicily. Born in al-Mahdiyya, north Africa, 453AH / 1061 AD. A mujtahid in Fiqh and 
jurisprudence. A mufti, jurist, faqih, an interpreter of the Qur'an, linguist, grammarian, doctor of medicine, 
mathematician, man of letters, scholastic theologian. A leading Malikite scholar of his age. Died, Mahdiyya, 
Tunisiyya, 536AH / 1141 AD. See, SiyarA' lam al-Nubala', v20, pp!04-107. See also, al-Dibaj al-Mudhdhahab, 
pp279-281. See also, Shajarat al-Nur al-Zakiyya, pp!27-128. Also, al-Wafi Bi al-Wafiydt, v4, p!51. Also, 
Wafiyat Ibn Qunfudh, pp277-278. Also, Kashf al-Zunun, p557. Also, Idah al-Maknun, vl, pi56. Also, Hadiyat 
al-' Arifm, v2, p88. Also, Mu' jam al-Mu' allifin, v3, p525.
742 See, al-Juwayni, pp 174-175.
743 Born, al-Abyar, East Egypt, 557AH / 1161AD. Faqlh, jurist, scholastic theologian. Died, 618AH / 1221AD. 
See, al-Dibaj al-Mudhdhahab, pp213-214. See also, Shajarat al-Nur al-Zakiyya, pi 16. Also, Mu'jam al-Mu' 

allifin, v2, p406.
744 Manuscript 670, Murad Mullah library, Instanbul.
745 Al-Shafif Abu Yahya al-Hassam. See, al-Kafiyya Fi al-Jadl, p!4. See also, al-Imam al-Juwaynl, Dr 
Muhammad al-Zuhayfi, p!75.
746 Manuscript 1397/624, al-Qurawiyyin library, Fas, Morocco, manuscript 807, Hutsma library, Holland.
747 Sec, al-Burhan, vl, pp 113-158.
74H See 618 above.
749 See, al-Mustasfa. vl, pp2-55.
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to an understanding and explanation of all theoretical sciences not just to Usul al-Fiqh.750 
This introduction constituted an abridgement of his work, 'Mi'yar al-'Ilm' or 'Fan al- 
Muntaq1 . 751

_ —

Ghazzafi underscored his works on Usul al-Fiqh with a knowledge of philosophy, a 
development which was heavily criticised by traditionalists like Ibn al-Salah753 (d 643 
A.H / 1245 A.D) who issued afatwa forbidding use of formal logic in the debate on 
Usul al-Fiqh, because formal logic led to philosophy and by implication to evil, and 
therefore was considered deleterious to the Shari'ah. Its use was considered to be out of 
bounds to all the Companions, the Followers, the four leading Sunrii Imams, their up­ 
right Muslim ancestors and their followers.

Ibn Taymiyya " claimed, for his part, that as a consequence of employing philosophy in 
their arguments, Ghazzafi,756 al-Razl757 and Amidi758 introduced confusion and doubt

— 759into the debate on Usul al-Fiqh. He considered invalid the use of Aristotle's logic in the 
debate, declaring the works of Ghazzafi false for this reason.760

Those in support of Ghazzafi's761 logic based methodology included the likes of Amidi762 
and Fakhr al-Din al-Razi,763 and those against included Ibn al-Salah,764 Ibn Taymiyya,765 
and Ibn Qayyim al-Jawziyya.

750 Ibid, vl, plO.
751 1st ed Cairo, 1927. 2nd ed Cairo, 1961. 3rd ed Beirut, 1964.
752 See 618, above.
753 Born, Shahrazur, in a village called Sharkhan, near Arbil, Iraq, 577AH / 1181 AD. Raised in Mawsil, studied 
there, then moved onto Baghdad, Aleppo and Damascus. Muhadith, interpreter of the Qur' an, faqih, jurist, 
grammarian, historian. Became chief mufti in Damascus, and died there in 643AH / 1245AD. Published works 
include, " Ulum al-Hadith', Tatdwd Ibn al-Salah'. See, Dhakha'ir al-Turdth al-' Arabl al-Isldnii, ' Abd al-Jabbar, 
vl, p!56. Also, Tabaqdt al-Shdfi' iyya, al-Subkl, v5, p!37. Also, Tabaqdt al-Shdfi' iyya, Ibn Hidayat, p84. 
Also, Tabaqdt al-Shdfi' iyya, Ibn Qadl Shahbah, v2, ppl!3-115. Also, al-' Uns al-JaUl, Mujir al-Dln al- 
Hanbafi, pp449-450. Also, Kashf al-Zunun, p48, 70, 836, 1100, 1161, 1218, 1219, 1297, 1830, 2008, 2009. 
Also, Mu' jam al-Mu' allifln, v2, pp361-362. Also, al-Fath al-Mubin, v2, pp63-64.
754 See, Fatdwa Ibn al-Salah, p35.
75? Born, Harran, 627AH / 1230AD. Became a mufti in Aleppo. Moved to Damascus and settled there. Faqih,
jurist, accoontant, astronomer. Died, Damascus, 682AH / 1284AD. See, al-Ddris FT. al-Maddris, al-Nu' aynii, vl,
pp74-75. Also, Shadhardt al-Dhahab, v5, p376. Also, Path al-Mubln, v2, p83.Also, Mu' jam al-Mu' allifln, v2,
p61.
756 See 618, above.
757 See 634, above.
758 See, 727, above.
759 See, Minhdj al-Sunnah, Ibn Taymiyya, v3, p288.
760 See, Minhdj al-Sunnah. Juhd al-Qarihah. Dar' Ta'drud al-'Aql Wa al-Naql. Naqd al-Mantaq. Passim.
761 See 618, above.
762 See 727, above.
763 See 634, above.
764 See 753, above.
765 See 755, above.
766 Muhammad Ibn Abu Bakr Ibn Ayyub al-Zurl al-Dimeshql al-Hanbafi. Born 691 AH / 1292AD. Imprisoned 
along with his teacher Ibn Taymiyya in Damascus Castle. Released on Ibn Tamiyya's death. Died 751 AH / 
1350AD. Composer of numerous works, including I'ldm al-Muwaqiln', ' al-Turuq al-Hukmiyya'ft al-Siydsa al- 

Sharlyya'. 'Shifd'al-Ghani". 'Ahkdm ahl-Dhimma', 'Zdd al-Mu'ad'. 'Akhbdr al-Nisd", 'Maddrij al-Sdlikln', 'Al-
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Ghazzafi767 in this respect was considered a pioneer in harnessing formal logic to the 
study of Usul al-Fiqh. He was for this reason considered a founder of conceptual argu­ 
ment (and verification) based on formal logic in the said field, in the realization that con­ 
ceptual argument (Tasawwurdt) was rooted in cognition (ma' rifah) and that synthetic 
judgements (Tasdiqdt) was rooted in knowledge (" 7/mj.768 Thereafter a section of the 
jurists considered (knowledge of) formal logic as a basic requirement in the process of
T...J -7 769Ijtihad.

V.S.iv The Compilation Of The Works On Usul Al-Fiqh

The first systematic compilation of the most important works on Usul al-Fiqh was 
achieved by al-Razl770 in his book, 'al-Mahsul'771 and the works in question compiled 
were 'al-Burhan 1 ,772 'al-Mustasfa1 , 773 'al-'Amd'774 and 'al-Mu'tamad'. 775 This work of 

al-RazTs, however, was marred by reference to too many indicators and a general over- 
justification of his argument. Several compilers made use of Al-RazTs work. The most 
prominent among them was Siraj al-Dln al-Urmawl776 who provided a summary of al- 
RazTs 'al-Mahsul'777 in his work entitled. 'al-Tahsll 1 ,778 as did Taj al-Din al-Armawl779 in 
his work, 'al-Hasil'. 780

Ruh', 'Ighddhat al-Lahfdn', 'Al-Tafsir al-Qayyim'. See, al-Durar al-Kdmina, v3, pp400-404. See also, Al-Nujum

al-Zdhira, vlO, p249. Also, Shadharat al-Dhahab, v6, pp!68-170. Also, al-Wdfi bil-Waflyydt, v2, pp 270-272.
Also, Bughyat al-Wu'dt, p25. Also, Al-Badr al-Tdli' , v2, pp!43-146. Also, Kashf al-Zunun, passim. Also, Iddh

al-Maknun, vl, p271, p422; v2, p540. Also, Hiddyat al'Arifm, v2,, pp!58-159. E.I. v2, p416. Also, Mu'jam
al-Mu'allifm ,v3, ppl64-166. Also, Mu'jam al-Matbu'dt, Sirkls, p222. Also, Al-A'Idm, v6, p56.
76? See 614, above
76x See, al-Mustasfa, vl, pll. Also, Mi'ydr al-'Ilm. al-Ghazzali, p39.
76y See, Juhd al-Qarihah, Ibn Taymiyya, p376.
770 See 634, above.
771 See 730, above.
772 See 724, above. 
77? See 726, above.
774 See 734, above.
775 See 736, above.
776 Mahmud Ibn Abu Bakr Ibn Hamid Ibn Ahmad al-Urmawl al-Tanukhl al-Shafil, born 594AH / 1198AD. Taught 
in Damascus. Faqih, jurist, philosopher, logician, linguist, judge, debater, scholstic theologian, poet, inter­ 
preter of the Qur'an, Died, Kunya. Turkey, 682AH / 1283AD. Pub works include, 'Matdli' al-Anwdr', ' Fi al- 
Muntaq Wa al-Falsafa', (1st ed Istanbul, 1303AH / 1884AD, 2nd ed Tehran, 1314AH / 1896AD). 'al-Tahsll Min 
al-Mahsul', 1st edn Beirut, 1988. See, Tabaqdt al-Shdfi' iyya, al-Subki, v5, p!55. Also, Kashf al-Zunun, passim. 
Also, Tabaqdt al-Shdfi'iyya, Asnawl, v5, p!55. Also, Hadiyat al-'Arifin, al-Baghdadi, v2, p406. Also, Mu' jam 
al-Matbu'dt, Sirkls, vl, p427. Also, al-Suluk, al-Maqrlzl, vl, p354. Also, Mufarrij al-Kurub, v4, p247. Also, 
Mu'jam al-Mu'allifm, v3, p801. Also, introduction to al-Tahsll Min al-Hasil, pp!5-153.
777 See 730, above.
77x Ed by Dr 'Abd al-Hamld Abu Zunayd, 1st ed Mu'assasah al-Risalah, Beirut, 1988.
77«j Muhammad Ibn al-Hussein Ibn 'Abd Allah. Faqih, jurist, judge, naturalist, debater. Taught in the Sharifiyya
school in Baghdad. Died 655AH / 1257AD. A pupil of al-Razi's. See, Tabaqdt al-Shdfi'iyva, Ibn Qadl Shahbah,
v2, p!20. Also, Kashf al-Zunun, p!615. Also, Hadiyat al-'Arifin, v2, p!26. Also, al-Suluk, al-Maqrlzi. vl,
p385. Also, Mu'jam al-Mu'allifin, v3, pp252-253.
7Ko Manuscript 473 in Dar al-Kuttab, Cairo. Also, manuscript ref 886, Chester Bcatty Library, Dublin.
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Later, Al-Qarrafi781 (d684AH / 1285AD) drew heavily on the Tahsil'782 and the 
'Basil'783 for his work, 'al-Tanqlhat'784 (Tanqih al-Fusul).785 He followed this with both

~^ — 787a commmentary on and a summary of Tanqih al-Fusul'.

_ __ — — 7fiQ
Al-Qadi al-Baydawf, al-Shafi'ite, made a compilation of 'al-Mahsul', 'al-Tahsil' and 
'al-Hasil' 790 in his work entitled, 'al-Minhaj' 'which consisted of an introduction and 
seven chapters. This work was especially valued by the 'Ulama for its comprehensive 
coverage of the Usul al-Fiqh.

__ 7QO _
Finally, 'AR Ibn 'Abd al-Kafi al-Subki, a Shafi'ite, subsequently made a commentary 
on 'al-Minhaj'793 in his work, 'al-Ibhaj', completed by his son, 'Abd al-Wahhab,794 as

7x1 Ahmad Ibn Idris Born, Bahnasah, Egypt, 626AH / 1228AD. Became head of the Malikite school of Law. 
Faqlh, jurist, interpreter of the Qur' an, scholastic theologian, grammarian, master of the Rational sciences. 
Published works include, 'al-Ajwibah al-Fdkhirah', 'al-Ahkdm', 'Anwdr al-Buruq Fl Anwd'al-Furuq', 'Sharh Tanqih 

al-Fusul Fi Ikhtisdr al-Mahsul', 'al-Furuq', 'Mukhtasar Tanqih al-Fusul, 'al-Dhakhirah', 'al-Qawd'id al-Thaldthun 

Fi ' Ilm al-'Arabiyya'. Died, Cairo, 684AH / 1285AD. See, Dhakhhd'ir al-Turath al-'Arabi al-lsldmi, ' Abd al- 
Jabbar, v2, pp754-755. See also, al-Dibdj al-Mudhdhahab, pp62-67. Also, al-Manhal al-Sdfi, Ibn Taghri 
Baracfi, vl, pp215-217. Also, Shajarat al-Nur al-Zakiyya, p!88. Also, Kashf al-Zunun, pll, 21, 77, 186, 499, 
825, 1153, 1359, 1615. Also, Idah al-Maknun, vl, p72, 127, 135, 161, 206, 732. Also, Mu'jam al-Mu'

allifm, vl, pi00.
782 See 778, above.
783 See 780, above.
784 Pub Damascus, date unknown.
785 Ibid.
786 1st ed Cairo, 1889. 2nd ed Cairo, 1973.
787 Damascus, date unknown. See, Dhakhd'ir al-Turath al-'Arabi al-Isldnii, 'Abd al-Jabbar, v2, p755.
788 See 635, above. 
78y See 730, above. 
79o See 780, above. 
?yi See 630, above.
792 'Afi Ibn 'Abd al-Kafi Ibn 'Afi al-Subki al-Shafi'l, born 683AH / 1284AD. Interpreter of the Qur'an and re­ 
citer. Muhadith, scholastic theologian, faqlh, jurist, logician, disputant, grammarian, historian, muffi, judge, 
sufi. Taught in Cairo, became judge in Damascus. Died 756AH / 1355AD. Pub works include, 'al-Ighrid Fi al- 

Haqlqa Wa al-Mejdz Wa al-Kindyah Wa al-Ta'rid', ( Riyadh, 1984), 'Takmilat al-Majmu' ' ( Cairo, 1348-1352AH 
/ 1929-1931AD), 'al-Tamhid' (Pub Damascus, 1951), 'Risdlah Fi al-Saldh' ( Cairo, 1970), 'al-Rafda' ( Kuwait, 
1984), 'al-Sayf al-Saqil' (Pub Cairo, 1937), 'Shifd' al-Suqam' (1st ed Cairo, 1315AH / 1897AD). (2nd ed 
Hyderbad, India, 1952). (3rd ed Cairo, 1970) (4th ed Beirut, 1971). 'Fatawa al-SubkT (Pub Cairo, 1937), 'Al- 

Qawl al-Mahmud' ( Miltan, India, 1921). See, al-Mu jam al-Shdmil Lil Turath al-'Arabi al-Matbu', v3, pplSl- 
153. Also, Tabaqat al-Shafi'iyya, al-Subki, v6, pp!46-227. Also, al-Durar al-Kamina, Ibn Hajar, v3, pp63-71. 
Also, Bughyat al-Wu'at, al-Sayuti, pp342-343. Also, al-Ddris Fi al-Maddris, vl, pp!34-135. Also, Kashf al- 

Zunun , Passim. Also, Iddh al-Maknun, vl, p286; v2, p74, 676, 686. Also, Hadiyat al-'Arifm, vl, pp720-722. 
Also, Mu'jam al-Mu'allifm, v2, pp461-462.
793 See 731, above.
794 'Abd al-Wahhab Ibn 'Afi al-Subki al-Ansafi, bom 727AH / 1327AD, faqlh, jurist, muhadith, interpreter of the 
Qur'an, muffi, debater, judge, historian, man of letters, poet. Taught in Damascus. A preacher in the Umayyad 
mosque, Damascus, where he became a judge. Died 771 AH / 1370AD. Pub works include, 'Jami' al-Jawdmi' (1st 
ed Cairo, 1308-1309AH / 1890-1891 AD), )2nd ed Cairo, 1938), "Tabaqat al-Slidfi'iy\a' (1st ed Cairo, 1906), 
(2nd ed Cairo, 1929), (3rd ed Cairo, 1964), (4th ed Beirut, date unknown), 'Qd'ida Fi al-Jarh Wa al-Ta'dil'( 

Aleppo, Syria, 1978), 'Muld al-Ni'am Wa Mubid al-Niqam' (1st ed Cairo, 1898) (2nd ed Leiden, 1908), (3rd ed 
Cairo, 1948) (4th ed Beirut, 1983), Way/ al-'Vllah ft Bellah (1st ed Kuwait, 1986). See, al-Mu'jam al-Shdmil Ll- 

al-Turdth al-'Arabi al-Matbu' , v3, pp!47-151. Also, al-Durar al-Kdmina, Ibn Hajar, v2, pp425-428. Also, al- 

liadr al-Tdli' , al-Shawkam, vl, pp410-411. Also, Kashf al-Zunun. passim. Also. Idah al-Maknun, vl, p281. 
Also, Hadiyat al-'Ariftn, vl, p639. Also, Mu'jam al-Mu'allifm, v2, pp343-344. Also, introduction to al-lbhdj.
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-> 795 —did Muhammad Ibn al-Hassan al-Badakhshi, a Hanafite, in his work, 'Mnahij al- 

'Uqul'.796 Al-Asnawi 797 made a commentary of 'al-Minhaj' in his work,' ',798 as did 
Muhammad Ibn Yusuf al-Jizri799 in his work 'Mi'raj al-Minhaj'. 800

__ _ _ Qfll

The next main compiler of works on Usul al-Fiqh was al-Amidi, who made a compi­ 
lation of 'al-Burhan',802 'al-Mustasfa',803 'al-'Amd' 804 and 'al-Mu'tamad' 805 in his work

_ Q(\£ _
'al-Ihkam' This work of Amidi's was noted for its thorough examination of the four 
Sunrii schools of law. Like Al-Razi, al-Amidi's work was made use of by later compil­ 
ers. Thus, Ibn al-Hajib,807 a Malikite, abridged the 'Ihkam' of Amidi 808 in a work enti-

Qf\Q

tied,'Al-Mukhtasar al-Karjir' followed by a summary of the latter entitled 'Mukhtasar

pp6-22.
795 Jurist, logician, faqlh. Died, 922AH / 1516AD. Pub works include, 'Shark al-Shamsiyya Fl al-Muntaq', 

'Shark al-Badakhsh! (Mandhij al-' Uqul)'. pub Cairo with Shark al-Isnawl and 'al-Minhaj' by al-Baydawl. See, 
Kashf al-Zunun, p!063. Also, Mu' jam al-Mu' allifin, v3, p!59.
796 1st ed Cairo, date unknown. Pub with Nihayat al-Sul by Asnawl.
797 'Abd al-Rahlm Ibn al-Hassan Ibn 'Afi al-Isnawl, born Isna, south Egypt, 704AH / 1305AD. Historian, in­ 
terpreter of the Qur'an, faqlh, jurist, linguist, prosodist, grammarian. Taught in Cairo, died 772AH / 1307AD. 
Pub works include, 'al-Tamhid Fl Takhnj al-Faru' 'Ala al-Usul', ed by Dr Hito, pub Beirut, 1980. 'Tabaqat al- 

Shdfi' iyya', pub Baghdad, 1970-1971. 'Al-Kalemdt al-Muhimmah', pub Jerusalem, 1985. 'Al-Kawkab al-Duri', 

pub Amman, 1985. 'Nihayat al-Sul Fi Shark Minhdj al-Usul', 1st ed Cairo, 1317AH / 1918AD. 2n edn Cairo, 
1343-1345AH / 1924-1926AD. 4th edn Beirut, 1982. See, al-Mu jam al-Shdmil Li-Turdth al-'Arabl al-Matbu', 

vl, pp68-69. Also, al-Durar al-Kdmina, Ibn Hajar, v2, p354, 356. Also, Bughyat al-Wu'dt, al-Sayu.fi, pp304- 
305. Also, al-Badr al-Tdli' , al-Shawkarii, vl, pp352-353. Also, Hussen al-Muhddarah, al-Sayutl, vl, pp242- 
246. Also, Kashf al-Zunun, passim. Also, Iddh al-Maknun, vl, p!38, 379; v2, p609, 610, 653. Also, Hadiyat 

al-' Arifin, vl, p561. Also, introduction to al-Tamhid, pp!9-40. Also, Mu'jam al-Mu' allifin, v2, pp!29-130.
798 Pub with the commentary by Badakhshi, Cairo, date unknown. 3 vols. Pub with al-Taqrir, Ibn Amiir al-Haaj, 
Cairo, 1924. Pub, Cairo, 1927. Beirut, 1982.
799 Born, Jazirat Ibn ' Umr, south east Turkey, 637AH / 1239AD. Studied in Syria and Egypt. Faqlh, jurist, 
scholastic theologian, grammarian, rhetorician, logician, doctor of medicine, mathematician, poet, interpreter 
of the Qur' an, man of letters. Died, Cairo, 711AH / 1312AD. See, Tabaqat al-Shdfi' iyya, al-Subkl, v6, p31. 
Also, al-Durar al-Kdmina, v4, pp299-300. Also, Hussen al-Muhddarah, al-Sayutl, vl, p314. Also, Kashf al- 

Zunun, p92, 1616, 1879. Also, Hadiyat al-' Arifin, v2, p!42. Also, Tabaqat al-Shdfi' iyya, Ibn Qadl Shahbah, 
v2, pp235-236. Also, Mu'jam al-Mu' allifin, v3, p783. 
soo Ed by Dr Sha'ban Ismall. 1st ed Cairo, 1993. 
MM See, 727, above.
802 See 724, above.
803 See 726, above. 
x<>4 See 734, above. 
80s See 736, above.
806 See 727, above.
807 Ibn al-Hajib,Uthman Ibn 'Umar Born, Isna, south Egypt, 570AH / 1174AD. Excelled in the Qur' anic sci­ 
ences, jurisprudence, Fiqh, grammar, prosody. Taught in Cairo, Damascus and Alexandria. Became head of the 
Malikite school of Law. His published works include, 'al-Iddh Fi Shark al-Mufassal', 'al-Shdfiyya', 'al-Kdfiyya', 

'Muntahd al-Wusul Wa al-Amal Fi 'Ilmay al-Usul Wa al-Jadl', 'Mukhtasar al-Muntahd, 'al-Qasida al-Muwashhaha', 

'Shark al-Wdfiyya Nairn al-Kdfiyya'. See, Dhakhd'ir al-Turdth al-' Arabl al-Isldml, 'Abd a/-Jabbar, vl, pp82-84. 
Died, Alexandria, 646AH / 1249AD. See, Tabaqat al-Qurrd', Ibn al-Jazfi, vl, pp508-509. See also, Bughyat al- 

Wu'at, al-Sayutl, p323. Also, Kashf al-Zunun. p!62, 212, 351, 593, 1020, 1134, 1370, 1374, 1427, 1539, 
1625, 1735, 1774, 1806, 1853. Also, Hadiyat al-' Arifin, vl, pp654-655. Also, Shajarat al-Nur al-Zakiyya, 

pi67. See, al-Dibdj al-Mudhdhahab, pi89. Also, Tabaqat Ibn Qunfudh, pp319-320. Also, Hussen al- 

Muhddarah, al-Sayutl, vl, p456. Also, Siyar A' Idm al-Nubald\ v23, pp264-266. Also, Mu' jam al-Mu' allifin, 

v2, pp366-367. 
808 See 806, above. 
8iw Sec 807, above.
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al-Muntaha' 810 which proved a favourite with students of Usul al-Fiqh, due to its 
accessibility. Its reputation reached both the far east and the far west of the Islamic

811 —empire. It was widely commmented on and praised, not least by 'Adud Allah Wa al-
~~> 819 81 ^Dm al-iyji who commented on the 'Mukhtasar al-Muntaha1 .

V.S.v The Conjoining Of The Works Of Usul Al-Fiqh And Its 
Methodologies

It becomes clear on investigating the works of Usul Fiqh which have come down to us 
that they had been composed according to different methodologies. The 'Ulama attempted 
to fuse and combine these methodologies into one, or combine the works themselves into 
more managable compilations, a process that continued until the end of the seventh 
century A.H. / thirteenth century A.D., when it reached its perfection in the work of Ibn 
al-Sa'afi, entitled 'Badi' al-Nizam'. Here the methodology adopted by the Hanafite 
al-Bazdawl, as expressed in his 'Usul', was successfully conjoined with the 
methodology adopted by the Shafi'ite Amidi, as expressed in 'al-Ihkam'. Similarly, 
Ahmad Ibn Kamal al-Dln Ahmad Ibn Ni'mah816 (d 694 A.H / 1294 A.D) combined study 
of the 'Mahsul' of al-Razi817 with the 'Ihkam' of al-Amidi.818

The two methodologies of the Hanafis and the Mutakallimun were given expression in-
O 1 Q

dependently of one another until Ibn al-Sa'afi combined them in his work 'Badi' al-
— 890 — 891Nizam', in effect a discussion of and a comparison between the 'Ihkam' of 

Amidf, 822 a Shafi'ite and the 'Usul' of Bazdawl,823 a Hanafite. 'Badi' al-Nizam' itself 
constitutes a resurgence in the compilation of works on Usul al-Fiqh, which above all 
confirms the principles of Usul al-Fiqh through their application in Islamic society by the

xio Pub Istanbul, 1326AH / 1908AD.
«ii See, Muqaddimah Ibn Khaldun, p456.
812 'Adud Allah al-Qadi 'Abd al-Rahman Ibn Ahmad Al-lyji. Died 756AH / 1355AD. See, Bughyat al-Wu'dt, p296.
See also, Miftdh al- Sa'ddah, vl, p!69. Also, Al-Durar al-Kdmina fi A'ydn al-Mi'at al-Thdmina, v2, p322. Also,
Tabaqdt al-Shdfi'iyyah, Ibn al-Subkf, v6, p!08. Also, Tabaqdt al-Shdfi' iyyah, Ibn Qadi Shahba, v3, pp27-29,
no 594. Also, Tabaqdt al-Shdfi'iyyah, Al-Asnawi, p341. Also, Al-Badr al-Tdli" Al-Shawkarii, vl, p326. Also,
Shadharat al-Dhahab, v6, pi74. Also, Mu'jam al-Mu'allifin, v5, 119. Also, Al-A'Idm, Al-Ziriklf, v3, p295.
Also, Mu'jam al-Mutbu'dt, Sirkis, v2, p!331. 
KM Pub Instanbul, 1307AH / 1889AD. 
xi4 See, sections, chapt I, part 3. below.
815 See, chapt II, part 3 passim.
816 Born, Jerusalem, 622AH / 1225AD. Studied Jerusalem, Damascus and Cairo. Appointed sheikh of the Shafi' 
ites. Linguist, polemicist, calligraphist, mufti, preacher, poet, judge. Died, Damascus, 694AH / 1295AD. See, 
Tabaqdt al-Shdfi' iyya, Ibn Qadi Shahbah, v2, pp 160-162. Also, Tabaqdt al-Shdfi' iyya, al-Subkl, v5, p7. Also, 
al-Manhal al-Sdfi. vl, pp212-214. Also, Iddh al-Maknun, vl, p!72. Also, Bughyat al-Wa' at, al-Sayu.fi, pp!27- 
128. Also, al-Fath al-Mubin, v2, p96. 
HI? See 730, above. 
ni8 See 806, above. 
HIM See 3, chapt II, part three, below.
820 See chaptar III, part three.
821 See 728, above.
x:: See 727.
K23 Seel, chapt II, part three.
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leading Sunn! mujtahids of the day.

'Ubayd Allah Ibn Mas'ud al-Mahbubl, better known as Sadr al-SharTah,824 (d 747 A.H / 
1346 A.D) followed in the footsteps of Ibn al-Sa'afi. He composed a work entitled

_ Q*JC _

Tanqih al-Usul 1 , in which the author compares the ideas present in the 'UsuT of
i _ 80*7 — fiOfiBazdawi, with those present in the 'Mahsul' of al-Razi and those present in the 

'Mukhtasar' of Ibn al-Hajib. 829 This was followed by the author's commentary on 
Tanqih al-Usul 1 entitled 'al-Tawdih Fi Hall Ghawamud al-Tanqlh'. 830

After this period, towards the end of the seventh century A.H / thirteenth century A.D 
there emerged a new school whose task was to compile and comment on the most rele­ 
vant methodologies employed in the branch of Usul al-Fiqh. The activities of this school

Q'l 1

prevailed until this century.

K24 'Ubayd Allah Ibn Mas'ud Ibn Mahmud Ibn Ahmad al-Mahbubi al-Bukhari. Scholar in philosophy , Usul al- 
Fiqh and natural sciences. His published works include, 'al-Tanqih Fi Usul al-Fiqh', 'al-Tawdih', 'Sharh al- 
Tanqih', 'Shark al-Wiqayah' (by his grandfather, Mahmud. See, Miftah al-Sa'dda,\2, p240. ), 'al-Nikayah 
Mukhtasar al-Wiqayah' Died Bukhara 747AH / 1346AD. See, al-Fawd'id al-Bahiyya, pp!09-112. Also, al- 
Jawdhir al-Mudiyya, v2, p365. Also, Kashf al-Zunun, p419, 496, 1047, 1270, 1971, 2011, 2021. Also, 
Mu'jam al-Mu'allifin, v2, p355. Also, al-A'lam ,v4, pp!97-198. Also, Tarikh al-Adab al-'Arabi, Brockelman, 
v6, passim. Also, Miftah al-Sa'dda, vl, p62; v2, p!62, 170.
«25 Tanqih al-Usul, commented on by the same author under the title, 'Al-Tawdih Lil-Tanqih'. The latter was 
commented on by Sa'd al-Din al-Taftazarii al-ShafiT entitled. 'Sharh al-Talwih 'Aid al-Tawdih'. 1st ed Teheran, 
1282AH / 1865AD. 2nd ed Istanbul 1304AH / 1886AD. 3rd ed Cairo, 1322AH / 1904AD. 4th ed Cairo 1324AH / 
1906AD. 5th ed Cairo 1327AH / 1909AD. 6th ed Cairo 1327AH / 1909AD. 7th ed Cairo 1357AH / 1938AD. 
See, al-Mu'jam al-Shamil Li-al-Turath al-'Arabi al-Matbu', vl, pp251-252. 
«2r, See 436, above.
827 See 730, above.
828 See 634, above. 
82y See 810, above.
830 See 825, above.
831 'Abd al-Wahhab Ibn 'AH al-Subki (d771AH / 1371AD). Composed a work entitled 'Jami' al-Jawdmi'', pub 
Cairo, 1890-1891. Muhammad Ibn 'Abd al-Wahid al-Siwasl, known as Ibn Hummam (d861AH / 1457AD). He 
composed a work which united the methodologies of the Hanafis and the Shafi'is in his work entitled 'al-Tahrlr 1 , 
pub Cairo 1351 AH/ 1932AD.
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PART TWO

AN OUTLINE OF THE STUDY OF ISLAMIC JURISPRUDENCE

Chapter I 

Introduction

The aim of PART TWO, is to present a clear picture of the various processes that 
practitioners in the field of Islamic jurisprudence, from the beginning of Islam to the 7th 
century AH, 13th century AD, have followed in order to derive (new) rules. To that 
extent, PART TWO gives an outline of development of Islamic jurisprudence dealing 
mainly with the source material, issues, modes of representation, the principles and 
evidence. It consists of five chapters. Chapter I is the introduction. Chapter n outlines the 
Fundamentals of the Study of Islamic Jurisprudence, and Chapter III gives some idea 
about the types of legal indicators that form the basis of Islamic Jurisprudence. Chapter 
IV deals with the Transmission of Texts and Chapter V tackles issues of Meaning and 
Interpretation of Texts. The last chapter in PART TWO, namely, Chapter VI, describes 
Ijtihad And Taqfid And Other Methods Of Reaching Verdict, which includes the weighing
of conflicting indicators.

1.1 Jurisprudence During The Time Of 
The Prophet And His Companions

The first Muslims received guidance in matters of religion directly from the Prophet. That 
took the form of rules (Ahkam) conveyed by word of mouth and exemplified by the 
lifestyle of the Prophet himself. Thus, derivation of new rules during the time of the 
Prophet was a straightforward process. There were the continual revelations of Allah 
dispensing guidance (in the form of the Qur'an), and failing this Muslims were to be 
guided by the wisdom of the Prophet and thereafter by the counsel of the Companions.

The majority of Companions, after the death of the Prophet, memorized the Qur'an and 
the Sunnah and relied on their memory when asked to deliver a judgement regarding an 
issue, using the Qur'an and the Sunnah as sources for the derivation of new rules. They 
never referred, or were able to at the time, to written texts.

1.2 The Demands Of A New Era

After the era of the Companions, Islam went through a period of vast expansion. Diverse 
peoples with their own languages were absorbed by the new religion and the old oral



culture made way to the written. Here the jurists and the mujtahids harnessed their 
knowledge of linguistic principles to explain the grammatical sciences, syntax and so on, 
as well as formulate the principles of Fiqh which they derived from the Companions and 
their Followers.

In addition, the transmitted traditions of the Sunnah needed verification through an in­ 
vestigation of the ways of transmission and the probity (' Addlah) of its transmitters. 
This is vital so that the truthfullness of the account can be verified. Then knowledge of 
the abrogating and abrogated traditions was required, along with a study of the meaning 
of words.

The writings on Usul al-Fiqh from the time of the first century AH / seventh century AD 
leading up to the seventh century AH / thirteenth century AD were diverse and scattered in 
terms of content and method. From then onwards efforts were made to combine these 
diverse approaches. This was best exemplified by Ibn al-Sa'afi in 'Badi' al-Nizam1 , an 
innovative and comprehensive work.

Ibn al-Sa'afi's method in composing and commenting on Usul al-Fiqh was imitated by 
most scholars in later periods when studies in Usul al-Fiqh levelled off in terms of inno­ 
vation, when the jurist, requiring sources from which he might derive new rules, turned 
conservative in his scholarly conduct.

He who scrutinizes the works of Usul al-Fiqh will find the jurist fully acquainted with his 
subject and able to define and explain Usul al-Fiqh in terms of its development, history, 
its issues and the sources from which Usul al-Fiqh is derived. He will also find him 
acquainted with the sister subjects of scholastic theology, philosophy and the linguistic 
sciences which bore a relation to the study of Usul al-Fiqh, as well as able to explain the 
principles of Usul al-Fiqh in terms of concepts and synthetic judgements (tasdiqdt).

The jurists studied the indicators (adillah) of God's law and divided them into two sec­ 
tions, as follows:

1) The authentic adillah. Namely, the Qur'an, the Sunnah, Ijma' and Qiyas.
2) The disputed indicators. Namely, Istidldl, i.e. deduction, and the indicators listed un­ 
der this category.

The jurists also explained the conditions of Ijtihdd (reasoning), Ifta' (issuance of a 
fatwd) and Taqfid (imitation), as well as clarifying the methods employed in Tarjlh (the 
weighing of conflicting indicators) on every day issues with regard to their equality or 
contrariness.
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Chapter II

Fundamentals Of The Study 
Of Islamic Jurisprudence.

II.l The Technical Import Of Fiqh

The difference between Fiqh and Usul al Fiqh is that the former concerns itself with 
knowledge of the detailed rules (Ahkam ) of Islamic law in its various branches, whilst 
Usul al Fiqh is concerned with methods that are applied in the deduction of such rules 
from their sources.

Fiqh, as the 'Ulama' see it, is knowledge of the laws of obligation (Ahkam al Takfif). 

Namely where afaqlh has to know the difference between a definitive proof (qat' i) 

from a speculative one danm ( ), in order that he may arrive at the correct deduction, the 
datil being an indication in the Sources (Usul) from which a practical rule of ShafTah or 
a Hukm is deduced. For example, the clear injunctions of the Qur'an and Mutawdtir 

Hadith are all (qat' i) in respect of both transmission and meaning.

A solitary Hadith (Ahad) on the other hand is of speculative authenticity and therefore
falls under the category of speculative proofs. As such, it cannot be subjected to analogy 
(Qiyasj because a Qiyas, in order to be valid, must be founded on an established Hukm 

of the Qur'an, the Hadith of the Prophet, or Consensus (Ijma'). Qiyas is not considered 
one of the transmitted proofs (Adillah al Naqliyya ) rooted in the Qur'an, the Hadith or 
Ijma' whose authority is binding and independent of any rational justification that might

832exist in their favour .

The doctrine of the branches, or applied Fiqh, can be divided into three sections:
1) The science of what is permissible in Islam (' Ilm alMashru')

2) Knowledge of what is permissible through the texts and the Usul al Fiqh which ex­ 
pounds the indications and methods by which the rules of Fiqh are deduced from their 
sources.

3) Application of Rules (Mashru'iyyah -legality).

K32 Al-Rurhan ,vl,p85.
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II.2 Terminology And Definition833

The term 'Usul al Fiqh' is used in Arabic to denote the area of scholarship in Islamic 
Jurisprudence. It is a genitive construction which consists of two parts: 'usul' and 'al- 
Fiqh'. The first part of this construction 'usul' is the plural form of the Arabic noun 'asl 

' which means fundamental, root, origin, or source. The second part, 'al-Fiqh ' denotes 
"(me) understanding". Thus the genitive construction 'Usul al-Fiqh 1 as a whole means 
"the fundamentals of understanding (Islamic law)".

Fiqh denotes knowledge of something. Hence the first form verb, first person singular 
past tense: Faqihtu al Hadith (I have learnt the Hadith), later to be associated with 
knowledge of the Shan'ah. The bearer of such knowledge is given the title of Faqlh 

(jurist) , plural Fuqahd' Hence also the second and fourth forms transitive: Faqqaha
O'jc

and Afqaha: to teach fiqh is to presuppose a mastery of the subject • We note also the 
intransitive fifth form, Tafaqqaha, to devote oneself to the study of Fiqh, seen as

— filAsynonymous with: Li-Yatafaqqahu fi al-Dln , namely devoting oneself to the study of 
the religion of Allah.

It is said of Fiqh that it represents a means by which it is possible to attain a knowledge 
of something hidden, through reference to a known source or knowledge. In this sense,
_ fi^*7 _Fiqh is a more specialized term than knowledge (' Ilm) . Also, Fiqh is a term synony­ 
mous in meaning with an understanding of the scholastic theology (' Ilm al Kalam) and

838its concepts .

Scholarship in Islamic jurisprudence has traditionally concerned itself with the study of 
four fundamentals. The first fundamental 'asl' is referred to in Arabic as 'dalil', ie. evi­ 
dence. The Arabic word 'daUl' refers to a single evidence whereas its plural, 'adillah', 

denotes several pieces of evidence.

Evidence in Islamic jurisprudence is sought in four primary sources: the Qur'an, the 
tradition of the Prophet Muhammad, (ie.'Hadith ' and 'Sunnah ' which mean the 
Prophet's sayings and conduct, respectively), the consensus of opinion and analogy.

833 Al-Ihkdmfi Usul al-Ahkdm, Sayf al-Dln al-Amidi, vl, pp7-14. See also, Kashf al-Asrdr, Al-Bukhan, vl, 
pp7-19. Also, al-Mu' tamad, Abu al-Hussein al-Basri, vl, pp6-ll. Also, al-Bahr al-Muhlt, Al-Zarkashf, vl, 
pp!5-l 14. Also, Al-Mahsulfl ' Ilm Usul al-Fiqh, Fakhr al-Dln al-Razi, vl, pp78-82. Also, al-Wusul ild al- 
Usul, Ibn Burhan, vl, pp47-56. Also, Al-Burhan, al-Juwayrii, vl, ppl-5. Also, Ihkdm al-Fusul fi Ahkdm al- 
Usul, al-Baji vl, pp45-69. Also, al-Ta' rifdt, al-Jurjarii, p28. 
K34 Mujmal al-Lugha , v 2, p703.
835 Al-Qdmus al-Muhlt ,V 4, p291.
836 The Qur'an: Text, Translation and Introduction by Muhammad Marmaduke Pickhall: Dar al-Kitab Allubnaril, 
Beruit, 1970. Surah al-Tawbah, Ayah 122.
837 Mufraddt al-Rdghib, Al-Asfaharii, p384. 
KM Arils al-Fuqahd', p308.
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Consensus of opinion is referred to in Arabic as Ijma'. The degree of consensus and the 
group among whom consensus is considered will be discussed later. Analogy, on the 
other hand, is denoted in Arabic by the word ' qiyas '. Again, the method of applying 
analogy and the areas of its application will be discussed later.

The second fundamental in the study of Islamic Jurisprudence is referred to in Arabic as 
'al-Rujhan'. This term means the preponderance or predominance of a certain way of 
thinking. It is by 'al-Rujhan ' that one can distinguish the literal text (haqiqi) from the 
metaphorical (majazi ) through Asl.

The third fundamental in this study is referred to as 'al-Qa'i da al- Mustamirra ' (enduring 
principle). Literally the term means the principle that applies in certain enduring 
circumstances where deviation from a rule is allowed. Technically the principle is 
designed for unavoidable deviation from a rule lAsl '.

o^rt

The fourth fundamental is 'surat-al-Maqls' (Analogy) which constitutes the means by 
which to judge the soundness of a principle (Asl) with an equivalent (subsidiary) 
principle.

We refer to Asl as used in Qiyas: namely to discover something from that which is 
known, through the process of reasoning from parallel cases with Asl (original case), 
far' new case and 'ilia (cause) forming the key elements of the deductive process .

We also refer to Asl in the sense that the method of deduction best suited to obtaining the 
(hukm Sharl) of a particular problem must derive from the Usul (al-Fiqh)841 . Evidence 
(DaUl) for instituting a ruling must be rooted in one (Asl) of the four roots of Fiqh842 . 
Knowledge (7/ra ) derives from Asl . Asl can sometimes take the meaning of the 
Hukm (ruling) on which it was based, as well as being synonymous with Dafif44 .

The issue to which Qiyas is applied, the Furu', must have an 'ilia (cause) in common 
with the original Hukm (ruling) in which an Asl is inherent. Thus one might term such 
an Asl as mahall al Hukm, as the location of the Asl.

Through evidence (DaVil) one can reach and attain an insight into or knowledge of an 
idea845 , the most important evidence being rooted in the Qur'an.

iw See 845, above.
840 Ihkam al-Fusul, p52.
X4i Al-Ta'rifat, p28.
K42 Qawatl' a l-Adillah, tol 2b.
843 Kitab al-Hudud ft al-Usul ,Ibn Furak, No 125.
X44 Al-ldah Li-Qawanln al-lstilah , fol 14a.
X4s Ibid, fol 7a.
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The source (As/) from which transmitted proofs (Adillah Naqliyyd) derive, i.e. The 
Qur'an, the Hadith, and Ijma' must show a chain of authorities (Isnad) going right back
to the Prophet himself. The Adillah Naqliyya possess an authority and binding force 
independent of any rational justification, unlike Usul (sources) which are not considered 
as definitive proofs, namely Qiyas, Istihsdn (considering something as good),Istislah 

(considering something as suitable) and so on846 .

These rational proofs (Adillah ' Aqliyya ) are founded on reason and need to be justified 
through analogy (Qiyas). Qiyas, for its part, in order to be valid, must be founded on an 
established Hukm of the Qur'an, the Hadith of the Prophet or Ijma' (consensus)847 .

II.3 Rules Of Jurisprudence ( Ahkam Al-SharTah )

These relate to actions which are regarded as permissible (Mubdh) or commendable 
(Mandub), or forbidden (Muharram)\ prohibited (Mahzur), reprehensible (Makruhy, 

obligatory (Wdjib ) and so on as deduced from the texts in the way of commands 
(Awdmir ) and prohibitions (Nawdhi ). But one must look to the wording of the text in 
question, its subject matter and other supportive evidence to ascertain whether a command 
(Amr), say, either conveys obligation or implies a recommendation (Nadby or even a 
mere permissibility (Ibdhah) and not an obligation (Wujub ).

Where the value of the definitive ( Qat'l) proof is ambiguous, thefaqlh must resort to 
supportive evidence in the sources or to intellectual endeavour (Ijtihdd) to determine the

r^u i *848true meaning of the text .

Fiqh then, is knowledge of the rules of jurisprudence (Ahkdm al Shari'ah), in its various 
branches, these rules being deduced from the evidence (adillah) of Shari'ah 849 . From 
this, afaqlh can identify lawful action (Hold I) from an unlawful one (Hardm), or 
distinguish in the matter of command between an obligation (Wujub} and a rec­ 
ommendation (Nadb), and in the matter of prohibition (Nahy ) between illegality 
(Tahrimy and abomination (Kardha) and so on850 .

Amidi makes it clear from the outset that an understanding of the command or prohibition 
is not so much rooted in the linguistic form of the imperative, as in the text or the subject 
matter of the command or prohibition and other supportive evidence from which a precise 
rule of jurisprudence (Snarl) can be determined.

H4f> Miftah al-Wusul, pi.
MI Ibid, p!55.
K4H AI-Mu'tamad, vl, pp4-5.
MM Shark Al -lyjl ,' Ala Ibn al-Hajib, vl, p5.
MO Sharh Rawdat al-Ndzir, vl, pi9.
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Amidl's opinion represented the majority view amongst the Ulama', although some 
thought that the imperative form alone was sufficient to convey, in the case of command 
CAmr ) (for example) an obligation (Wujub), rather than a recommendation (Nadb ) or 
even a mere permissability (Ibdha), and in the case of forbidding (Nahy) an abomination 
(Kardhah ) instead of a prohibition (Tahrim). This latter view was held by the 
Mu'tazilah, known as the rationalists, who saw speech as a phonic phenomenon, so 
identifying command with a linguistic form.

Amidf, however, saw the imperative form If'al (i.e. do) as being identifiable with a 
meaning, a mental content, through which vehicle God wills that certain acts be com­ 
manded without necessarily willing these acts to occur, or rather that God wills that we 
ought to act in a particular way. In short, it is not what we should do and should not do 
but what we ought and ought not to.

In this scheme of thought, where God is seen as the omnipotent figure having, in the pre­ 
destined sense, mapped out the fates of man, Amidl could never accept the Mu'tazilis 
definition of a command as the willing of an act (Irddat-al-Fi' I). Rather, he uses the 
expression, "a calling for an act" (Talab-al-Fi 1 1) which represents a mental disposition, 
finding expression in vocal language (Kalam al Nafs) not through a calling out loud.

In the case studies where a command signifies an order (Amr ), a threat (Tahdid ), or a 
permission (Ibdha ), these are all taken to be literal meanings (Hafiqa ). But the ulama 
differ in opinion as to whether the If'al form signifies both imposition of obligation 
(wujub) and recommendation (Nabd J, as literal meanings, or that it might be a 
homonym, denoting different meanings; or that the same form signifies imposition of 
obligation only, and that recommendation (Nadb) and all other meanings are non-literal 
(Majdzi) or that the form is a (Zdhir ) signifier of recommendation (Nadb ); or that 
suspension of judgement is made (by some jurisprudents) on what exactly the Ifal form 
is a signifier of.

As for Amidi, he sees the Ifal form as no more and no less than a Zdhir signifier of the 
command. If imposition of obligation (Wujub), recommendation (Nadb ) or 
permissibility (Ibdha) is implied, then this must be found in the contextual clues.

A literal meaning (Haqiqa) stripped of its contextual clues ('Ariya 'An al Qara'in ), is a 
meaning which occurs immediately to the mind of the hearer. It is a meaning that arises 
immediately (Mubddara ), or a meaning triggered off in the mind of the hearer without 
triggering off any other meaning.

Jurisprudents, concerned to articulate the divine categorizations of human acts, strived to
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be specific in their definition of the If 'al form and the meaning of it, conveyed so as to 
rely less on contextual clues i.e. having to rely on Ta'wil ,i.e., to comb the context and 
seek out contextual evidence to either negate or confirm presumptions that the If 'al form 
imparts, be it obligation (Wujub), recommendation (Nadb), or mere permissibility (baha) 

from which evidence they might articulate the law.

Amidi's definition that the If 'al form is a (Zdhir ) signifier for a calling of an act places 
the onus on the Mujtahid to seek the meaning of the command in the context.

A called for act, however, can only be an act whose performance has priority (Rujhdn) 

over non-performance (Tark).

If a non-performance is banned (Mumtani 1 a) the act constitutes an obligatory act 
(Wdjib). Where the non-performance is not banned then the priority of performance will 
be due either to some benefit in the Hereafter, in which case the act constitutes a 
recommendation (Mandub), or to some benefit in the present world, in which case the act 
constitutes guidance (Irshdd) (851 ).

The early Fuqaha' differed in their opinion as to the function of the command stripped of 
its contextual clues, namely what the If 'al form is a haqiqa expression for, when it 
occurs by itself.

_ ^_ __ o ^O

Abu Ishaq al Isfrayirii and a number of scholastic theologians (Mutakallimun) were of 
the opinion that a repeated performance of the act was called for: that is, repeated

oco

throughout one's lifetime , except, that is, where the act was inherently non-repeatable, 
as in the exhortation to convert to 'Islam. Others, under the aegis of Abu Al Husain al 
Basfi, called for a single performance only. Others, yet again, suspended judgement 
on the issue.

The numerical superiority of the If 'al form in the Qur'an and the Sunnah of the Prophet
presumes a lifelong operativeness of commands over those which signify a calling for a 
single performance. But is such a repetition called for, as signified by the If- 'al form,

H5i Ihkam, Amidi, v2 pp!32-174.
H52 Al-Jubbal. Chief judge Muhammad Ibn % Abd al-Wahhab Ibn Silam. He was nicknamed Abu 'Ali, a
Mu'tazilite. Died 303AH. See Al-Lubbab, v2, p208. See also Tarlkh Duwal al Islam, vl, p!45. Also Al-'Ibar, Ibn
Khaldun,v2, pi25. Also Mu' jam al Bulddn, v3,p41.Also, Shark al-Usul al-Khamsa, p43. Also Mir'dt al-

Jinan,v2, p241.
K.S.I Ihkam, Amidi, v2, p!43.
854 Abu al-Hussein al-Basrf, Muhammad Ibn 'Ali al -Tayyib. A Mu'tazilite.Died 436AH.See, Wafiyyat al A'

\dn, vl, p687. See also Al-Wdfi bil-Wafiyydt, v4, p!25. Also Al-Bidayah wal Nihdyah, Ibn Kathlr , v!2, p53.
Also Shadharat ai-Dhahab, v3, p259. Also, Mir'dt al-Jindn, v3, p57. Also Tarlkh, Ibn Al-Khaldun. v3, pi87.
Also, Tabaqdt al-Usuliyyln, vl, p237. Also, The Introduction to Kitdb al-Mu' tamad
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or not? No, counters Amidi, who says that one needs a contextual determinant ( a verbal 
noun in this case), beyond the Ifal form to indicate repetition or the calling of a single
act855 .

There is no doubt, opine the majority of jurisprudents, that the Ifal form is a Zdhir 

signifier calling for an action to be performed at least once, for a single occurrence is nec­ 
essary in order for the act to occur at all. But for indications of repetition one must resort 
to contextual clues, states Amidi But does the 'Ifal form, however, imply repetition of 
an act when conjoined with a condition (shart) ?

We think, here, by way of example of the following expression, Tray (when the sun 
sets)' whereby the condition functions as the occasioning element (' illah) behind the rule
of law. The implication is, of course, that the Muslim must pray at every sunset and not 
just at those which he finds expedient.

Or does the If 'al form imply a repetition of an act when conjoined with an attribute (Sifa 

), as in the following expression: "As for the fornicatress and fornicator, flog each of
QCf.

them with a hundred lashes" . the attribute being fornication? Some jurisprudents said
857such repetition is obligatory, some argue to the contrary .

Then there were those jurisprudents who deemed that the act called for (Talab al Fi'l) 

was to be performed as soon as possible, a delayed performance constituting a trans­ 
gression. Among those who advocated this practice, we must include the Hanafites 
and the Hanbalis, whilst the Shafils, Qadl Abu Bakr and Abu Al Husain al Basfi and his 
father Al Jubba5!858 accepted that the act called for could be delayed in performance, but 
made clear their preference for an immediate performance.

OCQ

A third group suspended judgement . on the issue, coming down on neither the side of 
those in favour of immediate performance nor those tolerant of a delayed performance 
They are those who considered a delayed performance of an act called for to be a sin,

—
which includes 'Imam al-Haramayn

K55 Al-Ihkdm, Amidi, v2, p!43. 
856 Qur'an: Surah al-Nur, Ayah 2. 
85? Al-Ihkdm, Amidf, v2, pp 149-150.
858 Al-JubbaT. See 854, above
859 Al-Waqifiyyah, a Shi'ite sect .They recognised only two Imams:J a' far al-Sadaq and his father, Muhammad 
al-Baqr.Also known as the Al-Baqariyyah and the Ja'fariyyah.See, Al-Milal wal Nihal, vl, pp 165-167. Also, 
Al-Mahsul, v2, pi 13 and p!89; v3, p7. Also, Al Tahsll, vl, p308
MO Imam Al-Haramayn, 'Abd al-Malik Ibn Abi Muhammad-'Abd-Allah-Ibn Yusuf al-Juwayrii. He was nicknamed 
Diya' al -Din. Died 478 AH. See Wafiyyat alA'yan, vl, p408. See also, Tabaqat al-Slidfi'lyyah, Ibn al- Subkl, 
v3, pp249-282. Also, Shadharat al-Dhahab, v3, p358. Also, Al-Bidayah wal Nihd\ah, v!2, p!28. Also, Al- 

Muntaiam, v9,p!8. Also Mir'dt al-Jinan, v3, pi23. Also Tarlkh Duwal al Islam, \2, p26. Also, al-Lubbdb, vl, 
p256. Also, Tarlkh Ibn Khaldun, v3, p291. Also, Tabiyvln Kadhib al-Muftan, p!51. Also Tabaqat al-
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Amidi's point of view is that the Ifal form alone as a Zdhir signifier calling for an act 
does not indicate in temporal terms whether that act is to be delayed or performed 
immediately. For such evidence one must consult the full text.

With regard to the Ifal form as a Zdhir signifier calling for an act is it also, a calling for 
the non-performance of all the contraries of that act? Again opinion differs on this issue. 
There were those who said that such a calling for an act necessitated also a calling for the

_ __ Qf\ 1non-performance of all the contraries of that act, as advocated by al-Qadi Abu Bakr

There were those who completely denied this to be the case, that the Ifal form as a Zdhir

signifies a calling for an act did not amount to a command not to do the contraries of that 
thing, as opined by the Mu'tazilis who saw the Ifal I (i.e. do) and La Tafal (i.e. do
not do) forms as being distinct from each other, one being related to a command, the 
other to a prohibition. Some Mu'tazilis, however, saw that the calling for an act (from the 
point of the mental context of the command (Kaldm al Nafs) was tantamount to a calling

Q£SJ

for a non-performance of the contraries of that act

Amidi preferred the view that such calling implied (rather than signified) a calling for a 
non-performance of the contraries of the act in question, neither denying the link between 
the two concepts, nor severing it.

Another point of controversy concerned the situation when the Lawgiver may at times 
order something which has been prohibited. What then is the nature of a command that 
follows a prohibition ? Does it convey an obligation (Wujub), or a mere permissibility 
(Ibdha) ? The majority of jurisprudents inclined to the latter opinion, i.e. the removal of a 
stricture against an act (Raf al Haraj 'an al Fi' I) denoting permission or a non-literal 
meaning; such as in the Hadith in which the Prophet is reported to have said: "I had 
forbidden you from visiting graves. Nay, visit them, for it reminds you of the 
Hereafter" 863 or as in the Qur'anic injunction: "Go hunting" after completion of the

Shdfi'hyah, Al -Asnawi, vl, p409. Also, Tabaqal Ibn Hidayat Allah, p!74. Also, Tabaqdt al Shdfi'lyyah, Ibn 
Qacfi Shahba vl, pp255-256. Also, Mu'jam al-Bulddn, v2, p!93. Also, Al-Nujum al-Zahirah, v5, pi21. Also, 
Miftah al- Sa'adah, vl, p440; v2, pi88. Also, Al-Ansab, v3, p430.
86i Qadl Abu Bakr, Muhammad Ibn al-Tayyib al-Baqillarii , born 338AH / 950AD. Became the leading Ash'arite 
of his day.His most renowned works include, 1'jdz al-Qur'dn, al-Insdf, al-Tamfiidfi al-Radd 'Aid al-Mulhidah wa 

al-Mu'atilah wa al-Khawdrij wa al-Mu'tazilah, and Tamhld al-Dala'il. Manuscripts include, Mandqib al- 

A'imma, Daqd'iq al-Kaldm, al-lstibsdr and al-Bayan 'An al-Farq Bayna Mu'jizah wa al-Kardmah. Died in 
Baghdad, 403AH / 1013AD. See, Tarikli Baghdad, v5, pp379-383. See also, al-Nujum al-Zahirah, v4, p234. 
Also, Shadharat al-Dhahab, Al-HanbaH, v3, pp!69-170. Also. Kashf al-Zunun, p!20, 173, 1485, 1820, 1841, 
2042. Also, Iddh al-Maknun, vl, p691. Also, Kunuz al-Ajddd, Kurd 'Afi, pp207-212. Also, Mu'jam al- 

Mu'allifm. v3, p273. Also, Tabiyyin Kadhib al-Muftari, pp217-226. Also, al-A'ldm. al-Zirikfi, v6, p!76. 
K62 Al-Ihkdm, Amidf, v2, pi59. 
863 Al-Mustasfd, vl, p83.Also, Mushkdt al-Masdblh vl, p544, Hadith no 1769
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pilgrimage864 .

The Mu'tazilis, however, saw the command as signifier of an act calling for an obli­ 
gation, as in the Prophet's words: "I forbade you to store away meat of sacrificed ani­ 
mals. Now store it away." 865 . Those who suspended judgement on the matter included

— 8 f\ f\the 'Imam al-Haramayn. .

But, once again Amidi does not commit himself with regard to a precise signification of 
the Ifal form on this issue. The Ifal form for him signifies only the calling for an act as 
its sole literal meaning. Whether obligation or recommendation is implied in a command 
that follows a prohibition, has to be confirmed with the contextual clues .

Difference of opinion too was voiced in the matter of compensatory performance of the 
act (Qada'), for the initial act that was performed faultily, as in the Prophet's words: 
"Whoever sleeps through the time of prayer or forgets to pray, let him perform the prayer 
when he remembers to do so."

Abu Zayd Al Dabusl deemed the calling for a compensatory performance to be a matter 
for Qada' 868 , whilst the Mu'tazilah held that a fresh command was necessary to

869establish such a calling

The matter of Ifal form signifying a calling for a universal essence (Al Mdhiyya al
R70

Kulliyya ) , raises the issue of distinguishing, say, in a command to sell (Bay' ),

between fraudulent and equitable sale, these two terms requiring textual qualifications 
(Quyud) in order to clarify the distinction between the two. Is the command (Bay' ) to be 
applicable to the act in a general way ('Amm) or specific (Khass) category? Amidi is of 
the view that such a command signifies a calling for a universal essence, not for a specific 
kind of act. Once again, to determine, in the above case, the nature of the sale, one has

871recourse to the context for a more precise, non-literal meaning .

X64 Qur'an: Surah al-Ma'idah, Ayah 2.
«65 Saliih Muslim, v2, p672, No 106. See also, Sunan Abu Ddwiid, v4, p97, no 3698. Also, Musnad Ahmad, 

v6, p51; v5, p 350 , p355, p356 ,359; v3, p388. Also, Sunan Al-Tirmidhi, v3, p361, no 1054 and no 1510. 
Also, Sunan al-Nisd';l, v4, p89; v7, p234; v8, p310. Also, Sunan Ibn Mdjah, no 3405. Also, Muwatta Mdlik, 

no 392. Also, Sunan Ibn al-Jarud, p324. Also, Mukhtasar al-Muntaha, Ibn al-Hajib, pi65. Also, Tuhfat al- 

Tdlib, p37 and 390. Also, Ikhtilaf al Hadlth, Al-ShafH, pp208-209. Also, Ihkdm al-Fusul, p465, p468, 
p550. Also, Usiil al-Sirakhsl, v2, p77. Also, Al-lddh Li-Qawdnln al-Istildh, fol 68b. Also, Al-Mu'tabar, p205
and p230.
KM See 960, above
MI Al-Ihkdm, Amidf, v2, pp 127-130.
xf,x Al-Ihkdm, Amidf, vl, pp 165-166.
869 Abu Zayd al-Dabusl, known as 'Ubayd Allah or 'Abd al-Allah Ibn 'Umr Ibn Isa. He was a leading Hanafite in
Samarkand and Bukhara. Died 430AH. See, Al-Jawdhir al-Mudl"a, v2, p252. See also, Al-Fawa'id al Rahiyva.
p!09.
too Al-lhkdm, Amidf, vl, pp 166-169.
K7i Ibid, vl, pp 169-170.
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A key issue of polemic to arise amongst the Mu'tazilah concerned the issue where a 

second command is repeated immediately after the initial one, as in the injunction, 
"Perform two Rak' as, Perform two Rak' as, 'Abd al-Jabbar deemed the two commands 
to mean perform four Rak' as, whilst his disciple, Abu al Hussain Al Basri872 , merely
saw the second command as reinforcing the first, as in the order given by a master to his 
slave: 'Isqiril ma' "' Isqirii mi' " "give me water, give me water".

Amidi here sides with 'Abd al-Jabbar saying that an added command is a kind of
constituitive speech which, in the absence of evidence to the contrary, holds away over
the confirmatory.
The matter of 'Ijza' (execution) which relates to an act that fully satisfies the command so
as to rule out the possibility of a further command would constitute Qadd' (belated
performance).

Some companions, a good number of the Mu'tazilah and jurisprudents (Fuqahd' ) were 
of the view that an act could constitute an execution (Ijzd') in the second sense, whilst

— 871the leading Mu'tazilah 'Abd al Jabbar and his followers opined the opposite view .

Qadd' (belated performance) means a compensatory performance of an act initially 
performed in a defective manner, in which the If 'al form is invoked. For example, ac­ 
cording to Hanafite doctrine, when a person starts a superobligatory fast, (from a 
position of recommendation) it is obligatory that he completes it. Failure to do so renders 
him liable to Qadd', a belated performance.

But when Qadd', means a later (rather than a compulsory) performance where, in such 
cases, the act is superfluous over and above that commanded initially, then one was re­ 
quired to deny that the act performed in response to that initial command was an execu­ 
tion.

Prohibition (Nahy) is defined as a term which demands the avoidance of an act. The 
typical form for such an order is La Taf'al (do not do), namely calling for the non- 
performance of an act, which raises three important issues with regard to the La Taf'al
f 874form .

1) Does the negative command render a legally sound transaction defective (Fdsid)?

872 Ibid, vl, pp!71-172.
K73 See 859, above.
«74 AI-Qadi 'Abd al-Jabbar, Ibn Ahmad al-Hamadharii al-Asad Abadf. A leading Mu'tazilite.Died 415AH /
1025AD. See, Tabaqat al-Shafi'ly\ah, Ibn al-Subkf, v3, p219. Also see, Tabaqat al-Mu'tazilah, pi22. Also,
Tabaqat al Shafi'lyyah. Al-Asnawi, vl, p354. Also, Tarikh Baghdad, AI-Khafib al-Baghdadf, vll.pl 13. Al-

A'lam, Zirikfi, v3, pp273-274.
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Amidi's answer is in the negative, namely that the La Tafal form is not a Zahir signifier
— 87 Sof defectiveness, but not all the 'Ulama' agree with him .

2) Could it have been possible that the act, which is called on not to be performed, was
876 —lawful in the first place? The Companions say it couldn't have been lawful , whilst Abu 

Zayd Muhammad Ibn al-Hasan and Abu Hariif a say the act was previously lawful.

3) Is the La Tafal form a Zahir signifier of a calling for a non-performance indefinitely ? 
Namely, where prohibition requires both immediate as well as repeated compliance.

In 'Ihkam', Amidi turns his attention to fifteen issues in all, covering the Ifal and La 

Tafal forms, i.e. the command and prohibition respectively, and he concludes that 
according to ( 'Urf) custom of the ( 'Uqala'), the men of reason, the La Tafal form is a

877signifier calling for a non-performance indefinitely .

11.4 The Fiqh Postulates

The jurists studied the Fiqh postulates and the Shan'ah categorizations which entails four 
factors: the Hakim (categorizer), Mahkum Fitii or Mukallaf Blhl (the act categorized), 
Mahkum 'Alayhi or Mukallaf Bil-Hukm, (the agent to whom the categorisation applies) 
and Hukm (the categorization itself).

The jurist explained the nature of the Shari'ah categorization and its division and its re­ 
lation to the issues concerned. They clarified the meaning of Wajib (obligation), Fard 

(duty), Mandub (commendable), Mahiur (prohibited), Haldl (lawful), Hardm 

(forbidden), Mubdh ( permissible), Satiih (valid), Batil (void), 'Azlmah (firmness) and 
Rukhsah (license), which are two different postures vis a vis obligation, not to mention 
their explanation of the indicators of God's law.

11.5 The Indicators Of God's Law And Categorisation

The jurists divided the indicators of God's law into two categories. The first category 
comprises the Qur'an , the Sunnah, Ijma' and Qiyas (which arises when the occasioning 
factor, (' Illah), behind a rule governing one case is present in an equal degree in another 
case). These indicators are considered to have been transmitted to us by continuous 
testimony (tawwdtur).

The second category comprises other indicators, not transmitted to us by continuous

875 Al-Ihkam, Amidf, vl, pi74.
H76 Ibid.
877 Ibid, pp430-450.
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testimony and categorised under the heading Istidlal. The principal source for all these 
indicators is the Qur'an itself, embracing a plurality of indicators. The Sunnah explains 
the Qur'an and its rules, whilst Ijma', although not emanating from the Prophet, never­ 
theless is considered valid by virtue of infallibility of source. As for Qiyas and Istidlal 

these are considered valid indicators but not by virtue of infallibility of source, entailing 
linkage to the first, but not to the second.



101 
Chapter III

Types Of Legal Indicators. 

III.l The Qur'an

Islamic jurists begin with an explanation of the Qur'an in terms of its linguistic and 
technical meaning, its proof, citing the difference between those verses considered 
Muhkam (verses which are not abrogated) and those considered Mutashdbih (a text 
whose meaning is totally ambiguous).

They then move onto a discussion of its Tafsir (explanation) and its Ta'wll (allegorical 
interpretation), what words are literal and what words are figurative in meaning.

The Qur'an is the book containing the speech of God revealed to the Prophet Muhammad 
(in Arabic) and transmitted to us by continuous testimony (tawatur). Nothing less than 
tawatur is accepted as evidence to establish the authenticity of the variant readings of the 
Qur'an.

The Qur'an as scripture is verbal speech that gives expression to the internal speech of 
God. It is the manifest revelation (wahy zdhir ) conveyed from God to Muhammad by 
the angel Gabriel. This is in contrast to internal revelation ( wahy bdtin ) which underlie 
the Hadlth of the Prophet. Inspired by God the Prophet in his own words conveys or 
narrates the concepts sent down to him.

This distinction between manifest and internal revelation and the nature of the relationship 
between the two, vis-a-vis the miraculousness of the Qur'an and its inimitability (I'jaz), 
arises more from the perspective of speculative theology than from theoretical ju­ 
risprudence.

III.2 The Sunnah (Tradition) Of The Prophet

Next, Islamic jurists explain the linguistic and technical meaning of the Sunnah. They 
refer to the sayings, actions and endorsements of the Prophet, penultimately they deal 
with the infallibility of the Prophets, including Muhammad, and finally, they treat the 
example and tradition of the Prophet, what he assents to and disagrees with, explaining in 
detail his words, actions and endorsements.

The word ' sunnati (originally means the beaten path) is the established practice of the 
community inherited from their forefathers, often used in contrast to the word (hid' ah)
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(innovation in religion) which is characterised by lack of precedent and is invariably used 
pejoratively in traditional Islamic circles.

Later, ^sunnafr came to mean all that is narrated from the Prophet with regard to his acts 
(af dl), sayings (aqwdl) and endorsments (taqdrir). Since each saying of the Prophet 
constituted an act of speaking, and each endorsment an act of endorsing, the sayings and 
the endorsments of the Prophet tended to be categorised under his acts (afdl) in general.

These acts, where belonging to the category of the obligatory (wdjib) , constitute the
ft "7ftclear indication ( adillah ) of the divine law. Whatever the Prophet authorised 

concerning the principles of religion, particularly in the area of devotional matters 
('Ibddah) constitutes general legislation ( tashri' 'Amm ). All commands and prohibitions

ft*7Q
imposed by the Sunnah are, as al Ash'ari reminds us, binding on every Muslim.

As a result of the Prophefs impeccability, his acts are to be considered exemplary and are 
regarded as part of the Sunnah. This impeccability of the Prophet is expressed in Arabic 
by the phrase al- 'isma 'an al-ma 'dsi , 'the state of being protected (by God) from

880committing acts of disobedience.

III.3 Ijma' (Consensus) As A Proof (Hujjah) And As A Source Of Law

Textual evidence in support of Ijma' does not amount to a conclusive proof, although we 
can say that the Sunnah of the Prophet provides a stronger argument than the Qur'an in 
favour of Ijma'.

III.3.I Ijma' (Consensus) In The Qur'an

The surah al Nisd' 881 which requires obedience to God, to his messenger and those who 
are in charge of affairs, is said to lend support to the infallibility of Ijma1 . The judgement 
of the latter group, those in charge of affairs ('uH al Amr), must be considered to be

878 Ibid, fol 74a.
mvSharh al-Luma', Al-Shirazi, vl, p552.
«8() Al-Tahrirfi Usul al-Fiqh, Ibn al-Humam, pp303-304. For futher information see, Ziwd'id al-Usul, p319. See 
also, al-Sihah, al-Jawdrhiri' v5, p2139. Also, Al-Misbdh al-Mumr, vl, p292. Also, Tajj al-'Arus, v9, p244. 
Also, Al-'Udah, vl, p!65. Also, Al-Ihkdm, Amidf, vl, p!56. Also, Usul al- Sirakhsi, vl, pi 13. Also, Jam' al- 

Jawdmi' , v2, p94. Also, Sharh al-'Adud al-lyji, v2, p22.Also, Nihdyat al-Sul, v3, p4. Also, Fawdtih al- 

Rahamut, v2, p97. Also, Irshdd al-Fuhul, p33. Also, Al-Madkhal ild Madhdhab Ahmad, p89 and pi99. Also, 
Mi'raj al-Minhdj, v2, pp5-70. Also, Ibhaj, vl, p!70. Also, Usul al-Shdshl, p268.Also, al-Bahr al-Muhlt. Al- 
Zarkashf, vl, p222 and p291 and p294; v4, p!64; v6, pp!09-110. Also, Ihkdm al-Fusiil, al-Bajji, p309. Also, 
Al-Wajlzfi Usul al-Fiqh, Al-Karamastf, p!44. Also, Al-Masqul, Al-Kuwayyl, p67. Also, Sharh al-Jaldl al- 

MahalH 'Aid Jam' al-Jawdmi' , v2, p83. Also, Al-Taqrlr wal Tah sblr. v2, p223. Also, Sharh al-Luma' , Al- 

Shirazi, vl, pp545-564; v2, pp567-662. 
88i Qur'an: -Surah al-Nisa', Ayah 59.
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immune from error, for God cannot command obedience to anyone who is liable to 
commit error.

In matters of jurisprudence, those in charge of affairs were generally recognized as the 
'Ulama', whilst the secular leaders ('Umard') concerned themselves with worldly 
matters.

The a yah which has proved controversial in support of the infallibility of the Ijma',
__ _ cconamely, surah al Nisa' runs:

"And anyone who splits off from the messenger after the 
guidance has become clear to him and follows a way 
other than that of the believers, we shall leave him in 
the path he has chosen and land him in Hell".

According to al Shafi'F, this surah provides a clear authority for Ijma', which assumes 
adherence to the Believers" way to be an obligation (wdjib ); to follow any other is 
forbidden (haram). Yet, for al Ghazali and al Shawkarii, this surah did not provide an 
explicit authority for Ijma' For al Amidi, the Qur'anic dyat do not provide an explicit 
authority for Ijma', since, although they give rise to a probability danrii), they do not

goo

impart positive knowledge.

III.3.H Ijma' (Consensus) In The Sunnah

The Hadith most frequently cited in support of Ijma' "my community will never agree on 
an error", is like most of the Hadith reported by the Companions, a solitary Hadith 
(khabar al Wdhid ) which, although not amounting to definitive proof by itself, collec­ 
tively are in consonance with the theme of infallibility of the community and its immunity 
from error. Taken individually such Hadith could be doubted but the infallibility of the 
Ummah is sustained by their collective weight.

III.3.iii The Feasibility Of Ijma' (Consensus)

The Ijma' of the Companions is thought to have been pre-eminent in the Muslim 
community. Some 'Ulama', Ibn Hanbal in particular, thought the Ijma' of the

— RR4-Companions to be the only valid Ijma'
However, several types of Ijma' (consensus) are recognised and referred to with varying
degrees of acceptance by early Islamic Jurists. These types are:

«82 Ibid, Ayah 115.
883 Al-Bahr al-Muhlt. , al-Zarkashl, v4, pp444-451. See also, Irshad al-Fuhul, al-Shawkarii, pp68-75. Also, Al- 

Ihkam, Amidf, vl, pp!83-203. Also, al-Mustasfa, al-Ghazafi, vl, pp!74-175. Also, Nuzhat al-Khatr, Badran, 
vl, pp334-339.
884 Sharh al-Kawkab al-Mumr, Ibn al-Najjar, v2, pp233-237. See also, al-Musawwada, Al Taymiyyah, pp283- 
292. Nuzhat al-Khatr, Badran, pp355-357.
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1) The Ijma' of the entire Muslim community, including both scholars and those con­ 
sidered competent among the public (Mukallaf).
2) The Ijma' of the Companions.

3) The Ijma' of Medina (territorially based concensus).
4) The descendants of the Prophet (ahl al Bayt ).
5) The first Four Caliphs.
6) The two first Caliphs.

The Mu'tazilis dismissed Ijma' as being unfeasible on the point of achieving unanimity at 
any given moment, declaring such unanimity be impossible, if only given the diffing

QQC

localities of the Mujtahidin.

The basis of Ijma' must be founded in textual authority or Ijtihdd. As to whether its basis 
could be found in the secondary proofs of Qiyas and Maslaha, gave rise to three opinions 
on the matter:

1) That Ijma' may not be founded on Qiyas because Qiyas itself is subject to a variety of 
doubts.

2) Qiyas (in all its varieties) may form the basis of consensus, for Qiyas itself consists of 
an analogy to an explicit textual ruling (Nass). Ijma' in this sense, relies not on the 
personal views of the Mujtahidun but on the Nass of the Shan'ah
3) Qiyas may form the basis of concensus when the cause (' illah) of a Qiyas is clearly 
stated in the Nass, or when the cause is indisputably obvious. When the ' illah is 
interpreted, reliance on Qiyas is tantamount to relying on an explicit textual ruling.

III.4 Qiyas (Analogy)

The early Islamic jurists studied and discussed Qiyas comprehensively. They explained 
the conditions of the principal case (Hukm al-Asl), the 'Illah and the novel case (Far'). 

Just as they were adept in discussing the ways of ascertaining the 'Illah through a referral 
to Ijma', to the implied meaning of the Qur'an and the Sunnah, to the method of the 
elimination of alternatives (Sabr wa Taqslm), through the method of establishing suit­ 
ability of a particular feature vis a vis a known rationale, through deduction (Ikhdlah), 

through the method of establishing the similitude of a particular feature, or through the 
identification of the 'Illah on the basis of the co-presence of a rule and a certain feature 
(Ithbdt al-' Illah Bi al-Tard wa al-' Aks).

XRS Al-Mustasfa, vl, pi73.
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In addition, the jurists categorized the Qiyas and its types and listed the objections against 
the validity of Qiyas as an indicator of the law.

III.4.i Definition Of Qiyas

Qiyas is the exercise of personal opinion based on a textual precedent. It is designed to 
ensure conformity to the letter and spirit of the Qur'an and the Sunnah of the Prophet. It 
is not so much considered by the majority of the Fuqaha' to be a source as a Shari'ah 
proof (hujjah / daHl ).

Even where this proof was, in terms of its probative value, of a speculative danrii ) 

nature, it was on this basis, according to Amidi, that Qiyas could function as an indicator
of the divine law, for we have seen in the preceding pages that it is on such a basis that 
the majority of law has been formulated. "Considered opinion" states Amidi "is normative

QQfL

in matters of law" .

The principal aim of Qiyas is to ensure consistency between revelation and reason in the 
development of the Shan' ah. Thus whilst Qiyas may be a rationalist doctrine, the use of 
personal opinion (ray ) here must be subservient to the terms of divine revelation. Qiyas, 

as a rational approach to the discovery and identification of the objectives of the 
Lawgiver, constitutes a duty imposed on the Muslim by God to the extent that it has 
become the fourth source of the Shan' ah.

But it was precisely this rational approach, which required reasoned evaluation of the
o 0*7 _

Ahkdm, that elicited a negative response from such groups as the SharYah , the Zahiris 

and the Mu'tazilah. Their argument was that the law must be based on certainty, whilst 
Qiyas in their opinion was nothing more than speculation and therefore superfluous to the

needs of the Mujtahid.

This stance was adopted even in the knowledge that for Qiyas to be valid, one of its 
principal conditions is that it must show an extension of a Shafi'ah value (derived from 
the Qur'an, Sunnah or consensus Nass or Ijma') from the original case ( asl ) to the 
new case (far' ), the latter having the same effective cause ( 'illah ) as the former, such 
that Qiyas seeks to extend the same textual ruling to a new case that originates outside the 

Nass.

In short, they opposed Qiyas in the knowledge that the whole purpose of Qiyas

KK6 Al-lhkam fi Usul al-Ahkam, Sayf al-Dln al-Amidi, v4, pp1-21. 
Mabada' al-Wusul ila 'llm Usul, AI-Hassan Ibn Yusef al-Hilli al-Srii'a , p214.
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methodology is to ensure that Qiyas in its application does not operate independently of 
the Nusus. We shall be covering this matter of opposition to Qiyas as an indicator of the 
divine law in the section on the defense of analogy, to be discussed below.

Qiyas suggests an equality or close similarity between two things (the asl and the far') 

one of which is taken as a criterion (the asl) for evaluating the other (the far').

IIIAii Varieties Of Qiyas

Snafu defined Qiyas as a method of legal reasoning by which a decision is made on the
OOQ _

strength of a precedent (asl ), in which a common cause (' illah ) is applicable . Shaffi 
viewed Qiyas in terms of the following types:

1) Where the case in question, (far'), is similar to the asl.

2) Where the case is similar to several precedents then analogy must be applied to the
OOQ

precedent nearest in resemblance and the most appropriate.

Amidi defined Qiyas as the equivalence between a new case and a principal (original) 
case, in respect to a rule occasioning factor gleaned from a rule governing the principal

890case

According to this definition the Mujtahid adopts the Qiyas as the basis for a rule gov­ 
erning a new case. Qiyas, in this respect, is not something he creates, but rather dis­ 
covers.

ShafiT jurists have divided Qiyas, according to the weakness or strength of the 'illah, 

into three principal types:

— — 8Q1 — —a) Analogy of the Superior (Qiyas al Awla ) : In Qiyas al Awla the effective cause 
('llah ) in the new case (far 1 ) is more obvious than in the old, original case (asl).

— — 8Q9An example of such Qiyas is to be found in Al 'Isra' on the matter of treating parents 
with respect, viz:

"Thy Lord hath decreed, that ye worship none save Him, and 
(that ye show) kindness to parents. If one of them or both of 
them attain old age with thee, say not "Fie" unto them nor

«8K Usul al-Sirakhsl, v2, p121.
xxv AI-Risala, Al-Shafil, para 487.
xvo Al-lhkam, Amidi, v4, p3.
xvi Sharh al-Luma', al-Shlrazi, v2, p801.
x->: Surah al-lsra' , 17:23.
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repulse them, but speak unto them a gracious word".

By analogy, it may be deduced that the prohibition against beating one's parents is even 
more evident than verbal abuse. Penance (kaffdrah ) for manslaughter ( a\-qatl bi al- 
Khata' ) is by way of analogy (to provide another example of Qiyds Al Awld ) 
applicable to premeditated murder (Al-qatl al-' Amd) , as the transgression is even more 
obvious in the latter.

b) Analogy of equals (Qiyds al Musdwl )'• This is where the ' illah is considered equally 
effective in both the original and the new cases. An example is contained in which it is

OQO

forbidden to "usurp the property of orphans" .By way of analogy it is inferred that all 
other forms of destruction or maladministration which leads to the loss of orphans 
property is also forbidden.

Another example is found in the Prophet's saying "let not any of you wash your hands in
894stagnant water" • By way of analogy it is inferred that all other forms of impurity, like

8QSurine, are also to be avoided in matters of ablution (before prayer.)

c) The Analogy of the Inferior ( Qiyds Al Adnd) '. 896 The 'illah in this type of Qiyas is 
less effective in the new case (far^} than it is in the original (asl). Here it is not so easy 
to determine whether the new case (far') falls under the same ruling which applies to the 
original case (asl).

An example of this type of Qiyas is provided in the matter of usury (Ribd ), which 
prohibits exchange of such a commodity as wheat with other commodities unless equal in 
values and only if delivered at the same time. This rule is extended to apples since both 
wheat and apples are edible and measurable, but the7//a/i here is weaker because apples

897are not (unlike wheat) regarded as a staple food

Qiyas has been further divided into two sub-types, namely, obvious analogy ( Qiyds JaU) 
and hidden analogy (Qiyas Khafi).

— 898d) Obvious Ananlogy (Al-Qiyas Al-Jali)

The equation between the asl and the far' in an obvious analogy is considered to be 
evident with no discrepancy between them.

H93 Sura/7 al-Nisa', 4:2.
H-M Sahlh al-Bukharl, Wudu' : 68. See also, Sahlh Muslim, v1, p162.
HM.S Sharh al-Luma', al-Shlrazl, v2, p803.
896 AI-Bahr al-Muhlt , al-Zarkashl, v5, p38.
897 Sahlh Muslim, p41,Hadlth no 119.
K9H AI-Bahr al-Muhlt, al-Zarkashl, v5, p36.
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The manumission of slaves provides a pertinent example of Qiyas JaR. If two persons 
own a slave and one of them sets the slave free to the extent of his own share, it is 
beholden on the Imam to pay the other, co-owner his share thus releasing the slave. The 
ruling is explicit with regard to the manumission of the male slave but by way of analogy 
the ruling is extended to female slaves, discrepancy in gender being of no consequence.

899e) Hidden Analogy (Al-Qiyas Al-Khafi)

The discrepancy between the asl and the far' in the hidden analogy, however, is removed 
not by clear evidence, as in the Qiyas JaR, but by a probability (zann ). An example is 
the rule of prohibition of khamr being analogically extended to nabldh, (date wine). The 
discrepancy which exists between the two is that khamr is grape wine, whilst nabldh is 
date wine.

III.4.iii Constituents Of Analogy (Qiyas)

We note from the definitions of Qiyas provided above that it contains four essential 
elements: The original case (asl ), the new case (far' ), the effective cause ('illah ) and 
the rule (hukm ). The interaction of these four elements can be best illustrated in the 
following example of QiyaS, with regard to the rule which explicitly forbids consumption 
of wine, which is extended by way of analogy to that of forbidding consumption of date 
wine (nabldh):

Asl Far' 'Illah Hukm 
Wine drinking Consumption Intoxication Prohibition

of Nabldh

The asl 90° is the subject matter of a ruling. In the example of wine drinking and its 
prohibition in the Qur'an the subject matter is wine. Asl is the original, pre-existing 
case901 , the one in the light of which the novel case is considered, that most deserves to

902be regarded as the principal factor in the analogy .

The Qur'an and the Sunnah of the Prophet constitute the principal sources of Qiyas. But 
Qiyas can be founded on a rule that is established by consensus (Ijma'). Ijma', for 
example, validates guardianship over the property of minors, a rule which has been 
extended by analogy to authorize the compulsory guardianship (Wilayat al Ijbar ) of

K99 Ibid, v5, pp36-39. See also, Al-lhkam, Amicfl, v4, p4.
voo Al-Fiqh al-lslaml wa Adillatuhu, al-Zuhayfi, v1, p54.
901 See 840, above.
902 Al-lhkam, Amidi, v3, p175.
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903minors in marriage .

III.4.iv The Original Ruling (The Hukm Al-Asl)904

A hukm is a ruling, such as a command or a prohibition which an analogy seeks to ex­ 
tend to a new case (far'). There has been some dispute as to what constitutes the 
conditions of the hukm al Asl but in general for the hukm to constitute the valid basis of 
an analogy, the following conditions must be met.

a) It must be a practical Shari'ah ruling based on an indicator found either in the Qur'an, 
the Sunnah of the Prophet or an Ijma' aic text.

b) The hukm must be operative, in short it must not have been abrogated. The validity of 
the hukm must not be suspect or subject to disagreement or controversy905 .

c) The hukm must be rational in the sense that human intellect is capable of understand­ 
ing the reason or cause of its enactment, or that the ' illah is clearly stated in the text it­ 
self.

d) The hukm must not be confined to an exceptional situation or particular state of af­ 
fairs. Qiyas is designed to extend the normal rules of law, not the exceptional.

An example of an exceptional case is the Prophet admitting the testimony of Khuzaymah 
alone to be equivalent to that of two witnesses, a precedent which is not extendable by 
analogy

e) The law of the text must not represent a departure from the general rules of Qiyas.

Travelling during Ramadan, for example, is the cause of concession which relieves the 
traveller of the duty of fasting. This concession is an exception to the general rule. It may 
not form the basis of an analogy in regard to other types of hardship. It is not extendable, 
for example, by way of analogy to socks in the matter of Wudu' (ablution). The original 
rule allows the wiping of boots instead of feet, but does not extend to socks.

III.4.V The Analogous Ruling (Hukm al-Far')

The far' is an incident or case in which ruling is sought by recourse to analogy,

-03 Usul al-Fiqh, Abu Zahrah, p181.
WM Al-lhkam, Amidl, v3, p177. See also, Sharh al-Luma' , al-Shlrazl, v2, p847.
«>.< Ibid, v3, pp196-197.
wi6 Sunan Abu Dawud, v3, Hadlth no 3600.
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wherein907 the far' (new case) must fulfil the following conditions:

a) The new case must not be covered by a Nass or an Ijma'. It must originate from 
outside such sources.
b) The effective cause of analogy must be applicable to the new case (far'), in the same 
way as the original case (asl) , 908 Where there exists no uniformity or sufficient quality 
between the two cases then the Qiyas is considered invalid or discrepant v Qiyas ma'aal- 
Fariq'. An example of the latter is the 'Utah in the prohibition of wine, intoxication. To 
extend the rule by way of analogy to a beverage which causes insomnia, as in the case of 
coffee, would not represent a true extension of the original case to the new one due to 
lack of commonality of cause.

c) Application of Qiyas to a new case must not result in altering the law of the text for this 
would only mean overruling the text by means of Qiyas. Only God can do this through 
abrogation.

An example, is the offense of making a false defamatory accusation (qadhf), which by an 
explicit Nass, places a permanent bar to admission of the offender's testimony . Once 
again the Hanafis, interpreting the law to the letter, say that such an analogy would

910overrule the law of the text

According to Al Amidi,911 the hukm al Far', that is the ruling which is to be applied to 
the new case, should not be included in the arkan of Qiyas, since it is his view that the 
hukm al Far' is the result (or fruit) of Qiyas. The hukm is arrived at the end of the pro-

912 —'913cess and therefore should not qualify as a rukn . But Al Subkl says that for all 
intents and purposes the hukm al Far' is identical with or resembles the hukm of the 
original case, a factor which constitutes one of the principal conditions of the hukm al 
Far'.

The resemblance between the rules governing the novel case and the original rule in this 
respect must relate either to essence or with respect to belonging to the same genus914 . It 
is only through an affinity between the original rule in the analogy and the derived rule, 
do we arrive at the sense that the purpose is realized through the derived rule is congruent

9U7 Sharh al-Luma', al-Sriirazi, v2, p846. 
vox Al-lhkam, AmicTi, v3, p230. 
9(>y Al-fiqh al-Islanii, al-zuhayfi, v6, p69.
910 Aghnides, Muhammadan Theories. New York Longmans Green Co, 1916, Reprint Lahore. 
Premier Book House, 1957. p62.
911 Al-lhkam, Amidi, v3, pp176-177.
912 Ibid.
•M3 Al-lbhaj, v3, p41.
9N Al-lhkam, Amidi, v3, p230.
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with the purpose that is realized through the original rule.

A significant condition of the hukm al Far' is that the rule which governs that novel case 
must not be in force before that of the original rule, for in such circumstances the rule in 
question would necessarily have been in force apart from the ' illah behind the original 
rule, thus invalidating the analogy on one of its most important conditions .

IIIAvi Ascertaining The Cause ('Illah)

The 'illah, is one of the most important requirements (rukn) of Qiyas. The majority of 
the jurists (Fuqahd') agree with the general definition of the 'illah as an attribute of the 
asl which is constant and bears a proper relationship to the law of the text (hu- km)915 . It 
may be a circumstance or a consideration which the lawgiver has contemplated in issuing 
a hukm. Most of its conditions were accepted unanimously by the Fuqaha', but a number 
were subject to controversy.916 Al Zarkashl917 fully enumerated the conditions of the 'illah

__ _ __ ___ QICin 'Bahr Al Muhit' , as did Shawkarii in Irshad al Fuhul

The exercise of ascertaining the cause (' illah)919 behind the original rule presupposes a 
complex number of different features are involved in the case, but only one of these, as 
we have seen, can function as an ' illah. The rule forbidding the consumption of Khamr,
for example, numbers several features - intoxication, liquidity, redness, acidity. How 
does the mujtahid go about determining which of these above mentioned features is the 
occasioning factor behind the rule?
Al Baydawl 920 (d:685AH) postulated nine methods of ascertaining the ' illah, Al 
GhazaR921 (d:505AH ) six, Al ZarkasHi922 (d: 794AH) cited ten, Ibn Al Sa'afi six923 whilst 
Amidi postulated seven. .

III.4.vii Defense Of Analogy (Qiyas)

The debate surrounding the defense of analogy was conducted on two fronts, on the first 
one between those who considered analogy to be an authentic indicator of the divine law, 
which included the majority of the jurists (Fuqaha') and those who simply rejected the

915 Ibid, v3, p176. 
VIA Ibid, v3, p185.
917 AI-Bahr al-Muhlt, al-Zarkashl, v5, pp132-156.
918 Irshad al-Fuhul , pp193-194.
MI-. AI-Mustasfa, AI-Ghazafi, v2, pp278-279.
920 Mi'raj al-Minhaj, v2, pp144-177. Also, Al-lbhaj, al-Subk~i, v3, pp46-91.
«i AI-Mustasfa, v2, p279.
922 AI-Bahr al-Muhlt, v5, pp205-206.
923 Badi' al-Nizam , fol: 198a.
924 Al-lhkam, Amidl, v3, pp279-280.
925 Al-lhkam, Amidi, v4, p5.
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notion of analogy denying either that it was textually grounded (the Zahiris) 926 or on 
rational grounds that it contradicted some accepted truth (the Shf'is), their central 
argument being that the law must be based on certainty, and not speculation, which they 
deemed Qiyas to be synonymous with. The Shlah concerned were of the Imamiyya sect;
the Zaydite SHiah sect accepted Qiyas as a proof927 .

Then a debate ensued on a second front among those who accepted Qiyas to be an indi­ 
cator of the law but differed in their opinion as to whether, given their acceptance that the 
indicator status of analogy was textually grounded, the relevant texts were productive of 
certainty or only of probability. Amidi and Al Basri were of the latter view.

The core of the first debate is the possibility, or otherwise of an analogy being consid­ 
ered, (in rational terms) an indicator of the laws and therefore bear the status, if not that of 
a masdar, at least that of dan I or hujja. For example, would it not be rational to say that 
if the Legislator forbids the Muslim to consume wine on the grounds that its intoxicating 
quality deleteriously affects man's reasoning to conduct himself in an orderly and 
reasonable manner in society, this rule should, by way of analogy, be extended to include 
prohibition on other alcoholic beverages which have the same effect?

The deniers of analogy reply that indicators textually grounded which bear on the said 
case may be already available. These are indicators which by virtue of their divine status 
outweigh the analogy in probative strength and that these, therefore, must be searched out 
by the Mujtahid.

III.4.viii Qur'anic Evidence In Support Of Analogy

_ — Q28The standard reference for proof of Qiyas is to surah al Hashr which enjoins the 
Muslim to "Consider" (Ttabiru). To ^consider' in the context of the Surah means to take 
into consideration the similitude and comparisons, in short to take into consideration

929analogy as ordained by God Himself .

The chief criticism of this invocation by the deniers of Qiyas is that the term 'Ytabiru' 
does not signify a command (for analogy). To which Amidi responds with the counter 
argument that it does signify a calling for an act (talab al-Fi'l), namely to consider simili­ 
tude and comparisons or to analogise.

926 AI-Burhan, al-Juwayril, v2, p751.
927 Nihayat al-Sawl, al-Asnawl, v3, pp11-21.
v2x Surah al-Hashr, 59:2.
929 Al-lhkam, Amicfi, v4, p26.
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Ibn Hazm, a leading Zahifi antagonist of Qiyas, citing the Qur'an, summarizes the 
argument against Qiyas as follows: The rules of the Shari'ah are conveyed in the form of 
commands and prohibitions which are determined by the clear authority of the Qur'an, 
Sunnah or Ijma'. In their absence, the issue falls under the category of the permissible 
(mubdh) , which itself is established in the Qur'an,930 Thus there can be no room for 
analogy in the determination of the Ahkam. Ibn Hazm quotes suras al An'am, al-Nahl and 
al Ma'idah respectively to dismiss the need for analogy:

"We have neglected nothing in the book" 
and

"We revealed the book as an explanation for everything"
and

"This day I perfected your religion for you, and completed 
My favour upon you"

There are several Sunnaic passages which the proponents of Qiyas invoke in support of 
its validity. The belief that Qiyas is a form of Ijtihdd or exercise of personal discretion

— 932(based on authoritative texts) appears to be validated in the Hadith of Mu'adh Ibn Jabal
to the effect that he would use his discretion in matters of judgement for issues not 
covered in the Qur'an, and the Hadith. The deniers of Qiyas emphasize that the above 
Hadith is not wholly authentic since, as a khabar al Wdhid report, one cannot be certain 
that the narrative is traceable all the way back to the Prophet.

Qiyas validated by Ijma' appears too numerous to be discounted as not carrying probative
value. Instances of tacit consensus arguing the case for analogy for use in the formulation 
of the divine law include the decision of Abu Bakr to exact Zakdh tax from the Banu 
Hariifah by force on account of the Prophet doing the same with other groups.

Abu Bakr again drew an analogy between father and grandfather on the matter of in­ 
heritance, and 'Umr Ibn al Khattab reputedly ordered Abu Musa al-Ash'ari to delve for

933v similitudes' for purposes of analogy .

'AH Ibn ArJi Talib was of the opinion that the penalty of false accusation should be 
analogically applied to the wine drinker for, "When a person become drunk, he raves,

934and when he raves he accuses falsely" .

wo Surah al-Baqarah, 2:29. Surah al-Ma' idah, 5:90.
931 Surahs al-An' am, 6:89, al-Nahl, 16:89, and al-Ma' idah, 5:4.
9.12 Al-lhkam, Amidl, v3, p28. See also, Tahdhlb al-Tahdhlb, v2, p152. Also, AI-Mahsul fi 'llm
al-Usul, Fakhr al-Dln al-Razl, v3, p99. Also, AI-Tarlkh al-Kablr, al-Bukhan, AI-Qism al-
Thanl, v1, p275, no 2449. Also, Sunan Abu Daivt/d(Hassan's transl), p109, Hadith no 1039.
933 Al-lhkam, Ibn Hazm, v7, p147.
934 Irshad al-Fuhul, Al-Shawkaril, p223.
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The deniers of analogy resorted to the Companions for evidence in support of their ar­ 
gument, saying that such instances merely amount to an effort to elucidate an obscure 
meaning of a text, that such elucidation in fact has an unknown textual basis upon which 
the Companions formulated the rules of law. To which Amidi replies that such texts 
referred to would have surely revealed themselves during the course of the argument, and 
thus he has no qualms about validating Qiyas on that basis935 .

III.5 Abrogation (Naskh)

Although abrogation has as its real object a rule of law, not a text as such abrogation re­ 
mains very much an inter-textual phenomenon. This will become evident in the following

_ Q"I£discussion on abrogation as defined by the ancient 'Ulama' .

Al Fayruz Abadi defines Naskh linguistically has the meaning of obliteration (zalah ), as 
rendered in the literal expression 'nasakhat al rih athar al-mashl, (i.e.,the wind obliterated
the footprints), or something to be transformed into something else (h 5awwalahu ila

, ., M 937ghaynm)

In general abrogation is seen in terms of change, whereby a previous rule gives way to a 
new one, a change, that is, of something from one state to another while its essence re­ 
mains the same. Hence we have the following suras: ' Verily, we write (nastansekhu) all

938that you do 1 and:

" When we substitue one revelation for another, and God
knows best what He reveals, they say "Thou art but a forger"

959But most of them understand not!" 

Abrogation is defined also as the rendering invalid that which has previously been valid,
1 • V •*!_ 1 94°replacing it with a new rule .

Thus the above definitions of Naskh give rise to two specific concepts, that of obliter­ 
ation, ('Izalah) and that of transfer (Naql) or transcription (Ta' wll). 
One view held by Al Baqillam and Al Ghazafi is that Naskh is a homonym (mushtarak 
) and can therefore be taken to mean both obliteration and transfer. The majority view 
is that obliteration ('izalah) is the primary meaning, while transfer or transcription is the

935 Al-lhkam, Amidi, v4, p35.
936 See, Kitdb al-Mublnfi Tabaqat al-Usuliyyln, Al-Maraghi.
937 Al-Qamus al-Muhlt, al-Faruz Abadi , vl, p281. 
93ti Surah al-Jathiyya, 45:29. 
9v, Surah al-Nahl, 101.
940 LIful al-Bazdawi, v3, pi54.
941 Ihkam, Amidi, v3, p!02ff.
942 Ibid, v3, p96.
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secondary meaning.
The 'Ulama' differed as to which of the two meaning was literal (hafiqi) as opposed to 
that which might be figurative (majdzi). Such phrases, as 'tandsukh al Arwdh. 
(reincarnation), for example, suggest a metaphorical interpretation.

Naskh may also be defined as the suspension or replacement of one Shan'ah ruling by 
another, providing that the two following condtions are met:

a) That the latter Shan'ah ruling is of a subsequent origin.
b) That and the two (Shan'ah) rulings are enacted separately from one another.

Naskh, according to this definition, operates with regard to the rules of Shafi'ah only, 
thus precluding the application of Naskh to rules that are founded in rationality ('aql ) 
alone. While abrogation of Shafi'ah rulings has to do with the very basis of the Islamic 
religion, abrogation of its rules (Ahkdm ) is the remit of Islamic Jurisprudence .

The technical definition of Naskh, according to Al Baqillarii944, is addressed statement of 
the Legislator that indicates that a rule of law, established by earlier addressed statement, 
has become inoperative and does so in such a manner that, were it not for the later 
(Ndsikh) addressed statement, the rule would continue to be operative.

Amidi's definition is less prolix, namely that Naskh is the addressed statement of the 
Legislator that obstructs the continuing operation of a rule established by means of a 
preceding statement1 .

Abrogation applys almost exclusively to the Qur'an and the Sunnah of the Prophet. There 
can be no abrogation by Ijma' (concensus) or Qiyas (analogy) for reasons explained 
below, abrogation being confined to the lifetime of the Prophet. Thus there can be no 
abrogation after his death, for there exists no higher authority than the Qur'an and the 
Sunnah through which abrogation occurs.

Naskh is not applicable to the perspicuous texts of the Qur'an and the Hadith of the 
Prophet, as is evident in the wording of the texts themselves. Abrogations cannot apply to 
texts which pertain to the attributes of God, belief in the principles of the faith, the 
doctrine of Tawhid. Furthermore, rational matters, like being good to one's parents, 
moral truths (telling lies) are not changeable.

The apologists for the abrogation of a Mutawdtir (endorsed statement) by a khabar

Rusukh al-Akhbar, Al-Ja'bari, p!29. 
4 Ihkam, Amicfi, v3, pp!47-157. 
.S Ibid, v3, pi00.
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alWdhid (solitary statement) claimed an actual instance, however, in the Prophet's 
injunction to face Jerusalem instead of the Ka' bah when in prayer9946

Such abrogations were thought controversial because they were seen to take place across 
categories and, as in the example cited above, as to their authenticity were employed to 
abrogate stronger texts. An instance of of this is found in the abrogation of the Sunnah by 
the Qur'an which reversed the order of the Prophet to face Jerusalem with a Qur'anic 
injunction to turn towards the Ka' bah for prayers947 . Also the rule that made it 
obligatory to fast during 'Ashurd' was abrogated by a later rule that made it obligatory to 
fast during Ramadan948 .

Al Shaft! would not countenance abrogation across the Nass categories and that, 
accordingly, abrogation of the Sunnah by the Qur'an and vice versa was not possible. 
On the other hand, abrogation of the Qur'an by a Mutawdtir (endorsed Hadith) is 
considered by Shafil not to be possible, an opinion shared by Ahmad Ibn Hanbal but not 
by the majority of the Fuqahd', the Mutakallimun, the Ash'aris, the Mu'tazilah and a few
cu-r»o 949Shaft is .

An instance of this kind of abrogation occurs when the Hadith, which provides 'there 
shall be no bequest to a heir'950, abrogates the ayah of bequest in surah al Baqarah951 .

For al Shafil the Qur'an is self contained in respect to Naskh. There is no evidence in the
— 952 — — 953Qur'an that it can be abrogated by the Sunnah The text in Surah Yunus , on the 

contrary, suggests the opposite, namely:

" Say it is not for me to change it of my own accord. I only 
follow what is revealed to me"

But this verse retains its effect only on the assumption that revelation is confirmed to the 
Qur'an, when it is commonly accepted that the Qur'an and the Sunnah of the Prophet are 
considered to be co-equal as repositories of divine revelation.

Only the Qur'an, according to al Shaft!, can abrogate the Qur'an, the Mutawdtir 
(endorsed) the Mutawdtir, and the khabar al Wdhid (solitary statement) the khabar al
„/-; . , 954Wahid.

946 Bayt al-Maqdis is situated in Jerusalem, whilst the Ka'ba is located in Mecca.
947 Surah al-Baqarah, 2:144. 
•MX Ibid, 185.
949 Kashf al-Asrar Shark al-Bazdanl, v3, pi77.
950 Usul al-Bazdawl, v3, pi78.
951 Surah al-Baqarah, 2:180.
952 Al-Bahr al-Muhlt, v4, p!08.
953 Surah Yunis, 10:16.
954 Sec 952, above.
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However, a Mutawatir (endorsed) may abrogate a khabar al Wahid (solitary) and even 
(with Shafil) a khabar al Wdhid can abrogate a Mutawatir (as discussed above). 955 Al 
ShafM views the Sunnah likewise in respect of abrogation, as being self-contained. If any

Sunnah is meant to be abrogated then the Prophet would do it himself through another 
Hadith.

HI.5.1 Abrogation And Ijma' (Consensus)

We have seen above that Ijma' (consensus) might be used to deny the legality of the 
abrogation of a Mutawatir by a khabar al Wdhid, and that it might be used more 
importantly in a wider sense as a means to argue for the actuality of abrogation or its 
denial, given that there is no Qur'anic or Sunnaic text that openly constitutes an abro­ 
gation or refers to an abrogation.

Whether abrogation occurs, or is possible or otherwise is very much a matter of individ­ 
ual interpretation and that Ijma' in this instance might be used to invoke the authority for
proving abrogation has actually occurred, in what would amount to a consensus ratified 
abrogation.

But could an Ijma' itself abrogate a text or be abrogated? The 'Ulama' had differing 
opinions on this matter . The majority said that Ijma' neither abrogates nor can be 
abrogated itself, and among these deniers of abrogation by Ijma' we must include Al 
Amidi957 , Ibn al Hajib958 , Al Ghazafi959 and Al Baydawl960

Some HanaFi scholars believed that Ijma' could abrogate the Qur'an and the Sunnah as 
noted by Al Sarakhsl961 and confirmed by the Hanafi 'Isa Ibn Aban Sadaqah962 . But 
Amidi argues that an Ijma' could not abrogate a Qur'anic or Sunnaic text on the following 
grounds. The Hukm (rule) which the Ijma' seeks to abrogate might be founded in a 
Nass (text), another Ijma' or Qiyas. Ijma', however, cannot abrogate a Nass of the 
Qur'an for Ijma' is either based on an indication (daTil) or it is not. If it is not based on a 
daFil then it is to be considered erroneous

If based on a daFil this could either be a Nass or a Qiyas . If the basis (Sanad) of an

955 Al-Risala, Al-Shafi'l, pi77.
956 Al-Ihkam, Amidi, v3, p!45.
957 Ibid.
95K Shark al-'Adud al-lyjl, v2,. p!98.
959 Al-Mustasfa, vl, p81.
960 Minhaj al-Wusul, v2, pi86.
961 Uxul al-Sirakhsi, v2, p66.
962 Isa Ibn Abban Ibn Sadaqah. A leading Hanafite, died 221 AH / 836AD.
963 Al-Ihkam. Amidi, v3, pi47.
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Ijma' is Qiyas then abrogation is not permissible for Qiyas lacks the authority for such 
abrogation. If the sanad of an Ijma'is a Nass then abrogation is by that Nass not by 
Ijma'-<964

IILS.ii Abrogation And Qiyas (Analogy)

The principal function of Qiyas is to extend the rulings of the Quran and the Sunnah in 
similar cases. Therefore it may never operate in the opposite direction and abrogate a text 
of the Qur'an and the Sunnah, as Al Bazdawi confirms965 for this would invalidate its 
very function. Qiyas, also, being weaker than the Nusus (texts) and Ijma' is incapable of 
abrogating either.

IILS.iii Forms Of Abrogation

Muslim Jurists recognized three forms of abrogation (Naskh); these are as follows:

a) Abrogation of both the words of the text (recitation) and its ruling, (Naskh al-Hukm 
wa al-Tilawa) best exemplified in the abrogation of the said text in Surah Al-A'la 'the 
book of Abraham and Moses'966 .

The Muslims naturally concurred with this abrogation. The Jews in general did not, as 
confirmed by Ibn Hazm.967 Amidi is more specific in naming the deniers of abrogation 
among the Jews, as being the Sham'uniyyah and the Al 'Inaniyyah, whilst a third group 
among them, the Al Isawiyyah', are reputed to have acknowledged this (form of)
u *• 968abrogation .

b) Abrogation of the Hukm only, (Naskh al-Hukm wa Baqa' al-Lafi) accepted by the 
majority of the Fuqaha' and the Mutakallimun but opposed by an isolated group from the 
Mu'tazilah.969 An example of this form of abrogation is provided in the Qur'an thus:

"it is prescribed when death approaches any of you, if he 
leaves any goods that he make a bequest to his parents and
next of kin. 

The rule was replaced in the Hadith which stipulated that 'there should be no bequest to
i i u • < 971legal heirs

VM Ibid.
965 Usul al-Bazdawi, v3, pi74.
966 Surah al-' Ala. 87:19.
967 Al-Ihkam, Ibn Hazm ,v4, p470. 
96n Al-Ihkam, Amidi, 3, p!06.
969 Ibid, v3 , pi29.
970 Surah al-Baqarah, 2:180.
971 Sahlh al-Bukharl, Wasay;i, 6.
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c) Abrogation of the recitation alone, the rule (Hukm) being retained, (Naskh al Nass wa
Baqd' al-Hukm) j

An example of this sort of abrogation is evident in 'Umar's saying the revealed scripture 
once contained the words,

"If the elderly man and woman commit adultery, stone them
972 definitely as a warning from God and his messenger.

The Tilawa Of this verse was abrogated but the rule remains in force. 
The ' Ulama' were generally in agreement as to the occurrence of the abrogation of rule 
and the retention of the Tilawa and vice- versa, but reticent on the occurrence of the 
abrogation of both the rule and the Tilawa , 973 .

The main arguments regarding these forms of abrogation was posed by Amidi974 - Thus 
Amidi's reply was that the words, the recited text, and the rule contained in the meaning 
of the text constitute an indivisible unity is that the rule can exist independently from the 
recitation and visa-versa and that removal of one element will not lead to confusion.

A Mujtahid in his formulations of the divine law fairly forms an opinion on the basis of 
individual datum, and thus will not be confused by the abrogation of a rule with one el­ 
ement missing, or whether the rule is still in effect or not, for he will consider the larger 
context and arrive at his opinion accordingly.

Ill.S.iv Naskh Bi Al-Ziyada (Addition And Abrogation)

The question raised here is: does a subsequent addition to an existing text, although not at 
variance, amount to an abrogation (Naskh Bi al-Ziydda) ? When for example, an 
additional Rak'ah is added to the two that the Muslim must perform during each prayer:

No, say the Malikis and the Hanbalis while the majority of the Shafils said Naskh bil- 
Ziydda was nothing more than added specification (Takhsls). 915 The ever accommodating 
Hanafis, however, accepted such additions as abrogation, as confirmed by the Hanafi 
jurist Al Bazdawi. .

Al Amidi, however, described the majority as viewing the addition as a supplement not a 
replacement, of the existing text and therefore cannot be called abrogation . Rather, one

w Kashf al-Khafa, Hadith no 1579. See also, Al-Mahsul, Al-Razi, v3, p322.
•wAI-Ihkam, v3, p!41. 
>)74 Ibid, v3, p225. 
97-i Ibid, v3, p!55..
•m. Ufiil al-Bazdawi, v3, p!91. 
977 Al-lhkdm, Amidi, v3, pi57.
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might call it in modern parlance an 'amendment'.

III.5.V Text Meaning, Implied Meaning (Mantuq, Mafhum) 
And Abrogation

We can posit the following question by way of introducing this section on abrogation, is 
it possible for an explicitly stated rule (Hukm al Mantuq) to be abrogated but not the 
implied rule (Hukm al Mafhum) ? For example, to cite 'say not Fie to them'978 by virtue 
of the congruent implication (Mafhum al-Muwafaqah) could be read to imply that one

979was also required not to beat one's parents .

Since the implied rule, it was argued, is considered subordinate to and dependent upon 
the explicitly stated rule, without the latter you could not have the former, as outlined also 
by the Hanafi Muhib Allah ' Abd al Shakur al-Bahan al-Hindi980-

IU.S.vi Abrogation And Progressive Realisation (Al-Bada*)

The majority of 'Ulama' were anxious to point out the conceptual differences between Al 
Bada' (progressive realization) and Naskh in order to obviate any theological confusion 
as to the meaning of abrogation.

Bada' entails the following: the replacement of one rule by another not so much by the 
will of God as through his ignorance. In short the abrogating rule was a rule that had

981somehow been hidden from God that had subsequently become manifest to Him

This meant that God rather than being all-knowing, was subject to a gradual progression 
in His knowledge. This of course was totally unacceptable to the majority of the 
'Ulama'982 , in particular the Ash'arites who could not and would not countenance 
infringement upon the eternal perfection of God's knowledge which Bada' suggested.

The Jews and the Shi'ite sect, the Rawafid, tended to confuse the two issues of Naskh 
and Bada'. The former, seeing abrogation from the perspective of Bada' , accordingly

_ 98^rejected it. The latter invoked the surah 'God erases whatever He wishes' in support 
of abrogation, but in a dubious context Amidi assures us984 -

978 Surah al-Isra', 17:23.
w Al-lhkam, Amidi, v3, p!50.
980 A leading Hanafite, died 119AH / 1708AD. Composed his major work 'Musallem al-Thubut on The Hanafite 
law. See, Musallem al-Thubut, v2, p87.
981 Al-Mawsu'ah al-Naqdiyya Li-al-Falsafah al-Yahudiyya, p57.
982 Al-lhkam, Amidi, v3, p!03.
983 Surah al Ra' d. 13:33.
984 Al-lhkam, Amidi, v3, p!02.
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The essential difference between Naskh and Bada' is that in Naskh a rule of law is 
replaced simply by virtue of the legislator willing this replacement not, as in Bada', the 
replacement motivating the abrogation itself. Therefore the opinions of the Jews and the 
Rawafid on this matter are summarily dismissed by the majority of the 'Ulama' and the 
Mutakallimun.

The 'Ulama' were even more anxious to distinguish Naskh from Takhsis. Naskh and 
Takhsis (specifying the general) resemble each other in that both tend to qualify or specify 
an original ruling in some way.

For some, notably Al Shaft!, the resemblance crossed into synonymity, just as he
_ _ _ QOCconsidered Ziyada to be merely a version of Takhsis.

One of the basic requirements of Takhsis is that there should be a contradiction between 
the specific reference of one passage and the general reference of another, as exemplified 
in the Sunnaic verse on theft and amputation which specifies the general in the Qur'anic
verse. The conflict between the two texts is ultimately resolved through a process of 
diversion of the literal meaning (haqlqa ) to a figurative reference.

In short, a thief in the general sense becomes, on the application of Takhsis, a class or 
subset of thieves. With Naskh however, the two texts concerned, the abrogating text 
and the abrogated text, are genuinely in conflict, unable to co-exist together.

In addition Naskh can never occur in one aspect of either a general or specific ruling, 
whereas Takhsis, by its very definition, occurs in respect of a general ruling only, the 
general ruling which is to be specified or qualified.

Furthermore Naskh is basically confined to the Qur'an and the Sunnah and can only 
occur by Shar', whereas Takhsis extends to rational proofs like custom ('urf ) and so on. 
In Naskh a definitive (qat'l) ruling can only be abrogated by another (qat' 1) ruling, 
whilst Takhsis is possible by means of speculative evidence such as Qiyas.

IILS.vii Naskh And Taqyyid (Restriction)986

The principal differences between Naskh and Taqyyid appear to be:

a) Taqyyid (restriction) is acceptable when conveyed in a Khabar (statement) but this 
cannot be the case with Naskh which must operate within the linguistic form that most

y«s Al-Bahr al-Muhlt. v3, pp243-248. See also, Ihkam, Amidi, v3, pp!04-105. 
9x6 Al-Bahr al-Muhlt, al-Zarkashl, v4, p47.
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typically conveys a rule of law, namely its Insha' (construction).

b) There is no chronological restriction to the application of Taqyyid, whereas this is 
patently not the case with abrogation, as must be clear by now.

IILS.viii Naskh And Istithna' (Exception)

_ 9x7Istithna is differentiated from Naskh in that:

a) Istithna' is applicable outside the remit of the Shan'ah rulings, whereas Naskh is not.

b) The excepted and the exceptor are inextricably bound up in the application of Istithna', 
whereas in Naskh the two texts in the process of abrogation cannot co-exist together. If 
that were possible then it would cease to be abrogation and become Takhsis.

IILS.ix The Argument For Abrogation

Is abrogation theoretically possible? Has it actually occurred? The arguments of the 
opposition were invoked to the effect that either the text containing a particular rule tied 
the rule to a particular time frame, whence abrogation is not possible, or the rule is to be 
operative in perpetuity.

If in the latter case, the opposition maintains, then there is no way to determine what is 
perpetually operative or not. The defenders of abrogation, however, point to surah al

QOO

Baqarah as evidence of abrogation:

"none of our revelations do we abrogate or cause to be 
forgotten but we substitute something better or similar"

This shows the possibility, the apologists maintain, that God might abrogate his own 
revelations, but only in so far that it alerts us to the possibility of abrogation, not its ac­ 
tuality.

All arguments in this respect appeal ultimately to Ijma'. The Ijma' is dependent on a 
transmitted report derived either from the Qur'an or the Sunnah. As there is no indication 
in the Nass texts to indicate whether abrogation has occurred reliance is placed on Ijma' 
for providing the authority for the existence of abrogation.
There are other instances of the same, so many in fact that a momentum in favour of ab­ 
rogation is created through sheer numbers, such that it is thought so many examples,

MX? Al-lhkdm, Amidi, v2, p265. 
9HK Surah al-Baqarah, 2:106.
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could not all have been invented, and that while they cannot be absolutely certain that ab­ 
rogation has occurred, it is felt that the actual occurrence of abrogation is more likely than 
its non-occurrence.

What about the rule which is abrogated prior to the time when the rule may be imple­ 
mented, namely before anyone had a chance to implement what is to be abrogated? The 
text based argument in favour of a rule being abrogated before implementation is provided 
in the Qur'anic text on adultery:

"If any of your women are guilty of lewdness take the 
evidence of four (reliable) witnesses amongst you against
them; and if they testify, confine them to houses until death

989 do claim them, or God ordains for them some other way.

The above verse was abrogated before being implemented by the following verse of surah 
Al Nur:

"The woman and the man guilty of adultery or fornication,
990 flog each of them a hundred lashes. "

III.6 Istidlal (Inference)

Istidldl in Usul al Fiqh means any indicator that does not fall under the four principal 
sources of the Shan'ah: The Qur'an, Sunnah, Ijma' and Qiyas.991

These indicators include htishab (presumption of continuity), (which Amidi considered 
the only valid category of (Istidldl ), istihsan (equity in Islamic law) al-Maslahah al 
Mursalah (considerations of public interest) ' Urf (custom), sadd al-Dhard'i' (blocking 
the means to what is unlawful) Shar' man Qablana (revealed laws before Islam), and 
Madhdhab al-Sahdbl (thefatwd of a Companion of the Prophet).

Jurists deemed some of these indications to be valid, having probative value in the 
process of formulating the law, others declared that they had little or no value at all.

III.6.i Istishab

In Usul al Fiqh the term designates that a state of affairs initiated under the terms of the 
law is presumed to continue as long as there is no good reason to suppose that it has

,992come to an end .

989 Surah al-Nisa' ,4:15.
990 Surah al-Nur, 24:2.
991 Al-Kafiyya, pp47-48. See also, Iqtirah, p98. Also, Al-Ihkam, Amidi, v4, pp!04-120. Also, Mujmal al- 
Lugha, vl, p319. Also, Al-Misbah, vl, p!99. Also, Al-Mu'jam al-Falsafi, vl, p68.
992 Kashf al-Asrar, v3, p377. See also, Al-Bahr al-Muhlt, v6, pp!7-18.
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Istishab is a rational proof which may be employed in the absence of other indications; 
specifically those facts, rules of law, reason whose existence, or non-existence has been 
proven in the past and which is presumed to remain for lack of evidence to establish any 
change.

Istishab not only presumes the continuation of the positive, so as once a contract of sale is 
concluded it is presumed to remain in valid force until a change occurs, but also presumes 
continuation of the negative. Any doubt over the non-existence of something it will be 
presumed to exist. But if the doubt is in the proof of something the presumption will be 
that it is not proven.

III.6.ii Varieties Of Istishab

a) Presumption of original non-existence (Istishab al ' Adm al Asli).

This is where a fact or rule which has not existed in the past is presumed to be still non­ 
existent until evidence to the contrary. An example is the child, who is presumed to re-

993main so until he attains to his majority .

b) Presumption of original existence (Istishab al Wujud al AsU ) is where the presence of 
a liability or a right is presumed until the contrary is proved. An example is where a 
husband is liable to pay his wife the dowry (mahr ) by virtue of the existence of the mar­ 
riage contract.

c) Continuity of the general rules and principles of law (Istishab al Hukm). Istishab takes 
for granted the validity of the Shan'ah in regard to permissible (halal ) and prohibitive 
(hardm ) acts, when a ruling in law prohibiting or permitting, will be presumed to 
continue until the contrary is proved.

d) Istishab by consensus (Istishab Hukm al Ijma' ). Amidi says there is a historic 
consensus to the effect that a thing that has come into being must be presumed to continue 
unless there is positive evidence to the contrary. If a man is uncertain whether a state of 
purity994 ' initiated through the proper ablution, continues to exist at the time of the 
performance of Saldh, he is permitted to proceed with the prayer.

e) Continuity of Attributes (Istishab al Was/}. When a person purifies himself for 
purposes of prayer the purity of the water is presumed to obtain until evidence to the

993 Ibid, p238.
994 Al-Ihkdm, Amidi, v4, pplll-119.
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contrary, namely when there is a change of colour in the water .

The Shaft"! and the Hanbafi schools of Law unreservedly upheld Istishdb al Wasf, 
whereas the Hanafis and Malikis accept it with reservations. An example is the case of a 
missing person (mafqud), his life and its continuance being the attribute (wasf). With the 
Shafils and H5anbalis the missing person, presumed to be alive, may benefit from 
bequests and inheritance. Thus they uphold the affirmative capacity to Istishdb in this 
instance996 .

The Hanafis and Malikis, however, although they acknowledge the missing person is
presumed to be alive, the missing person cannot inherit and others cannot inherit from 
him. Thus the Hanafi's are using this type of Istishdb as a defence (li-ddfV ) whereby 
Istishdb cannot be used as a means of acquiring new rights for the mafqud but can be

997used to protect his existing rights .
The key argument of the Hanafis here is that although the mafqud is presumed to be
alive, it is only a presumption, not a fact, and may not therefore constitute the basis of

998the acquisition (kasb) of new rights on the part of the missing person .

f) Presumption of generality (Istishdb al-' Umum) 9" Namely, where generality is 
presumed until subjected to takhsls. In short the general (' Amm ) must remain so in its 
application until qualified in some way. This applies to the validity of the text which 
remains so until abrogated 1000 or replaced by another text. But in matters of doubt, as to 
whether the general has been qualified in some way, Istishdb would presume the absence
of specification until the contrary is proved.

g) Presumption of Original Freedom from Liability (Bard'at al Dhimmah al Asliyyah). 
This is where freedom from obligations obtains until the contrary is proved, when the law 
may be compelled to perform the obligation. For example, no one is compelled to 
perform the Hajj more than once in his lifetime, or no one is liable to punishment until
his guilt is established by due process of law

The difference between the Hanafis and the Shafts as to the correct implementation of 
this principle can be illustrated in the following example. A claims that B owes him one 
hundred pounds and B denies it. Is a settlement (sulh) after a denial lawful in this case, 
as the HSanafis claim, or is original freedom from liability presumed on the basis of B's

995 I'lam al-Muwaqiln, v2, p296.
w<,AI-Bahr al-Muhlt. v6, ppl7-26. See also, Ihkam, Amidi, v4, ppl 11-120.
997 Kashf al-Asrdr, v3, p378.
99K Irshad, p238.
999 AI-Mustasfa, vl, p221.
IINNI Ibid, vl, pp221-222.
Mini Al-Ihkdm, Amicfl. v4, pi 12. See also, Irshad. p238.
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denial, as the ShafTis claim, in which case B would bear no liability at all. The Hanafis 
say that original freedom from liability is not presumed on the basis of B's denial. Thus 
to prevent possible hostility between the two parties and promote stability in society the 
Hanafis say a settlement is possible 1002 -

h) Permissibility is the original state of things (alAslfi al - Ashy a' al Ibahah). All matters 
which the Shan'ah has not regulated to the contrary remains permissible and will be 
presumed so until evidence points to the contrary. The Hanbalis gave Ibahah greater 
prominence than the other three schools. They validate it as a basis of commitment 
('Itizam ), a commitment that does not however include ' Ibddat, for the latter is validated 
by the Nass, but does include things like transactions and contracts (unless validated by a 
higher proof) 1003 .

An example of Hanbalis ' Iltizam with regard to the implementation of Ibahah is their 
encouragement of monogamy. For the husband to remain monogamous monogamy may 
be stipulated in the contract.
In conclusion Istishab is not considered an independent proof1004 or a method of juristic 
deduction in its own right, but is used as a means of implementing an existing indication 
(datil) whose validity is established by the rules of Istishab.

III.7 The Invalid Indicators (According To Amicfi)

Amidi considered that there were five authentic Adillah, namely the Qur'an, the Sunnah 
of the Prophet, Consensus (Ijma'), Analogy (Qiyas) and Istishab al-Hal in the category 
of Istidlal. He referred also to Shar' man Qablana (Revelation before Islam), Madhdhab 
al-Sahabi, (The Fatwa of the Companion), Istihsan (Equity in Islamic law) and Maslahah 
al-Mursalah (Considerations of Public Interest). These he did not consider to be authentic 
adillah.

III.T.i The Fatwa Of A Single Companion (Madhhab Al Sahabl)

The question to be asked here is: is thefatwa of a single Companion to be considered an 
indicator of the law in its own right?

We have seen that Consensus (Ijma'), specifically tacit Ijma', carries a ShafTah value, 
but the 'Ulama' differ as to what value thefatwa of a single Companion bears.

1002 Usul al-Fiqh, Zuhayr, v4, pp!78-180.
1003 I'lam al-Muwaqiln, vl, pp295-296.
1004 Al-Bahr al-Muhlt. v6, pi 8. See also, Al-lhkam, Amicfi, v4, pill.
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For the Ash'arites and Mu'tazilis it carries no special authority, 1005 whilst the Hanafis,
> _Hanbalis and the Malikis consider it to be a proof (hujjah ) . For Malik the fatwa of a 

single Companion carries special authority sufficient to place it in the hierarchy of indi­ 
cators above Qiyas. Thus the Qur'an, the Sunnaic and Ijma'aic evidence must turn to the 
fatwd of the Companion before resorting to analogy 1007 .

What if the fatwa s of the Companions differed one from the other? Might this not lead to 
the creation of conflicting indicators throwing doubt on the inner consistency of the law?

Amidi 1008 rejects the status of the fatwd of a single Companions as an indicator of the 
law. He cites surah al-Hashr 1009 "fa' tabiru yd ' uU al-Absdr" (So learn a lesson, you 
who have eyes), the standard support for Qiyas, which shows at the same time that the 
fatwa carries no special authority.

The opposition in support of their argument invoke surah Al 'Imran, 1010 "you are the best 
community that has been raised up for mankind. You enjoin right conduct?"

Since there is an obligation to engage in right conduct, one must support that 
Companions. For Amidi this latter surah is used in support of the authority of Ijma*. The 
opposition, in turn, cite the Hadith 'My Companions are like stars; whoever you follow 
will lead you to the right path' 1011 . The probably intended meaning of this Hadith, 
suggests Amidi 1012 , is that the Companions are to be imitated in respect in the matter of 
Hadith, not in individual fatwa

Neither can authority in the fatwd of a single Companion be invested through Ijma', 
maintains Amidi, for fatwd of single Companions are not authoritative for fellow 
companions. In short, the fatwd of a single companion is not considered an independent

r!proof

1005 Al-Ihkam, Amidi, v4, pp 130-135.
1006 77am al-Muwaqiln, vl, p30; v4, pi56.
mo? Al-Ihkam, Amidi, v4, pi27.
101 >x Ibid, v4, pi30.
KNW Surah al-Hashr, 59:2.
loio Surah Al-'Imran, 3:110.
ion Mishkat, Tabriz!. v3, 1695, Hadith no 6001.
1012 Al-Ihkam, Amidi, v4, pi30.
1013 Sharh al-'Adud, v2, p457.
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III.7.ii Revealed Laws Preceding The ShaiTah Of Islam (Shar' Man 
Qablana)

The above indication is considered by some 'Ulama' to be valid, but not by Amidi 1014 . 
The main controversy was whether the Prophet and the Muslim community were subject 
to the laws of earlier Prophets.

According to the HSanafis and some ShafHs the Prophet treated as authoritative those 
parts of the earlier scriptures that he knew through divine revelation (wahy ) to be 
authentic.

The Ash'arites and Mu'tazilis 1015 , however, rejected the authority of the earlier scriptures 
for Muslims. The former group put forward text (Nass) based arguments in support of 
their view, whilst the latter favoured rational based argument.

III.T.iii Istihsan (Equity In Islamic Law)

Linguistically the term Istihsan, the verbal noun of the tenth form, derives from the noun 
Husn, beauty, as opposed to being ugly . Hence the tenth form Istahsana, to regard 
or consider as nice. 
In the field of Usul al-Fiqh Istihsan can be defined as follows:

a) As a departure from one analogy based rule in favour of another that is based on a 
more forceful analogy.

b) That Istihsan is the according of specifity to an analogy based rule by virtue of an 
indicator that is more forceful than the analogy. Thus defined Istihsan falls under the 
heading of restriction of an occasioning factor1017 -

c) The Hanafi definition has it that the essence of Istihsan is to act on the stronger of the 
two indications. For example, the according of specifity to the sale of dates, specifically 
between, that is, dry and fresh dates

d) For the Hanbalites Istihsan is a type of weighing of conflicting indicators, where the 
best (ahsan) is chosen, providing it doesnot contradict another indicator 1019 .

Al-Ihkdm, Amidi, v4, pi21. 
MILS Ibid, v4, pp!23-124. 
ioi6 See, Mujmal al-Lugha, vl, p233. 
mi? Kashf al-Asrar, v4, p3. 
IOIK Ihkam al-Fusul, al-Baji, v2, p564. 
ioiy Al-Musawwadah, Al Taymiyya, p405.
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e) Malik views Istihsan as similar to Istislah, where Istihsan is to abandon exceptionally 
what is demanded by law, for applying the existing law would lead to hardship (rafal- 
Haraj). For Malik it would be permissible to depart from Qiyas or to specifiy the general 
in Qiyas on the grounds otMaslahah (Consideration of Public Interest) 1020.

Istihsan is divided into two types:

i) The Istihsan which is more effective than apparent analogy (Qiyas JaR). An example is 
the analogy made between the leftovers of a bird of prey which is considered polluted 
meat and that leftover by the wild animals. Through this analogy the left overs of the wild 
animals is considered polluted also. According to Istihsan these leftovers from the birds
of prey are considered pure, because the birds drink with their beaks which are 
constituted from bone tissue

ii) The Istihsan whose validity is apparent but whose nullity is hidden. Glanced at ca­ 
sually it appears valid but once scrutinised its nullity becomes manifest . This type of 
Istihsan, which is weaker than the Qiyas JaU, is itself considered a kind of Qiyas 1023 -

III.T.iv 'Urf (Custom)

The linguistic meaning of 'urf is that which is known (ma'ruf) .'urf and 'Adah
(custom) are largely synonymous, but whilst reference to the personal habits of 
individuals comes under 'Adah, the collective practice of a large number of people falls 
under 'Urf.

The habits of a few, in short, or even a substantial minority with in a group, do not con­ 
stitute 'urf. Custom, therefore, in order to constitute a valid basis for legal decisions, 
must be sound and reasonable. Recurring practices devoid of benefit are not regarded as 
'urf.

The noun 'urf and the participle, ma'urf are found in the Qur'an. In Qur'anic usage ma' 
ruf means 1026 good, whilst munkar, its opposite, denotes something strange to be 
equated with evil. Hence the verse 1027 in which the Muslim is urged to "enjoin belief in

1020 Al-Muwdfaqdt, al-Shatib~i, v4, pp206-208.
1021 Mir 'at al- Usul, p251. 
102: Mir'at al-Usul, p251.
1023 Ibid.
1024 Al-Misbdh al-Mumr, p404. See also, Mujmal al-Lugha, v2, p661.
in: 1; Al-Ta'rifdt, p!46. See also, Al-Misbah al-Mumr, p436. Also, 'Umdat al-Huffdz, p388. Also, Al-Kafiyya,
p58.
102(. Basd'ir, v4. p57.
1027 Surah al-A'raf. 1:199.



God (wa'mur bi al-'urf ) and in His messenger, and turn away from the ignorant.

Custom, which does not contravene the principles of the ShafTah is valid and authori­ 
tative and must be upheld by a court of law. For Al Sarakhsl, the Hanafi jurist, 'Urf 
constitutes a basis of juridical decisions 1028 . For the 'Ulama' 'urf is a valid criterion for 
purposes of interpreting the Qur'an.

An example of this is the maintenance of children. The Qur'an states that maintenance is a 
duty of the father, but that the amount of maintenance is to be determined by recourse to
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custom (bi al- m'aruf) 1029 .

For the Fuqaha' 'urf authorised by Istihsdn is a valid criterion for the determination of 
the Ahkdm of the Shari'ah. Customs which were prevalent during the lifetime of the 
Prophet received his tacit approval to become part of the Sunnah taqririyya. Islam in this 
way absorbed that part of pre-Islamic custom tacitly approved by the Prophet and upheld 
by the Companions.

An example would be phrased as "we used to do such and such when the Prophet was 
alive". Such as, for example, the liability of the kinsmen of an offender (' dqilah) for 
payment of blood money (diyyah ) which was readily absorbed by the Shari'ah.

III.T.iv.l Conditions Of 'Urf

a) 'Urf practice must be widespread and be recurrent in the 
community. The practice of a few individuals within the 
Community at large will not be authoritative. Furthermore
'Urf must not only be consistent but dominant.

If for example, a sale is made in a town where two or three 
currencies obtain in dealings, and the contract does not 
specify which currency one should use, then the one which 
is more dominant will obtain.

b) A custom must have been prevalent at the time a transaction 
is concluded, not to customs which obtain afterwards.

This is particularly relevant in the interpretation of 
documents in the light of the custom that prevailed at the 
time they were written. To interpret them when the custom 
became prevalent after the conclusion of the document 
would render the interpretation irrelevant.

c) Custom cannot overrule a clear agreement for the latter 
prevail over custom. Recourse to custom is valid only in 
the absence of an agreement. An example of preponderance

loan Usul al-Fiqh, Abu Zahrah, p216. 
Surah al-Baqarah, 2:233.
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of agreement over 'Urf in matters of law is payment of 
marriage dowry.

According to the prevailing custom one half of the dowry is 
payable before the marriage, one half payable after. 
However if the contract stipulated that the whole dowry 
was to be payed before the marriage, then the contractual 
agreement would prevail over custom.

Custom can only be involved when there is no clear text 
available to determine the terms of a particular dispute.

d) Custom must not violate the Nass, but may be allowed to 
act as a limiting factor on the text.

Custom, however, might wholly violate the Nass , as it does 
in the matter of wine drinking. Wine drinking is a common
custom, yet it is strictly forbidden in the Qur'an and the 
Sunnah.

However Salam (advanced sale in which the price is determined but delivery postponed) 
is permitted by the Prophet by way of exception, since the prevailing custom was deemed 
to be of benefit to the people. Thus the law which forbids the selling of non-existing 
objects is waived here 1030 -

The Prophet is said to have forbidden conditional sale, but the Hanafi and Malild Jurists 
validated conditions which represent standard custom. The idea was that general 
prohibition was retained but exceptions allowed I.e. conditions adopted by ' w//are up- 
held 1031 -

III.7.iv.2 The Principal Differences Between *Urf And Ijma'

a) 'Urf arises with the common agreement of the community 
at large and its existence is not affected by exceptions or
the disagreements of a few individuals. Ijma' on the other 
hand requires the consensus of all the Mujtahids.
Disagreement invalidates Ijma'

b) Custom is accepted by the majority of the community at 
large including the Mujtahids, whilst laymen can play no
part in the formation of an Ijma'

c) The rules qf 'Urf are changeable, custom in time may make 
way or another custom disappear altogether. But Ijma',

io3(> Sahlh al-Bukhari, v3, 44, Kitab al-Salam, Hadith no ,1 - 3.
1031 Al-ldah, p419. See also, I'lam al-Muwaqiln, v4, p!99. Also, Al-Ihkam, Amidi, v4, p!38.
1032 Al-lhkatn, v4, pi38.
1033 I'lam al-Muwaqiln, v4, p!99.



132

once concluded, cannot be re-opened for debate. It 
precludes fresh Ijtihdd. 'Urf on the other hand can be 
subject to a fresh ijtihad.

III.7.iv.3 Types Of Custom 

a. 'Urf Qawfi (Verbal 'Urf)

' Urf Qawfi, has to do with the usage of words for purposes other than their literal
meanings, whose use is widespread in the community of large. For example, words such 
as Zakah, Saldh have lost their literal meaning for technical meaning. Walad in the 
Qur'an literally means offspring, be it son or daughter, but in everyday usage has come to 
mean specifically a son only. Another example is lahm. In Qur'anic usage it denotes 
both fish and meat, but in everyday usage meat only.

b. Actual 'Urf ('Urf Fi'fi)

The payment of a marriage dowry by custom requires the amount to be paid before the 
marriage, with the rest being paid afterwards. The validity of this type of actual Vrf is 
validated by legal maxim, normally, what is accepted by 'Urf is tantamount to a 
stipulated agreement - al ma 'ruf 'urfan kal mashrut shartan. Thus the actual 'Urf is to be 
upheld in the absence of an agreement to the contrary.

III.7.iv.4 Sub Division Of General And Special Type

a) Al 'Urf al 'Amm is a custom which is prevalent everywhere 1034 - An example is the 
practice of charging a fixed price of entry to public baths, even though the quantities of 
water must vary from one person to the next, thus running contrary to strict requirements 
of sale.

b) Al ' Urf al Khdss is an'Urf which is prevalent in a particular locality, profession or 
trade. The Hanafis say thai'Urf Khdss does not qualify the general provisions of the 
Nass, therefore discount it when found to be in conflict with the Nass.

A Qiyas whose 'illah is not expressly stated in the Nass may be abandoned in favour of 
a general't/r/, but will prevail over a special'f/r/. The reason is that'f/// pertains to 

peoples' needs. To disregard these needs may amount to an imposition of hardship on 

them.

K.34 Al-Ta'rifat. pp 149-150.
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'(///can be divided further into approved custom (al'Urf al Sahlh) and disapproved 
custom (aV Urf al Fasid ). An example of the latter is wine-drinking. Although 
commonly practised it is in clear violation of the Shan'ah.

III.T.iv.S Proof (Hujjiyah) Of 'Urf

There exists Qur'anic evidence which repeatedly confirms 'Urf as a Shafi'ah proof. 
Reference in this case is usually made to surah Hajj 1035 "God has not laid upon you any 
hardship in religion", said to be an indirect reference to thai'Urf which prevails but which 
does not conflict with the Nusus, such that to ignore it may lead to inflicting hardship on 
people. Another verse invoked in support of'Urf is surah al A'raf1036 'keep to 
forgiveness, enjoin 'Urf and turn away from the ignorant'.

III.7.V Al Maslahah Al Mursalah (Unqualified Public Interest)

Al Maslahahal Mursalah refers to an unqualified public interest not regulated by the law, 
for no textual authority can be found on its validity.

It is occasionally called al Maslahah almutlaqah on account of its being undefined by the 
Shan'ah. Al Ghazafi regards al Maslahah al Mursalah as securing a benefit or preventing 
a harm, which are at the same time harmonious with the objectives of the Shan'ah. These
objectives have in mind to protect the values of religion, Life, intellect, lineage and 
property. Any measure which secures these values falls under the scope of Maslahah

Historically the notion of al Maslahah al Mursalah originates in the practice of the 
Companions. 'Umar, for example, imposed the khardj tax on agricultural lands in 
conquered territories in the absence of textual authority 1037 .

Istislah is not a proof in respect of devotional matters (' Ibadat) lon and the specific 
injunctions of the Shari'ah (muqaddarat) outside these areas, though, the majority of 
'Ulama' have validated Istislah as an indicator of divine law

The basic purpose of legislation is to secure the welfare of the people. When the 
Maslahah is identified and the mujtahid does not find an explicit ruling in the Nass he 
must pursue it and act on it, so as to prevent people being affected by hardship, as

10.15 Surah al-Hajj, 22:78,
lo.v, Surah al-A'raf, 7:199.
10.17 'Urn Usul al-Fiqh, Khallaf, p84.
1038 Nuzhat al-Khatr, vl, pp414.
mv> Madkhal, Saburii, pi34.
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indicated in surah Al Ma'idah , "God never intends to impose hardship on people".

The principal Hadith in support of Istislah which authorizes acting upon Maslahahsays, 
"No harm shall be inflicted or reciprocated in Islam" 1041 .

111.7-vi Opposition To Maslahah

The Zahiris, some Shafils (al Amidi for one) and Ibn Hajib, the Maliki jurist, do not 
recognise al Maslahah al Mursalah. They argue that the Masdlih are all exclusively 
contained in the Nusus. If the Shari'ah is silent on a matter it is a sure sign that the 
Maslahah in question is no more than a specious al Maslahah. 1042 .

For the Hanafis and the ShafHs Masdlih is either validated in the explicit Nusus or 
indicated in the rationale ('illah) of a given text, or even in the general objectives of the 
Lawgiver. In short a Maslahah must be corroborated by an indication in the Shari'ah. 
Therefore, these groups do not accept Istislah as a proof, otherwise there is a danger of 
confusing Maslahah, which has in mind the public good, with the arbitrary desires of a 
ruler, who wishes to justify his personal wishes under the mantle of Maslahah.

III.8 Sadd Al DharaT

The word dhard'i' 1043 i.e., "means", the means, that is, towards obtaining a certain end. 
Sadd has the meaning of 'blocking.' Thus the phrase Sadd al al Dhard'i' implies 
blocking the means to an end. Amidi never mentioned Sadd al al Dhard'i', which he 
considered invalid, but it was mentioned by other 'Ulama'.

In Shari'ah terms this entails blocking the means to evil. Although the concept of Sadd al 
al Dhard'i' extends to 'opening the means to beneficence', it is invariably used to block 
the means to evil.
Cases which involve both the means and the end being directed towards evil are dealt 
with under the general rules of the Shari'ah and those cases where the means and the end 
are directed towards Maslahah, when not regulated by the Nass, are as likely to be gov­ 
erned by Qiyas, Maslahah or Istihsdn.

It is when the case falls into the grey area between Maslahah and Mafsadah i.e., that

K»4() Surah al-Ma' idah, 5:6
iiMi Sunan Ibn Mdjah, Hadith no 2340.
KM: 'Urn Usul al-Fiqh, Khallaf, p88.
K)4i Sitrah Hud, 11:77. See also, Tdjj al-'Arus, vll ,p!26. also, Mujmal al-Lugha, Ibn Paris, v2, pp356-357.
Also, al-Mu'jam al-Waslt, vl, pi 14. Also, 'Umdat al-Huffdi, al-Sarmn al-Hallabl, p!84. Also, Al-Misbdh al-
Mumr, p208.
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Sadd al al Dhard'i' applies . Namely when there exists a discrepancy between the 
means and the end on the good -neutral-evil scale of value. An example is when a lawful 
means is expected to lead to an unlawful end, or when a lawful means is used to procure 
an unlawful end.

An example is Khalwah (illicit rivacy) between the sexes which is blocked and made 
unlawful because it may lead to Zina (adultery). The fact that Zind (adultery) might or 
might not occur as a consequence of Khalwah (illicit privacy) is beside the point.

Thus, the whole concept of Sadd al al Dhard' i' is founded on the idea of preventing an 
evil before it actually materialises, and is closely related to the principle of "preventing an 
evil takes priority over securing a benefit" 1045 .

Sadd al al Dhard'i' as a principle of Jurisprudence is supported by the Sunnah of the 
Prophet, especially the ruling in which the Prophet prohibited a creditor from accepting a 
gift from his debtor for fear of it becoming a means to usury, and the gift a substitute to 
Ribd.

There was the case of Hudhayfah, by way of another example, who was forbidden from 
marrying a Jewish woman for fear that other muslims might be waylaid by the beauty of 
the Ahl al-Dhimmah. Thus, marriage to them was forbidden even though the Qur'an de­ 
clared such marriages legal

The Hanafis, Shafts, Hanbalis and the Malikis agree on the validity of Sadd al al 
Dhard'i' as to substance, but differ in regard to its application 1047 . These differences as 
to this application emerge in the following classification of Sadd al al Dhara'i'.

a) Means which definitely lead to evil 1048 . This involves such acts as digging a deep pit 
outside a place not illumined at night, such that people are likely to fall into it. A con­ 
sensus amongst the four law schools it said to have been reached on this point1049

In another example not so straight forward. A man might dig a water well in his own 
home, but close to the wall of his neighbour, causing it in time to collapse. Some 'Ulama' 
consider this action lawful in that the man is seen to be exercising his right of ownership.

1044 I'ldm al-Muwaqiln, Ibn Qayyim al-Jawziyya, v3, ppl 19-120. See also, Al-Furitq, al-Qarrafi, v2, p32. Also, 
Al-Muwdfaqdt, al-Shatibl, v4, p!98. Also, Al-Ishrdf'Ald Masd'il al-Khildf, vl, p275. Also, Al-Mawsii' al- 
Falsafiyya, p217. Also, Al-Mu'jam al-Falsafi, vl, p587.
1045 Al-Muwdfaqdt, al-Shdtibl, v4, pi95.
1046 Al-l'tisam, Ibn Qayyim al-Jawziyya, v3, 122. 
KM? Usul al-Fiqh , Abu Zahrah, pp227-228. 
io4K Al-Muwafaqdt, al-Shatibl. v4, p!98. 
io4v Usul al-Fiqh ,Abu Zahrah, p228.
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Others, invoking the principle that preventing any harm takes priority over securing a 
benefit, say that the man is to be held liable for damage.

b) The means which is most likely to lead to evil or is highly probable dann ghalib ) and
rarely expected to lead to a benefit.
An example is selling weapons during wartime or grapes from which wine can be
pressed.

The Malikis and the Hanbalis consider such transactions to be hardm. Since they are 
highly likely (zanrii) to lead to evil, and since saddzanrii is generally accepted as a valid 
basis for the Ahkdm of the Shan'ah, then such means have to be blocked. 1050 .

c) The means which frequently leads to evil but in which there is no certainty that this will 
be the case. An example of this is a sale used as a means to procure usury, as manifest in 
deferred sales (bay' al-' Ajal ) for example.

A sells a garment for £10.00 to B, the price being payable in a month's time, and then A 
buys the garment from B for £8.00 with the price payable immediately. This amounts to a 
loan of £8.00 to B on which he pays an interest of £ 2.00 after one month. It is highly 
probable (Zann al Ghalib ) that such sales might lead to Ribd, although one cannot be 
certain as to that fact.

d) The means which are rarely expected to lead to evil and most likely lead to a benefit. 
An example of this is digging a well in a place not likely to disturb anyone or by culti­ 
vating grapes. In the latter case there is a possibility that a mafsadah might result from 
such a practice, grapes might be turned into wine for example, but it is more likely that 
benefits would accrue rather than the opposite 1051 .

5) The means which lead to a lesser evil being considered in order to block those which 
lead to a greater evil, where a hardm might be turned into a haldl, if this is likely to 
prevent a greater evil.

An example is the release of muslim prisoners of war in exchange for a ransom, where 
giving money to the enemy is hardm becomes halal when used to secure the freedom of 
Muslims, the means here being opened rather than blocked so that the deserved end can 
be realized. The 'Ulama' call for caution in the application of Sadd al al Dhard'i' to 
ensure that the unlawful is not unduly rendered lawful.

MI50 Ufiil, Badran, p244.
nisi Al-Muwdfaqat. al-Shatibl, v2, p249.
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In those instances if an evil is to be prevented by blocking the means towards it, one 
mustascertain that the evil in question is in the Qur'an and the Sunnah of the Prophet.
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Chapter IV 

The Transmission And Authenticity Of Texts

The oral nature of Qur'anic, Sunnaic and Ijma'aic transmissions, as the expression 
suggests, is nothing to do with written texts, but rather concerns those texts which have 
come into being and whose existence has been sustained, throughout the medieval period 
of Islam at least, through oral transmission so that these texts might be preserved as 
indicators of the divine law.

There did exist written texts in Medieval Islam, but many of these entailed live (oral) 
transmission, where each text would have been hand copied from dictation (imla'). The
Medieval jurist, in particular, could not separate the idea of a text from the idea of an oral 
report from one person to another, whether it be a Qur'anic, Sunnaic or Ijma'aic text.

Hence orally transmitted material in the context of USul al Fiqh came to be known as 
orally received indicators (datil saml ). Even after the great compilations of the Qur'an 
(of 'Uthmian) and the Sunnaic Hadith had been realised the association persisted right into 
the Medieval period and beyond as the mode of passing down vital religious information 
pertaining to the Prophet, even when written texts constituted the vehicle through which 
learning was diffused.

However, the theologians and jurists were bound by the methodology that had developed 
for evaluating the earlier transmission process. This itself was rooted in the oral tradition 
of Pre-Islamic Arabia and the heroic era of Bedouin poetry which extended into and 
included the crucial era of early Islam when oral communication was the order of the day.

IV.1 Modes Of Transmission And Authenticity of Narrator (Mustanad al- 
Rawl)

The manner in which a reporter transmits his report (Kayfiyyat al-Riwaya ) begins with 
the following well known expressions which indicate that he has heard the report he is 
transmitting from the lips of the trustworthy person. For example in akhbararii fulan bi 
kadhd ( so and so reporter said such and such to me ), the pronominal suffix "to me" 
indicates a direct link between the reporter and his trustworthy source.

The Prophet's sayings, acts and endorsments constitute in the main the well spring of the 
Sunnah which the Companions are recipients of.
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A Companion's report may well begin with the following:
1) Sami'tu Rasula Allahi ( salla Allahu 'alayhi wa sallam ) yaqulu kadha . I heard the
Apostle of God...(peace be upon him)...say such and such
or
2}Akhbaram Rasulu Allahi bi kadha . The Apostle of God told me such and such.
or
3)Haddatharii rasulu Allahi bi kadha. The Apostle of God talked to me about such and
such.

The first expression employing the word "heard" is rare, but the other expressions indi­ 
cate this empirical link between the Prophet and the Companion. The Companions, being 
recipients of the reporting of the Prophet, are considered a priviliged generation, their in- 
tergrity regarded as axiomatic. They were post facto considered trustworthy persons on 
account of their unique relationship with the Prophet.

Going beyond the Companions to the generation of reporters who came after (tabi'un) 
z.e, the followers, many of these would have received reports directly from a well 
respected Hadith specialist, a shaykh. The relationship or link between the shaykh and 
his student was shaped according to the circumstances of the transmission, as reflected in 
one of the following formulas:

1) If a shaykh aims his transmission at the student directly the student, the transmitter, 
will begin his report with the words, "Haddatharii fulan' or "akhbararii fuldn ', (so and 
so reported to me). If the shaykh directed his speech to a larger audience of which the 
reporter was but one member then that member will use the formula, 'qala lana fulan', (so
and so said).

In each case there exists a link between the shaykh and his transmitter, rendering the 
material acceptable as an authoritative indicator of the divine law.

IV.2 Classification Of Hadith

It would be befitting to prefix the discussion on the classification of the Hadith with a 
note on the concepts of v truthv and v falsityv as interpreted by the Fiqh scholar, since the 
Hadith are classified ( or rejected) according to the degrees of truth or falsity conferred on 
them through the process of a stringent application of rules and conditions.

That such a process should be so was vital for the community's well being. The 
Prophet's words were, in short, to be recorded faithfully and passed down with 
scrupulous accuracy from one generation of transmitters to the next so that these
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Hadith might constitute the authoritative indicators of the divine law on which the 
Ummah would be constructed .

IV.2.i Fabricated Hadith Report

Fabricated reports (mawdu'dt) were widespread amongst the corpus of Ahadith Forgery 
is thought to have began when the religio-political schisms first appeared in Islam. One 
thinks here of the schisms between * AR and the Medinan community, for example, which 

led to the Stiiah-Sunni divide, and later the formation of the Khawdrij following 'Afi's

mishandling of the battle of Siffm, the murder of 'Uthman and so on. The factions that 
emerged as a result of these schisms used Qur'anic and Sunnaic material to enhance their 
position over their rivals or to glorify the character of their leaders.

Professional story tellers made up stories and attributed them to the Prophet to elicit 
emotive responses from their audiences. Unintentional forgery was classed as Hadith 
Batil and arose mainly as a result of recklessness in reporting. A chain of authority (sanad 
), for example, might have ceased at the successors (tdbi'un), but the transmitter 
extended it to the Prophet nevertheless.

IV.Z.ii The Mutawatir Hadith (Report)

Mutawdtir means continuously recurrent, and a Mutawatir report is a report by an 
indefinite number of people transmitted in such a way as to preclude the possibility of 
their agreement to perpetuate a lie, on grounds that such a possibility was inconceivable, 
owing principally to their large number. But numbers alone did not determine whether a 
Hadith was Mutawdtir or not. Corroborative evidence was required also in the form of 
upright ('udul ) reporters who had a retentive memory 1 .

The Mutawdtir report posits the epistemological enquiry: how do we know that a report, 
given that a report can only be a replica of the original words of the Prophet, is an exact 
or approximate replica of the words heard long ago coming from the Prophet 
Muhammad?

The simplistic answer is : because Mutawdtir reports have the quality of engendering in 
the people who hear them a knowledge that they are true, in the same way that the scholar 
of Arabic and Islamic studies (or an educated member of the public for that matter) 
knows that the Ka 'ba in Mecca exists, due to the plurality of reports he has read on the 
matter such as to rule out possibility of collusion or collaborative fabrication. This is the 
principle on which the Mutawatir report operates.

nmBadl' al-Niiam, fol 95b.
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According to al-Amidi a mutawdtir is a report that yields of its own accord knowledge of 
the fact reported. 1053 That is, as long as it meets the following conditions; namely that:

a) The number of transmitters must be such as to rule out the possibility of collusion or 
collaborative fabrications.

b) The report must be based on knowledge of what is reported, not in mere opinion.

c) The report must be based on sense perception not on deductive argument; ie, what the 
transmitter heard and saw.

This latter condition brings into the discussion the concept of necessary knowledge (al 
'Ilm al Damn ) and its opposite (al 'Ilm al Na^ari ); namely, whether the knowledge that 
arises from a mutawdtir report belongs to the former above mentioned category or to the 
latter.

Where the reporting takes place over a long period, the above conditions must apply 
equally to every successive stage in the transmission process, from the last person to hear 
the report up to the Prophet himself, showing a chain of unbroken Isndd (authority).

The condition concerning the hearer (al Mustami' x) is that he must be able to aurally 
receive the report, ie that he is not asleep, deaf or mentally deficient.

IV.2.iii The Mash-hur And The Mustafid Hadith (Report)

Before going onto discuss the khabar al Wdhid Hadith a brief note about the Mash-hur 
Hadith, which outnumbers the Mutawdtir Hadith, would be in order.

Ibn al-Salah 1054 notes that the ahl Fiqh acknowledged the distinction between the Mash- 
hur and Mutawdtir Hadith with regard to their respective validity as authorised indicators 
of the divine law, but that the Ahl Hadith did not.

Al-'Iraqi 1055, in defence of the ahl Hadith, refutes the criticism of Ibn Al-Salah hinting that 
the ahl Hadith were merely expressing a preference for, not a criticism of, Mash-hur

S? Ihkam, Amidi, v2, pp 14-30.
1054 Ibn al-Salah, ' Uthman Ibn ' Abd al-Rahman al-Shihrzuri al-Shafi' i Born 577AH / 1181 AD, died 643AH / 
1245AD. See, Wafiyyat al -A' yan, vl, pp393-394. See also, Tabaqdt al-Shafi' lyyah, Ibn Hidayah, p84. Also, 
Mu 'jam al-Mu 'allifin, v2, pp361-362.
1055 Al-'Iraqi, 'Abd al-Rahim Ibn Al-Hussein al-Shafi'1. Born 725AH / 1325AD, died in Cairo 806AH / 1404AD. 
See, Al-Daw' al-Ldmi', al-Sakhawl, v4, pp!71-178. See also, Al-Badr al-Tali' , Al-Shawkarii, vl, pp354-356. 
Also, Fahris al-Faharis, al-Kitam, v2, pp814-818. Also, Mu'jam al-Mu'allifm, v2, p!30.



over Mutawatir, largely on account of the nature and popularity of the Mash-hur Hadith.

For the Hanafis there is a further distinction to be drawn between Mash-hur Hadith and 
the Mustafid Hadith . The Mash-hur was originally reported by one, two or more 
companions of the Prophet (or from another Companion) but later gained popularity and 
was transmitted by an indefinite number of people.

The popularity of a Mash-hur Hadith should have been realized during the first or second 
generation following the death of the Prophet, otherwise it would become Mustafid, 
namely too well known as to retain its power to distinguish between what is renowned 
(mash-hur ) and what is ordinary (Mustafid ).

IV.2.iv Khabar Al Wahid (Solitary Report)

A khabar al Wahid is a report transmitted by an individual or odd individuals from the 
Prophet. It is considered more speculative than a mustafid 1057 by the majority of the 
'Ulamd' , because it fails to fulfill the requirements of either the Mutawatir or the 
Mash-hur/ Mustafid.

Namely, the khabar al Wahid does not impart the knowledge of its own accord unless 
supported by extraneous or circumstantional evidence. Specifically, according to the 
majority of Jurists, this means that the khabar al Wahid may establish a rule of law where 
the reporter is seen to be trustworthy, in which case acting upon it is preferable only 
However, where a report can be substantiated with supporting evidence then acting upon 
it becomes obligatory. This is Amidi's point of view

The classification of khabar al Wahid, as a value in the determination of the Ahkam, 
depends on the following conditions:

1) The reporter must be competent (mukallaf\ and not a child, lunatic, woman, blind 
person or slave. Reservations were voiced, in particular, about the blind person who 
might be considered able to report Hadith, but not able to witness.

2) The reporter must be a Muslim, but this condition is operable on or at the time of 
reporting. A Companion may have witnessed an act of the Prophet before he embraced

losft Usul al-Sirakhsi, vl, p299. See also, Al-Ihkam, Amidi, v2, p31 and p56.
1057 Ibid, fol 9b.
IOSR Usul al-Bazdawi, v2, pp370-377. See also, Usul al-Sirakhsi' v 1, pp321-338. Also, Usul al-Shashl. pp280-
287.
losv Usul al-Sirakhst, vl, p321.
low) Al-Ihkam. Amidi, v2, p31.
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Islam.

3) The reporter must be an upright person ( 'adl ) at the time of reporting. He must not 
have committed any major sins (kaba'ir ) on a frequent basis, or minor misdemeanours, 
like eating in public places or associating with persons of ill-repute.

4) The reporter must have a reliable memory and a facility for retaining information, the 
ability of the person to take in passages, comprehend their meaning without distortion 
either in the text or the chain of authority, so as not to mislead intentionally or otherwise 
the listener.

5) The reporter must have met with and heard the Hadith directly from his immediate
1061source

At the heart of the inter-Muslim dialectic on the authenticity of the khabar al Wdhid report 
was the belief that falsity was more likely to surface over a period of time, exposed in the 
form of confession (intentional or otherwise) or by other means, than for silence to en­ 
courage collusion or concealment of the truth.

The excercise in evaluating character in a juristic context, is known in Arabic as ^al- 
wa al-Ta'dir, (injuring or declaring trustworthy). Abu Hariifa and his followers (as we 
have seen) considered an individual in general to be trustworthy on the basis of his 
general character or reputation, or from outward appearances dahir ).

The ShafHs, however, along with the Hanbalis, insisted that a man's inner character 
(bdtin) should be considered also in this process of characterer assessment, rigorous 
eschewing the notion than an iniquity (fisq ) committed by the reporter, no matter how 
small, would not compromise his character as trustworthy

Al-Sam'arii 1063 broke down the Shaffi conditions on this issue, thus:

a) That the reporter has been obedient.

b) That he has not committed even the smallest sin (saghd'ir ) that might compromise
his character.
c) That he has committed no Mubahat acts to render his character blameworthy, ie eating

HIM Al-Ihkam, Amidi, v2, pp64-85
HI62 Al-Bahr al-Mutiit, Al-Zarkashl, v4, p273. See also, Ihkdm, Amidi, v2, pp48-63.
IOM Abu Al-Muzaffar Mansur ibn Muhammad Al-Sim'arii 426AH/1035AD-489AH/1096AD. See, Mu'jam al-
Mu'allifin, v3, p991see Also, Al-Ansab , vol 3 p299.
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1064in public places, associating with people of ill-repute 

IV.2.V Al-Hadith Al-Mursal

A Hadith al-Mursal is a Hadith whose chain of authorities (isndd ) does not extend all 
the way back to the Prophet1065 . To be more specific, a mursal is defined as a Hadith 
which in all probability a successor (tabl ) has directly attributed to the Prophet without 
mentioning the last link in the isndd, namely the Companion who might have narrated it 
from the Prophet. Therefore, with the successor belonging to the generation after the 
Companions, it would be considered extremely unlikely that he would have heard the 
words from the Prophet himself.

Malik, Abu Hariifa and Ahmad Ibn Hanbal all advised that a mursal report should 
constitute, however, an authoritative indicator of the divine law. Al Shaffi, though, made
the mursal 's acceptance conditional on a number of factors (to be discussed below). 
The Fuqaha' divided the mursal into four types:

a) The mursal of the Companions, accepted by all 'Ulania' as an authoritative indicator of 
the divine law.

b) The mursal of the second and third generations, accepted by the Malikis and the 
Hanafis as a Shan' ah proof.

c)The mursal narrated by the subsequent generations, which is accepted by some Hanafis 
on the strength of the presumed integrity ( 'adl) of the transmitter missing between the 
second generation and the Prophet; ie, a Companion.

d) The mursal which contradicts the Qur'an and the Hadith of the Prophet, or those 
Prophetic events well known to the community, or where they relate to matters of 
urgency (ta 'ummu bihi al-balwd) , or where the Companions themselves have rejected

— 1 0fifithe mursal on the grounds of its weak link in the chain of isnad 

Rejection of mursal Hadith occurs from one of the following:

1) A break in the continuity of the isndd may occur as a result of contradicting factors:

2) A break may arise as a result of a deficient transmission, due to its transmitter being :

ti' Al-Adillah , Al-Sim'arii fol:109b. 
/7am ai-Muwaqiln, Ibn Qayyim al-Jawziyya, vl, p8. 

1066 Usul al-BazdawI, v3, pi 8.
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a) Of unknown identity, although his integrity ('adl} is assumed.

b) Where he is considered to be a perpetual liar (fasiq ).

c) If he is a youth under legal age, or considered unruly, heedless or negligent in charac­ 
ter.

d) If he is considered to be a whimsical transmitter (sahib al ahwa' ) 1067 .

For al Shafil, unless a mursal was known to have been reported by a famous Successor 
who was known to have met with a number of Companions (as was the case with Said 
bin al Musayyab) 1068 the following conditions had to be met for its acceptance as a proof 
of Shan'ah:

a) Where a mursal is supported by another, more reliable Hadith, in which case the latter 
would constitute the stronger evidence.

b) A mursal supported by another mursal, the latter having been accepted and relied upon 
by the 'Ulama'.

c) That the mursal is in harmony with the precedent of the Companions, whereby it is 
elevated (ruff) and attributed to the Prophet, the mursal in such cases being called 
marfu'.

d) That the transmitter of mursal Hadith must not have a reputation for reporting weak 
and doubtful Hadith 1069 .

The doubt over mursal, regarding its validity as an authoritative indicator of the divine 
law, arises over the use of the introductory phrase, "qald rasul Allah " by a transmitter 
who clearly had never met the Prophet.

i»67lbid , v3, p20.
ii)6K Usul al-Fiqh, Abu Zahra, p87.
1069 Al-Ihkam, Amicfi, v2, ppl!2-113.
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Chapter V

Issues Of Meaning And Interpretation Of Texts 

V.I Dalalat al Manzum. (Explicit Indication).

Ijtihad is the mechanism by which the jurist may arrive at a new ruling through in­ 
terpretation (ta wll). When the text is clear there is no need for interpretation. But the 
greater part of Fiqh consists of rules which are not clear and are, therefore, to be derived 
through interpretation and Ijtihad, with the view of understanding the intention of the 
Lawgiver.

For conceptual clarity the early Arab linguists ('Ulama') have classified words into two 
main categories, clear and unclear words, and further subdivided these accordingly as to 
the degree of clarity or ambiguity which characterises each subcategory.

From the viewpoint of their scope these words have also been classified into the general 
('Amm ) and the specific (Khdss ). In the following pages we will summarise these 
rules of interpretation which they developed in order to help the mujtahid deduce the law 
from its sources and thus facilitate his efforts in resolving conflicts.

V.l.i The General ('Amm) And The Specific (Khass)

All words, whether in Arabic or any other language, are basically general, and unless 
they are specified or qualified in some way they retain their generality . The general 
signifies a plurality of things by virtue of a single signification, as in lion, an animal, and, 
when the literal meaning is diverted to a non-literal one, bravery. The word "thief" sig­ 
nifies a plurality of thieves.

There exist three types of 'Amm:

a) The absolutely general, which may be indicated by a pronoun, as in surah Hud: 

"There is no (ma ) living creature on Earth that God does not
. . r »provide tor. 

And in al 'AnbiyzT:

1070 Al-Bahr al-Muhlt, Al-ZarkasKi, v3, ppl8-20.
1071 Surah Hud 11:6.



"We have made everything (kull ) alive from water.

147
1072,,

The pronouns ma and kull, which identify the 'Aram here in the respective ayat, consist 
of general propositions which preclude specification (takhsis ) of any kind. Similarly, 
the use of the word, InSan ' (human being ) in surah al "Isra', "Verily the human being 
is in loss" includes every human being without exception.

b) The Aram which implies a Khdss, as in the application of the word 'al Nds ' (the 
people) in surah al 'Imran:

"Pilgrimage to the House is a duty to God by all people who 
are able to undertake it.

The implication here is that children or lunatics are not able to undertake the Hajj, from 
which they are exempted as a special case.
The above is an indication of restricted reference, and is considered a rational indicator 
(daTil 'aqFi) which serves to indicate specific reference of a general expression.

c) The 'Arara which is neither absolutely general or meant to imply a Khdss, or where
both are general and specific but in a strictly relative sense. We think here, by way of 
example, of the expression ' the animal' (al Hayawdn ). It is general in relation to 'the
human 1 and 'the donkey', but specific in relation to the body (al Jism ) and 'the 
substance' (alJawhar).

V.l.ii Grammatical Terms Identifying The 'Amm

Although the distinction between the Arara and the Khdss is basically a conceptual one, 
the 'Ulamia' have identified certain linguistic patterns which assist us in differentiating one 
from the other.

When a singular plural form of a noun is preceded by the definite article, al, as in the 
following Qur'anic surah on adultery, "The (al) adulterer, whether man or woman, flog 
them a hundred lashes" 1075 indicating that all adulterers must suffer the same punishment, 
it is identified as Aram.

The AadulterersA here is a rational object. A non-rational object would be 'dirdhim' . 
Pronouns likejaml', kdffah, kull are generic in effect, as expressed in al 'Anbiya':

KI72 Surah al-Anbiya ' 21:30. 
KI73 Surah al-Isra' 103:1. 
1074 Surah Al-'Imran, 3:97. 
i(i75 Surah al-Nur, 24:2.
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"We made everything (kull shay'in) alive from water.

When a plural noun is prefixed by a relative pronoun such as 'al-lathlna' (those) 1077 ' the 
latter has the effect of reinforcing the generality expressed, as in surah al Nur:

"Those who accuse chaste women of adultery and fail to 
bring four witnesses, flog them eighty lashes.

The ruling above is general, since it applies to all those who can be possibly included in 
its scope. An indefinite word (nakirah ), when used to convey the negative, is also 
generic in effect. An example of this is found in the Qur'an, thus 'La 'ikrahafi al-Dln 1019 
which negates all to which it applies.

The particles men, ma, ayy and ayna are specific in application, but in conditional 
speech these have a general application 1080, as manifest in the surah al Baqarah:

"Whoever (men ) kills a believer in error, must release a believing slave. 

The conditional interrogatives, which, whichever, when, whenever, are also expressions
1080of the 'Amm (Sighat al 'Aram) When a word is applied to a limited number of things 

then it becomes specific (Khass). It may denote a particular individual, Muhammad, 
Tariq, or a genus, horse, bird 1083 . Khass can be defined in two ways, as :

1) A simple vocable (non-composite) whose meaning is such that a plurality may not 
participate in it, as in 'Muhammad' or 'Tariq', a vocable which is a particular (juzl ), a
non-composite word.
2) Where it is specific in a relative sense to some other expression, usually being sub­ 
sumed under the meaning of that other expression, the latter signifying something uni­ 
versal.

V.l.iii Specifying The general. (Takhsis Al-'Amm)

Specifying the general (takhsis al 'Amm ) lies at the heart of the debate on the generality 
and specificity of expressions . Abu al Hussayn described Takhsis al 'Amm as a 
process of subtraction, whereby a general expression is stripped of some of its referents

1076 Surah al-Anbiya', 21:3o.
1077 Al-Bahr al-Muhlt, al-Zarkashl, v3, pp83-84.
1078 Surah al-Nur, 24:22.
1079 Surah al Baqarah, 256.
IOKO Al-Bahr al-Muhlt, Al-Zarkashl, v3, pp73-83, and p257.
nisi Surah al-Baqarah, 4:92.
1082 Al-Bahr al-Muhlt, al-ZarkasHi, v3, pp327-340.
1083 'Abd al-Rahlm, Jurisprudence, p79.
1084 Ibid, v2, p259.
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and ends up signifying reference to those that are left over1085 .

This definition, says al Amidi, undermines the distinction between literal and non-literal 
reference. Rather, al Amidi sees the process of Takhsls al 'Amm as one of diversion 
(sarf ) from a literal to a non-literal mode of expression, whereby one reference 
supercedes the other1086 .

Essential to the functioning of an indicator of specific reference is that which entails a 
contradiction of the general reference, as illustrated in the contrast between the Qur'anic 
surah:

"As for the thief, both male and female, cut off their
U A 1087 Mhands,

an 'Amm expression, and the Sunnaic text on the same theme: 

"There is to be no amputation except an amount worth a
_ r j- L i_ i 1088 "quarter of a dinar or more has been stolen, 

which signifies the word 'thief to be a specific, not a general, reference.

Similarly, in surah al Nur we have the following:

"Those who accuse chaste women of adultery and fail to
1089bring four witnesses, flog them eighty lashes. "

The ruling here is general ('Amm ) since it applies to all those who can possibly be 
included in its scope. Specification of this 'Amm ruling is provided in the same surah 
where, in the case involving a husband (and wife ) four witnesses are substituted for four 
solemn oaths (which, however, can be countered by the wife) . The specification here 
is that the accusation concerns a married couple.

V.l.iv Contextual Indicators (Adillah Al Takhsls)

There are two types of contextual indicators which alert us to instances of deviative 
signification (in the mejdz mode) of the specific reference called in Arabic, adillah al 
Takhsls. These are (a) attached indicators (adillah al Muttasilah ) and (b) detached 
indicators (adillah al Munfasilah ).

loss Ibid, v2, p258.
1086 Ibid, v2, p259.
ion? Surah al-Ma'idah, 5:38.
loss Shark Sahih Muslim, al-Nawawi, vll, p!80. See also, Sunan al-Nisa'~l, v8, p74. Also, Sunan al-
Darqutm, v2, p365. Also, Md'alim al-Sunan, v3, p301. Also, Al-Mughm, Ibn Qudama, vlO, p241. Also,
Badayat al-Mujiahid, Ibn Rushd, v2, p384. Also, Al-Mahsul, Al-Razi, v3, pi 18. A quarter of a dinar equals three
hundred dirham.
io8y Surah al-Nur, 54:21.
UNO Ibid 24:26.
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V.l.v Attached Indicators

Attached indicators are syntactically linked to a general expression. Note the following 
cases. Specification in the form of the exceptive (Istithna'), using the particles 'ilia,

j . - , ,- 1091ghayr, siwa, aaa
For example, documentation of commercial transactions 1 involving deferred payments 
is forbidden in Islam:

"Unless it be a transaction handled on the spot, that you
pass around amongst yourselves, in which case it will
not be held against you if you failed to put it in writing "

According to most Islamic jurists the exceptive phrase is embedded in a syntactic structure 
where the two phrases which go to make up istithna', the mustathna and the mustathna 
minhu, together signify a reference to transactions other than stipulated in the text. In this 
sense the exceptive imparts a literal rather than a non-literal sense.

Specification in the form of condition (shart ) 1094 , as in the Qur'anic text al-Nisa' 10 
which prescribes the share of the husband in the estate of his deceased wife:

"In what your wives leave, you are entitled to one half 
if they have no children",

where the application of the general rule in the first half of the surah has been qualified by 
the condition, properly called a juridical (sharl ) condition. Other types of condition in 
this context are the rational ( 'aqfi, ) condition and the linguistic (lughawi ) condition.

Specification in the form of description (sifd) is best illustrated in the Qur'anic text, 
1097 with regard to the prohibition of marriage with one's step daughter:

"And forbidden to you are your step daughters under 
your guardianship from your wives with whom you have 
consummated your marriage".

The first half of this surah is qualified by the description (sifa ) in the second. 

V.l.vi Detached Indicators (Al-Adillah Al-Munfasilah)

Detached indicators show no syntactical link to a general expression, being remote, 
therefore, from the general expression to which they pertain.

Al-Ihkam, Amidi, v2, pp265-267. 
i(»2 Surah al-Baqarah, 2:282.
1093 Al-Ihkam, Amidi, v2, p265.
1094 Ibid, v2, p289.
1095 Surah al-Nisa' , 4:12.
1096 Al-Bahr al-Muhlt, Al-Zarkashl, v3, pp341-343.
1097 Surah al-Nisa', 4:23.
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Attached indicators are easily identified through the syntactical link between the general 
proposition and the specifying, dependent clause.

Detached indicators are difficult to detect due to the absence of this link. The mujtahid, as 
a consequence, is required to comb the vast corpus of texts (Nusus ) for such in­
dicators.

One simple example is the Sunnaic text which signifies the thief1098to be a particular class 
of thief and not a thief in general. This is known as a rational indicator, (dalil 'aqfi).

Rational indicators only apply when the texts under scrutiny are unclear. When presented 
with a clear text then juridical detached indicators prevail. These are, in general, as 
follows:

a) A Qur'anic text may specify something general in another Qur'anic text. Where two 
textual rulings on one and the same subject exist in the Qur'an, one being 'Amm the other 
Khdss, then for the majority of 'Ulama' the Khdss as the definitive (qatl ) text would 
prevail over the 'Amm danni.) The latter is also deemed to be zdhir, thus being both

i noospeculative and open to ta'wil.

b) A Sunnaic text may specify something general in another Sunnaic text. 1100
c) The acts of the Prophet 1101 , where they can be shown to be exemplary for the Muslim 
community, may specify something general.
d) Taqrir 1102 is considered a qat! Shafi'ah proof, and therefore may specify the 
general.

e) Construed implication (Daldlat al Mafhum) of which there are two types '.mafhum al 
mukhdlafah 1103 (divergent meaning) and mafhum al muwdfaqah (harmonious 
meaning).

Mafhum al Mukhdlafah: diverges from the pronounced meaning (daldlat al Mantu£q ) of 
the text, but nevertheless must be in harmony with that text before being able to specify 
the general through the process of inference. An example is the Hadith which provides
that:

Surah al-Ma'idah, 5:38. 
1099 Usul al-Fiqh, Badran , p383. 
i MX) Badi' al-Ni?.am , fol: 125a.
1101 Al-lhkam, Amidi. v, 2 ,pp306-307.
1102 Ibid
1103 Ibid
i KM Al-Bahr al-Muhlt, v3. pp223-224.
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"When the water reaches the level of two feet (qullatayn 
it does not carry dirt1105"

The inference here is that the water below the level of two feet is capable of retaining dirt 
and, therefore, cannot be used for ablution purposes.

Mafhian al Muwdfaqah may be equivalent to the pronounced meaning (daldlat al Mantuq) 
or superior to it. In the former case specification is referred to as lahn al Khitdb (parallel 
meaning), and in the latter asfahwd al Khitdb (super ior meaning). 1106

In the case of parallel meaning the meaning of a text may be extended to cover other 
similar like conditions, as illustrated in the surah al Nisa' 1107 which forbids "devouring
the property of orphans", where the ruling is extended to cover forms of maladmin­ 
istration that might lead to loss at the expense of the orphans. 1108

V.l.vii Mutlaq (Absolute) And Muqayyad (Qualified)

Mutlaq 1109 , the correlative of Muqayyad , 1110 denotes a word which is neither qualified
nor limited in its application. 1111 For example, a book, a generic noun, applies to any 
book without restriction. Mutlaq (absolute) differs from the 'Amm (general) in that the 
latter comprises all to which it applies, whereas the former can apply to any one of a

1 112multitude but not to all.

1 1 1 *5 —Al Baydawl says the Mutlaq resembles the 'Amm and the Muqayyad the Khass. 
Therefore, anything that specifies the 'Amm can qualify the Mutlaq. When the Mutlaq is 
qualified by another word it becomes Muqayyad, such as when one describes a house as 
'white 1 , or indicates a currency with the use of the nisba, as in an Egyptian pound or a 
French franc.

An example of Mutlaq in the Qur'an is found in the surah al- Ma'idah1114 which is freeing

iios Sunan Ibn Mdjah ,vl, pi72, Hadith no 518.
1106 Al-Hudud, Ibn Furak , no 112, p32.
1107 Surah al-Nisd', 4:10.
iioR Al-Ihkdm, Amidi, v2, p305.
1109 Shark al-Luma', Al-SHirazi, vl, p416. See also, Al-Ihkdm, Amidi, v3, p3.
1110 Mudhakirat Usul al-Fiqh, Al-Shanql.fi, pp231-234. See also, Sharh.al-Kawkab al-Mumr, v3, pp393-394. 
Also, Ihkdm, Amidi, v3, pp3-7. Also, Kashf al-Asrdr, v2, p286. Also, Irshdd al-Fuhul, pp!53-156. Also, 
Fawdtih al-Rahamut, vl, p360. Also, Al-Madkhal ild Madhhab Imam Ahmad Ibn Hanbal, p260. Also, Nuzhat al- 
Khdtr, v2, pp!91-197. Also, Zawd'id Al-Usul, Al-Asnawi, pp297-299.
1111 al-Bahr al-Muhlt, v3, pp413-415.
1112 Usul al-Fiqh, Badran , p374.
1113 Ghdyat al-Wusul, Al-Ansari, p84. 
IIM Surah al-Md' idah, 5:92.
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a slave. The command in this text is not limited by any kind of slave. Contrast this with 
another Qur'anic passage on the expiation of erroneous killing located in surah al 
Nisa' which is freeing a muslim slave. The first passage is conveyed in absolute 
terms, the second qualified by the reference to a believing (mu'min ) slave.

The Mutlaq remains absolute in its application until qualified to become Muqayyad. 1116 
For example, the prohibition of marriage with mothers-in-law regardless of whether 
marriage with the daughter has been consummated or not. But when the Mutlaq becomes 
Muqayyad through qualification then the latter ruling prevails over the former.

V.l.viii Mujmal (Ambiguous) 1117

The ambiguous expression might be defined as that which signifies one of two (or more)
1118things, neither of which has any preponderance over the other; or those expressions 

that have a single literal meaning but whose intended meaning could be non-literal.

A homonym is generally an ambiguous expression. But whereas a homonym (mushtarak 
) signifies a plurality of co-equal meanings, as in the word "ayn 1 which can mean 
either 'spring 1 , 'eye 1 , 'spy' and so on, an ambiguous expression proper signifies an 
intended meaning that happens to be one of several literal meanings, none of which has 
any preponderance over the other.

Thus if the preponderance of one meaning can be established over all other possible 
meanings (on the basis of contextual indicators), to the point where the meaning con­ 
veyed is more likely or probable in its intention than the others, then the ambiguity is 
eliminated. Examples of Mujmal expressions are as follows:

a) The simple homonym which gives rise to contraries, as in the word qura', which 
means both purity and impurity.
b) The composite homonym; ie, that which vacillates between the sense of one expression 
and another, as in the Qur'anic passage 1119 " he......in whose hand the marriage lies" 1120
c) The pronoun that is ambiguous in respect to its antecedent, as in the sentence, 'Kullu

ma 'alimahu al Faqih fahuwa kamd 'alimahu', where 'faqlh' and 'ma' in 'kullumd 
'alimahu' are the antecedents.

1115 Surah al-Nisd', 4:92.
1116 Al-Ihkdm, Amidi, v 3 , p p3-7 Al-Bahr al-Muhit, al-Zarkashl, v3, pp415-420.
in? Al-Ihkdm, Amidi, v3, p8. See also, Al-Bahr al-Muhlt, al-Zarkashl, v 4 p362. Also, Al-Mujmal fi Lugha,
Ibn Paris, vl, pi98. Also, Al-Qdmus al-Muhit, v4, p362.
ins Ibid.
im Surah al-Baqarah, 2:237.
1120 Ibid.
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d (The expression that vacillates between an assembly of parts (ajza') and an assembly 
of attributes (sifdt), as in five is an even number and an odd number; which can either 
mean that such an expression is characterised by both oddness and eveness 
(mathematically invalid), or that it is a composite of oddness and eveness (4+1=5).

e) The ambiguous Wa, which may function as a conjunction or indicate a new point of 
departure.

f) The ambiguous attribute; namely, as in "Tariq is a clever doctor". But is he clever as a 
doctor, or is he a doctor who is clever about things in general; or, perhaps, is he both?

g) Vacillation between several possible, non-literal senses.

h) Expressions which are ambiguous as a result of imprecise indications of specific ref­ 
erence, as in the expression which signifies a reference to some (as opposed to all) 
members of a given class, without their being a precise indication in the texts as to which 
members are intended as referents..

i) An exceptive phrase that does not specify exactly what is excepted, as in the Qur'anic 
passage :

"The beast of the flocks is made lawful to you (for 
sustenance) except what is announced unto you (herein)"

j) That which vacillates between literal meaning and technical (Shan'ah related) meaning. 
The word 'sawm ', for example, denotes simple fasting but is usually employed in the 
context of ritual fasting. 1122

k) Bay an al Taghyir, best exemplified in the Qur'anic verse, "and so it remained for a 
thousand years, less fifty", where the exceptive particle, 'ilia, effects the change which 
leads to the elucidation.

I) Bayan al Tabdil, which effects elucidation through a conditional clause, as manifest in
*u r\ •>- • H23the Qur anic :

"Fa'in arda'na lakum Fa'A'tuhunna 'ujurahunna" 
(If they suckled to you, give them their wages)

which transforms an ambiguity into an obligation to become a Shari'ah proof. 1124

1121 Surah al-Ma' idah ,5:1.
1122 Ihkam, Amidi, v3, pp28-30.
1123 Surah al-Tulaq, 65:6
M24 Usiil al-Sirakhsl, v2, p35.
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V.l.ix Interpretation Of Clear And Unclear Words

A clear word is in no need of interpretation (Ta'wll ), and in itself constitutes the basis of 
an obligation. A text, however, considered ambiguous because of an unclear word cannot 
constitute the basis of an action.

Clear words are divided into four types according to the degree of clarity, as follows:

a) Zahir (manifest), is the least clear of the four types.

b) Nass (explicit), commands greater clarity than a iahir text.

c) Mufasser (unequivocal), which is clearer than the Nass.

d) Muhkam (perspicuous), which ranks highest in respect of clarity. 1125 

V.l.x Zahir And Nass

_ _ it *}(i ,_
Zahir is defined by al GhazaR as an expression from which a meaning is understood

1127in a manner that entails strong conviction (ghalabat al Zann ) but not certainty. Its 
linguistic meaning is deemed to be synonymous with the participle wadih (manifest), and 
the verbs ittadaha (to become manifest) and inkashafa ( to become unveiled).

Al Amidi, in defining Zahir, does not believe that a strong conviction alone can be 
derived from its meaning, for such a definition would preclude expressions that do not 
give rise to such a high level of conviction. Rather, a Zahir expression, for al Amidi, is

1128that which gives rise to a sense of probability that its meaning is the intended meaning.

Although Zahir has a clear meaning it is open to Tawll (allegorical interpretation) for the 
meaning it conveys may not be contextually in harmony (within the context in which it 
occurs). An example is the sentence, "I saw a lion", where a simile might be implied.

1129Nass is a word which does convey a meaning in harmony with the context, and 
therefore, unlike Zahir, constitutes the dominant theme of that text. 113°

1125 Al-Hudud, Ibn Furak, p33. Usul al-Bazdawi, vl, p51. .See also, Usul al-SirakhsT, vl, pi65.
1126 Al-Ihkam, Amidi, v3, p48.
1127 Al-Mustasfa, al-Ghazafi, vl, pp384-385. See also, Kashf al-Asrar, vl, p46. Also, Fawatih al-Rahamut, v2,
p!9. Also, Usul al-Sirakhsi~ vl , p!63. Also, Al-Burhan, al-Juwayrii, vl, p416. Also, Sharh al-Kawkab al-
Mumr, v3, pp459-460.
M2K Ihkam, Amidi, v3, p48.
1129 Al-Idah Li-Qawamn al-lstilahjo\: 8a.
\\wAl-Ihkam, Amidi, v3, p48
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Despite this factor Nass may be still open to Ta 'wil, but in general the degree of 
susceptibility to Ta 'wil is a reflection of the clarity, or lack of clarity, an expression 
enjoys. The clearer the expression the less susceptibility it has to Ta'wil.

When a Zdhir text is open to Ta'wil and at the same time is 'Amm (general), then it may 
be specified, and when it is absolute (mutlaq) it may be qualified (muqayyad ). The literal 
meaning of Zdhir, also, may be set aside for a figurative meaning. A Zdhir conveyed, for 
example, in absolute terms in the first line of surah al Nisa' 1131 referring to prohibited 
degrees of relationship in marriage:

"And lawful to you are women other than these " 

is subsequently qualified (to become Muqayyad) in the next line,

"provided you seek them by means of your wealth 

and marry them properly."

An example of Nass in the Qur'an ( a word not to be confused with the description of
— — — 1 the definitive texts, Nass, or rulings of the Qur'an) is located in surah al Nisa' on the

matter of assigning monies which is to be deferred until "after the payment of the 
legacies". The meaning is clear here and not open to Ta'wil.

A Nass open to Ta 'wil is the Hadith concerning legal alms (Zakdh) of livestock,
described as being "one in every forty sheep". For the Hanafis this can mean (through 
Ta 'wil ) its equivalent in monetary value.

V.l.xi The Unequivocal (Mufassar) And The Perspicuous (Muhkam)

The Mufassar n is deemed to be completely clear in meaning and contextually in 
harmony (within the text). Mufassar is not subject to Ta'wil but is open to abrogation 
(Naskh ) 1134 which, if the reference is the Qur'an and the Sunnah, might have taken 
place sometime during the lifetime of the Prophet. There could be, in other words, no 
abrogation after the death of the Prophet.

There are two types of Mufassar:

a) The self-explanatory (Mufassar bi-dhatihi ).
b) When ambiguity in one text is clarified by another (Mufassar bi-ghayrihi ).

i IM Surah al-Nisa' , 4:24.
in: Ibid, 4:11.
1133 Uful al-Sirakhsl, vl, pi 65.
1134 Ibid.
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1135An example of Mufassar bi-dhatihi is provided in surah al Tawbah

"Fight the Pagans altogether (kaffah ) as they fight you 
altogether"

There is no need to specify what is obvious here. But where part of the text might be 
ambivalent in meaning then an explanation is required to remove the ambiguity, as is the

— 11 *\f\case in surah al Qadr, where the expression, "laylat al Qadr " is clarified in the latter 
part of the verse as, "a night in which angels and the spirit descend". Thus the text with 
the foregoing explanation becomes Mufassar bi-ghayrihi.

The value (hukm ) of the Mufassar is such that acting upon it is often considered the 
equivalent to the Muhkam (perspicuous) where abrogation is not relevant or applicable.

Specific words (alfai khassah ) that are not open to Ta 'wll, are in the nature of Mufassar. 
Qadhf (false accusation), for example, in surah al Nur, 1137 which denotes by way of 
punishment eighty lashes, is a fixed penalty and is not, therefore, susceptible to Ta'wil.

Mufassar prevails over Nass (and, therefore, Zahir ) as we can illustrate in the 
following two Hadith which deal with menstruation and ablution or, rather, with a 
woman who experiences irregular menstruations such that she may need guidance on 
fresh ablutions. In one Hadith it is stated that:

" A woman in prolonged menstruation must make a fresh
,-, f ,-,,1138,, wudu for every salat

In the second it is stated that:

"A woman in prolonged menstruation must make a fresh
L • r /- 1139 " wudu at the time of every salat.

The first Hadith, whilst being Nass, is not specific to the point of covering in the 
command both obligatory and supererogatory (fara'id \va al-nawafil ) types of Salat. 
Either one or the other might be indicated here. In the second Hadith the temporal 
stipulation makes sure that both types of Salat are covered, and therefore this text is not 
subject to Ta'wil.

Muhkam (Perspicuous), 114° on the other hand, refers to words and sentences which are

1135 Surah al-Tawbah, 9:36.
1136 Surah al-Qadr, 97:1-4.
1137 Surah al-Nur, 24:4
ii3K Sunan Abu Dawud, vl, p76, Hadith no 294.
n.v> Ibid, Hadith no 304.
ii4o Al-Tahrir, Ibn Hamam, p42. See also, Al-Burhan. Al-Juwayrii, vl, p223.
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clear beyond doubt and are not open to either Ta'wil or Naskh. 1141 The expression "Al
1 1 yll

Jihad mad5in ila yawm al Qiydmah", (Jihad will continue till the day of judgement) is 
a Muhkam that precludes any idea of abrogation. The term 'abadan' (never), located in 
a Mass text, is not only a likely indicator of Muhkam it precludes the possibility of 
abrogation.

There exists two types of Muhkam:

a) That which is indicated in the text itself (Muhkam bi-dhdtihi)

b) That which is due to the absence of an abrogating text (Muhkam bi-ghayrihi ) or 
because of another factor.

V.l.xii Unclear Words (Alfa? Ghayr Wadiha)

Unclear words by themselves do not convey clear meaning. Clarification of such words 
can only be supplied by the Lawgiver Himself, or by a mujtahid. Such words where 
clarified by a mujtahid are either called obscure (Khafl) or difficult (Mushkil). Those 
words, unclear words in which the ambiguity can only be removed by the Lawgiver 
Himself, are classified as ambivalent (Mujmal} or intricate (Mutashdbih).

V.l.xiii Khafi.(Ambiguous)

A Khafl 1 143 expression has a basic meaning but is considered ambiguous with regard to
certain individual cases to which it is applied. This ambiguity can only be clarified 
through research and and Ijtihdd, and until done so cannot constitute the basis of a
juridical order.

An example is the Hadith, "The killer shall not inherit." 1144 The Malikis exclude er­ 
roneous killings (qatil bit Khata') from the ruling derived from this Hadith, whilst the 
Hanafis argue for its inclusion, presumably to deter potential killers who may perpetrate 
murder under the guise of an accident.

1141 Usul al-Sirakhsi, vl, p!65.
1142 Nayl al-Awtar, v7, p225.
INI Usul al-Bazdawi, vl, p52. See also, Usul al-Sirakhsi, vl, pi67. Also, Al-ldah Li-Qawamn al-Istildh,
p296.Also, Hashiyyat al-Dusuql 'Ala al-Sharh al-Kablr, v4, p486.
ii44 Al-Risalah, Al-Shafn, p8o.
\wSharh al-Sirajiyya, Al-Jarjaril, pp9-10.
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V.l.xiv Mushkil (Difficult) 1146
Mushkil denotes a word that is inherently ambiguous, namely words that have more than 
one meaning in a particular text. The word 'qur' ' has two distinct meanings, 
menstruation (hayd) and the clean period between the two menstruations (tuhr). The 
Shafils favour the former interpretation, the Hanafis the latter.

The objective of the mujtahid is to discuss the correct meaning of Mushkil within the 
given context before it can be implemented and adopted as a basis for action. 1147

V.l.xv Mujmal (Ambivalent) 1148

The Mujmal denotes a word which is inherently unclear, and which gives no indication 
as to its precise meaning. In the homonym, for example, there is more than one meaning, 
with no indication as to which might be the correct one, or the Lawgiver has conferred on 
it a meaning other than its literal one.

The Mujmal can only be clarified by the Lawgiver Himself, for He introduced the word 
in the first place.

Words which have lost their literal meaning in favour of a technical sense, as in the word 
'sflwm', (fast), where its juridical sense has endured over its literal sense, are Mujmal,
and will remain so until clarified by the Lawgiver Himself.

An example of this clarification by the Lawgiver of a Mujmal expression is provided in 
the surah al Qari'ah 1149 . At first unclear as to its meaning with regard to the "stunning
blow", it is immediately clarified by a subordinate clause:

"The stunning blow!....it is the Day on which people 
will all act like stunning moths."

The Mujmal, once clarified, becomes a Mufassar. However, if partial ambiguity remains 
then it becomes a Mushkil, in further need of research and Ijtihdd. An example of the
latter is provided in al-Baqarah :

"God permitted sale but prohibited riba (usury)"

Partial ambiguity inheres in this statement since not every increase or profit is illegal. The 
text, in short, remains ambivalent as to what type of increase is permitted.

H46 Usul al-Sirakhsl, vl, pJ68. See also, Usul al-Bazdawl, vl, pp52-53. Also, Al-Mir'dt ma' Hdshiyyat al-
Izmlrl, vl, p408. Also, Al-Talwlh 'Aid Tawdlh, vJ. p!26.
ii47 Usul al-Sirakhsl, vl, p!68. See also, Usul al-Bazdawl, vl, pp52-53.
IKK Usul al-Sirakhsl, vl, pp 168-169. See also, Usul al-Bazdawl, vl, pp53-55.
ii49 Surah al-Qdri' ah, 101: 1-5
USD Surah al-Baqarah, 2:275.
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V.l.xvi Mutashabih (Intricate)

Mutashdbih denotes a word whose meaning is a total mystery. 1152 An example of 
Mutashdbih is the Muqatta'dt (abbreviated letters) that one finds introducing certain suras 
in the Qur'an as alif-ldm-mlm and yd-sln, and hd.-num. One interpretation of their 
meaning is that they exemplify the inimitable quality (Tjdz ) of the Qur'an.

The Mu'tazilis, typically, attempt to see a figurative meaning in the Mutashdbihdt, in 
keeping with their rationalist doctrine. The "hands of God is over their hands", taken 
from surah al Path is perhaps for them a metaphor for power, whereas for the 
Ash'arites this passage would be interpreted literally and given an anthropomorphic 
emphasis.

One may not act upon the Mutashdbih because the correct meaning is not known to any 
human being. It is known only to God. 1154

V.l.xvii Ta'wll. (Allegorical Interpretation) 1155

Ta 'wll is defined as a departure from the manifest ddhir) meaning of a text in favour of 
another meaning, where there is evidence to justify this departure.

Ta'wll may specify the general ('Amm ) or qualify the absolute (Mutlaq ), so that they 
become Takhsls and Muqayyad respectively. Ta'wll, though, is not to be confused 
with Tafsir. 1156 Tafsir explains the meaning of a given text and deduces a hukm (rule)

1 S^from it, within the confines of its words and sentences. Ta 'wll on the other hand goes 
beyond the literal meaning of (idhir) expressions and reads into them a hidden meaning, 
often based on speculative reasoning and Ijtihdd , 1157

The 'Ulama' of all epochs, including the Companions, have applied Ta'wll in their
_ * Ico _

efforts at deducing legal rules from the Qur'an and the Sunnah of the Prophet. Ta'wll 
constitutes a valid basis for judicial decisions as long as the following conditions are met, 
that:

MSI Us HI al-Sirakhsi, vl, pi 69. 
iis2 Ibid.
1153 Surah al-Path, 48:10.
1154 Irshad al-Fuhul, al-Shawkarii, pp31-32.
1155 Usul al-Bazdawl, v 1, pp43-46. See also .Al-lhkam ,Amidl, v 3, pp49-50. Also, Al-Bahr al-Muhlt, v3, 
pp437_439. Also, Al-Mustasfd, al-Ghazafi, vl, p378.Also, Al-Burhan, Al-Juwayrii, vl, pp511-512.
1156 Al-lhkam, Amidi, v3, p50.
i5.i Al-Tahblrfi 'Urn al-Tafsir, al-Sayu.fi, p37.
1157 Ibid, p38.
M58 Al-lhkam, Amidl, v3, p50.
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a) There must be some evidence to warrant the application of Tawll.

b) That the expression of a given text is amenable to Tawll, namely those expressions 
categorised as manifest dahir ) and explicit (Mass ), but not expressions categorised as 
unequivocal (mufassar) and perspicuous (muhkam) which require no allegorical 
interpretation of any kind.

Similarly the general ('Amm ) and the absolute (mutlaq ) are susceptible to Ta'wil. but 
this is not the case with the specific (khass) or the qualified (muqayyad ).

c) That the word which is open to Ta 'wll. has a propensity, even if only a weak one, in 
favour of such an interpretation. 1159 Far fetched Ta'wil. (baldah), which go beyond the 
capacity of the words of a given text, 1160 were looked on suspiciously by all the 'Ulama', 
save the accomodating Hanafis. The Zahiris, following as they tend to do the literal 
meaning of the Qur'an and the Sunnah of the Prophet, denounced Ta'wil.

In short the indicator (daUl ) in support of Ta'wil must be strong enough to overrule the 
initial preponderance enjoyed by the apparent meaning (idhir) of a text to replace it with a 
preponderance of the non-apparent meaning (mejdzl ). 1161

__ __ 1 * Sf\

An example of a strong Ta'wil. is provided in the surah al Ma'idah , specifically in the 
phrase, "when you stand for prayers", which has been interpreted as "when you intend to 
pray", the requirement being that a Muslim must perform the ablutions before prayers, 
not after them 1163 .

V.2 Texts As Bearers Of Implied Meaning (Dalalat Ghayr Al-Manzum) 1164

Law requires compliance not only with the obvious meaning of a text but also with its 
implied meaning and the indirect indications and inferences that could be drawn from it. 
In the previous section we dealt with the functioning of texts considered as bearers of 
explicit meaning (dalalat al Manium ). We will now turn to the functioning of texts 
considered as bearers of implied meaning (dalalat ghayr al Manium ); meanings, that is, 
which can be discovered between the lines.

One of the fundamental differences between the dalalat al Manium and the dalalat ghayr al

1159 Ibid.
1160 Al-lhkam, Ibn Hazm, v3, pp40-41.
1161 Tafslr al-Nusus, Muhammad Hassan Hitou, vl, p378.
1162 Surah al-Ma'idah, 5:7.
1163 Al-lhkam, Amidl, v 3 ,pp57-58 . 
\\MAl-lhkam, Amidi, v 3 ,pp60-95.



162

Manzum is that the former expressions sometimes signify meanings other than their literal 
meanings. That is the literal meaning is set aside or diverted to a non-literal (majaz ) 
meaning.

When an expression implies a meaning, however, the explicit, literal meaning is not set 
aside but is retained, along with the implied meaning, to co-exist in the same text.

There exists four different types of implication:

1) Explicit meaning ('Ibarat al Nass )

2) Alluded meaning (Ishdrat al Nass or dalalat al Ishdrah).

3) Inferred meaning, where implication is textually engendered (dalalat al Nass or Tanblh 
wa al-Ima ).

4) Required meaning, where implication is embedded in the text (iqtida al Nass or dalalat 
al Iqtida').

The fifth category, Construed Implication (dalalat al Mafhum), basically a Shaft! backed 
notion, is not indicated in the text, as is the case with the four types referred to above, but 
is arrived at by way of inference.

V.2.i 'Ibarat Al-Nass: 1165

Ibarat al Nass, explicit or intermediate meaning, is based on the words and sentences of 
the text. This type of implication is the most dominant and authoritative and takes priority 
over the other levels of implied meanings.

A dalalat al Nass generally conveys a definitive (qatl) ruling, and is in no need of 
corroborative evidence. Most of the Nusiis Of the Shafi'ah convey their rulings by way of 
Ibarat al Nass', ie, Observation of the fast during Ramadan.

V.2.H Dalalat Al-Iqtida' (Required Meaning) 1166

Dalalat al Iqtida' (required meaning) is implication that must be assumed in order to 
preserve the truthfulness of the speaker. Take, for example, the Qur'anic prohibition from

ii65 Usul al-Bazdawi, vl, p68. 
, fo\: 114a.
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surah alNisa' 1167 :

"Unlawful to you are your mothers and daughters." 

V.2.iii Isharat Al-Nass (Alluded Meaning) 1168

Isharat al Nass (alluded meaning) imparts, in addition to its principal theme, an alluded 
meaning which may be obtained through further investigation of the signs in the text.

An example of Isharat al Nass is found in the Hadith which claims that "You and your 
property both belong to you father". 1169 The implication here, derived by way of Isharat 
al Nass, is that a father, when in dire need, may take what he needs of the property of his 
children without their permission.

V.2.iv Dalalat Al-Tanblh Wa Al-'Ima'

Known also as daldlat al Nass, daldlat al Tanblh wa al Imd', being textually engendered 
implication, is implication derived more from the spirit or rationale of a text than from the 
words of the text themselves.

V.2.v Construed Implication. (Dalalat Al-Mafhum) 1170

Construed implication, or divergent meaning (daldlat al-Mafhum ) is not indicated in the 
text as is the case with the four (Hanafite) divisions of implication discussed above where 
implied meaning with the help of signs follows from the explicit meaning in the ways 
described.

This does not necessarily follow with divergent meaning. One has to, rather, detect the 
implied meaning through reflection (naiar) on the context, by considering the purpose
behind such expressions which effect the divergent meaning.

The technical meaning of the term 'mafhum' is something more than 'what is under­ 
stood' in the ordinary sense. Al Amidi defines 'mafhum' as that which is understood 
from an expression without its being the meaning that the expression articulates.

The ShafHs, however, divided textual implication into daldlat al Mantuq and daldlat al

H67 Surah al-Nisa', 4:22.
H6H Usiil al-Bazdawi , vl,pp68-72. See also, Usul al-Sirakhsl, vl, pp236-237. Also, Shark al-Mandr, Ibn
Malak, v2, p522.
ii69 Miskat, al-Tabnzi, v2, pi002, Hadith 3354.
inn Al-lhkam, Amidi, v 3 ,p 22. See Also, Ufiil al-Bazdawi ,v2, p375. Jami al-Jawdmi', vl, p241.
ii7i Al-lhkam, Amidi, v 3, pp62-68.
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Mafhum. The latter, implied meaning, which is arrived at by way of inference, was 
subdivided by the ShafTIs into:

a) Mafhum Muwafaqah (harmonious meaning or congruent implication).

b) Mafhum Mukhalafah (divergent meaning or counter implication).

Mafhum Mukhalafah is an implicit meaning on which the text may be silent but is 
nevertheless in harmony with its pronounced meaning (dalalat al Mantuq ). It is for this 
reason that the Hanafis accept Mafhum Mukhalafah implication.

Mafhum Mukhalafah may be equivalent to the dalalat al Mantuq or superior to it. In the 
case of equivalence it is referred to as lahn al Khitab (parallel meaning), and in the case 
of superiority it is known asfahwa al Khitab ( superior meaning). For this reason Ibn 
Furak designated such dalalat as mafhum al Khitab.

imAl-Hudud, p32. Ibn Furak, Muhammad Ibn al-Hassan al-Ansan al-Asfaharii al-Shafi'i One of the leading fiqh 
,Hadlth and grammar specialists of his era. Spent most of his time in Iraq. See, Mu'jam al-Mu'allifin, v3, pp229- 
230. See also, See also, Wafiyydt al-A'ydn, vl, p610. Also, Tabaqdt al-Shdfilyya, al-Subkl, v3, pp52-56. 
Also, Al-Nujum al-Zdhira, v4, p240. Also, Al-Wdfi bil Wafiyydt, Al-Safadi, v2, p244. Also, Shadharat al- 
Dhahab, v3, pp!82-183. Also, Kashf al-Zunun, p200 and p439, pi 106, p!960. Also, Iddh al-Maknun, Al- 
Baghdadl, vl, p475; v2, p489.
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Chapter VI

Ijtihad And Taqfid And Other Methods 
Of Reaching Verdict (Fatwa)

VI.l The Definition Of Ijtihad

Ijtihad is derived fromjahada, to strive. But Ijtihad in juristic terms has an intellectual 
import, defined as the sum effort made by a jurist for the purposes of inferring with a 
degree of probability the rules of the Shafi'ah from the evidence contained in the

1173sources.

One may state that the essential unity of the Shafi'ah lies in the degree of harmony 
achieved between revelation and reason. Ijtihad is the principal instrument in maintaining 
this harmony. The various sources of Islamic law, Ijma', Qiyas Maslahah or Istihsan, 
which frequently interrelate, are all manifestations of Ijtihad .

Then follows the implementation of such rules and their application to particular issues. 
The inference on the part of the mujtahid amounts to a probability, so that extraction of a 
ruling from a clear text cannot be considered. The element of speculations in Ijtihad
implies that the result arrived at is probably correct, but with the possibility of its being 
erroneous.

Early jurists studied intially the Ijtihad of the Prophet Muhammad, and then later the 
Ijtihad of the following generations. They discussed the issues that Ijtihad raised in terms 
of reason and religious law. They discussed Fiqh issues that admitted of a probable and 
sure resolutions, and the problem arising from an equality between two or more equal 
rational indicators.

The jurists discussed also the role of the mujtahid and the validity of his Ijtihad, as well as 
explaining the nature of the relationship between two mujtahids with regard to one 
imitating the other. In addition the jurists covered discussion of TaqUd (imitation), its is­ 
sues and how it affects the commoner.

Explanation was given on the Fatwa, (legal opinion), the Mufti (who issues the fatwa ) 
and the Mustafn (receiver of the fatwa) as to the conditions and characteristics which 
obtained with the issuance of the Fatwa.

H73 Al-lhkam, AmicTi, v4, p!41. See also, Al-Misbah al-Mumr, pi 12. Also, Tajj al-'Anls. v4, p408. Also, al- 
Ibhaj. v3, p262. Also, Mi'raj al-Mmhaj, v2, p283. Also, Badl' fol:219a. Also, Kashf , v4, ppl4-15.
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Only afaqlh may practice Ijtihdd, Ijtihdd being concerned with the practical rules of the 
Shari'ah, which regulate the conduct of the mukallaf.

VI.2 Proof (Hujjiyyat) Of Ijtihad

Ijtihdd is validated by the Qur'an, the Sunnah and the dictates of reason (' aql). It is 
validated in surah al Tawbah 1174 as follows, 'let a contingent from each division of 
them devote themselves to a study of religion" devotion 1175 to a study of religion being 
the essence of Ijtihdd, so that the mujtahidun may guide the community.

In Surah al 'Ankabut 1176 we have:

"And those who strive (jahadu ) in Our cause. We will 
certainly guide them in Our paths".

The Hadith of Mu'adh Ibn Jabal 1177 stands out as the foremost example providing clear
— II "7ftauthority for Ijtihad , despite the fact that the Hadith is considered mursal. 

VI.3 Conditions Of Ijtihad

The mujtahid must be a Muslim, a competent person and of sound mind, and deemed to 
have reached a level of intellectual competence conducive to forming independent 
judgement in the various disciplines of religious learning.

These qualifications first outlined by al Basri (d436/1044) 1179 and then modified by al 
Ghazafi 1180 (d505/l 111) and later by Amidi im (d632/1234), were as follows:

a) The mujtahid must be competent in the Arabic language so
as to fully understand the Qur'an and the Sunnah, in order to

1182 deduce from them the Ahkam in a competent manner.

b) The mujtahid must have sufficient knowledge of the Sunnah 
with especial reference to the Ahkam texts. He must be 
cognizant of abrogation in the Sunnah, the general (' Amm ) 
and the specific (Khass), the absolute (Mutlaq) and the 
qualified (Muqayyid ), and of the reliability of the Narrators 
in order to distinguish the reliable from the weak reports, 
the authentic from the spurious.

ii74 Surah al-Tawbah, 9:122. 
M75 Kashf, v4, pi5.
1176 Surah al-'Ankabut, 29:69.
1177 Sunan Abu Dawud, v3, pi019, Hadith no 3585.
\\ivAl-Mustasfa, al-Ghazafi, vl, pp63-64.
M79 Al Mu'tamidfil Usul al Fiqh' ,v 2 , pp306-365.
iixo Al-Musiasfa, al-Ghazafi, v2, pp350-354.
HXI Al-lhkam, Amidi, v4, pp!41-142.
ii«: Al-Mustasfa, al-Ghazafi, v2, p!02.
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c) He should be aware of the issues on which a conclusive

Ijma' has been made, particularly by the Companions,
- 1183 Successors, and the leading Imams from the Mujtahadun.

d) Since the Qur'an and the Sunnah and Ijma' do not completely 
specify the law the mujtahid must frequently have recourse 
to Qiyas in order to discover a ruling for an unprecedented 
case. An adequate knowledge of the rules and rules and 
procedure of Qiyas is essential for the mujtahid.

For Shafn Ijtihad and Qiyas are synonymous, but al Ghazafi deemed Ijtihad to have 
a wider remit than Qiyas, since Ijtihad includes methods of reasoning other than
rv ~ 1184Qiyas.

e) The mujtahid should be aware of the objectives (maqasid )
of the Shan'ah, which consist of the Masalih. These consist 
of the five essentials, as well as knowledge of the general
maxims of Fiqh, such as removal of hardship (raf al-Haraj ) 
and so on.

VI.4 Classification And Restriction

The four great schools of law adhered only to TaqUd. (imitation). But several 'Ulama' 
side stepped over the obstacle of TaqUd and continued to strive and form their own legal 
opinions because, they claimed, Ijtihad wasfardkifayah. (collective obligation), which

1 1 OC _ 1 I QiT

can never be closed , as is evident in surah al-Tawbah :

"And the believers should not all go out to fight. Of every 
troop of them, a party only should go forth, that they (who 
are left behind) may gain sound knowledge in Religion, and 
that they may warn their folk when they return to them, so 
that they may be aware"

_ 1 1 8 *7 —Al Ghazafi was the first to divide Ijtihad into two categories; namely into 
independent Ijtihad , which aims at deducing the law from the evidence in the sources, 
and limited lljtihad, concerned with the elaboration and implementation of the law within 
the context of a particular school. This division was extended to five and later to seven 
classes. 
Mujtahids were divided into seven classes, the principal classes being:

a) Full mujtahid (mujtahid fi al-Shari' *) assumed such a rank if and when they fulfilled 
all the requirements of Ijtihad

H83 Ibid, v2, plOl.
Una Ibid, v2, p54.
iiK5 AI-Muwafaqat .al-Shatibl, v4, p!04. See also, al-Musawwada, Al-Taymiyya, p420. Mso,Al-Milal wa-Nihal,
al-Shahristam. v2, p36. Also, Al-Radd 'ala man Akhlada ila Al-Ard, al-Sayuti, p4.
MM Surah al-Tawbah, 9:122.
UK? AI-Mustasfa. al-Ghazafi, \2, pp253-255.
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Among the above mentioned rank we must include the likes of Ibrahim al-NakhaV 188 ,
— 1189and the leading Sunrii Imams. It is by the authority of these that the consensus of 

opinion (analogy), juristic preference, Maslahah and so on were formulated and 
established as secondary proofs of Shari'ah.

The majority of 'Ulama, but not the Hanbalis, have agreed that independent Ijtihad has 
been discontinued, and that a mujtahid of the first class is no longer extant. Can, then, 
Ijtihad be discounted altogether with the SharTah maintaining its own continuation? 
Yes, says Amidi and Ibn Hajib, whilst the Hanbalis say the opposite, 1190 arguing that 
Ijtihad is an obligation or duty, total abandonment of which would amount to an error. 
According to the Hadith 'My community should never agree upon an error' 1191 such 
thinking is impossible.

b) Mujtahids within the Madhhab.

Among these we must include Zufar B. al-Hudhayl and Hasan Bin Ziyad 1 
(Hanafis); al-Muzarii 1194 and Al-Nawwawl 1195 (Shaffis); Ibn 'Abd al-Barr 1196 and Abu

HKK Ibrahlm Ibn Yazid al-Nakh'l. Born 46AH/ 606AD in Ku7a,Iraq. One of the Successors. Died 96Ah / 815AD. 
A leading Faqih and Hadith specialist. See, al-A'ldm, al-Zirikfi, vl, p80. See also, Tabaqdt Ibn Sa'd, v6, pp!88- 
199. Also, Hilayatu al-Awliyyd', v4, p219. 
11x9 Malik, al-Shafil, Abu Hariifa, Ahmad Ibn Hanbal.
1190 Al-Bahr al-Mufiit, v6, pp216-219. See also, Irshdd al-Fuhul, pp235-237.
1191 Sahlh Muslim, vl, p290, Hadith 1095.
1192 Zufar Ibn al-Hudhayl al-'Anbari, a pupil of Abu Hariifa. Born, 110AH / 728AD, worked in Basra where he 
died 158AH / 775AD. See, Al-Fihrist, Ibn al-Nadim, vl, p204. See also, Lisdn al-Mizdn, Ibn Hajr, v2, pp476- 
478. Also, Kashf al-Zunun, Hajji Khalifa, v2, p!782. Also, Mu'jam al-Mu'allifm, vl, p732. Also, Al-A'lam, Al- 
Zirikfi, v3, p45. Also, Al-Jawdhir al-Mudl', vl, p243; v2, p534. Also, Shadharat al-Dhahab, vl, p243.
1193 Al-Hasan Ibn Ziyad al-Lu'lul, al-Kufi, a leading Hanafite. Born about 116AH / 734AD. Held the position of 
Qadi (Judge) in Kufa. Worked in Baghdad later. Composer of numerous works like Adab al-Qddi', 'Al-Khardj'. 'Al- 
Nafaqdt', 'al-'AmaW. Died 204AH / 819AD. See , al-Fawd'id al-Bahiyya, p60. See also, Al-Fihrist, Ibn Nadim, 
vl, p204. Also, Tajj al-Tardjum, p!6. Also, Kashf al-Zunun, p!415, p!470, p!474. Also, Tarikh Baghdad, vl, 
p314. Also, Mu'jam al-Mu'allifin, vl, p552. Also, al-A'ldm, al-Zirikfi, v2, p!91.
1194 IsmaTl Ibn Yahya al-Muzarii al-Masri. A leading Shafi' ite. Born 175AH / 791 AD. Composer of numerous 
works, like 'Al-Jdmi' al-Kablr', 'Al-Jdmi' al-Saghlr', 'Mukhtasar al-Targhlbfi al-'llm'. Died in Egypt 264AH / 
878AD. See, Siyar A'ldm al-Nubald', v8, p259 . See also, Al-Fihrist, Ibn Nadim, vl, p212. . Also, Kashf al- 
Zunun, p4oo, p!635, p2000. Also, Mu'jam al-Mu'allifin, vl, p383. Also, al-A'ldm, al-Zirikfi, vl, p329. 
Wafiyydt al-A'ydn, vl, pp88-89. Also, Tabaqdt al-Fuqahd' , p79. Also, Tabaqat al-Shdfi'iyya, Ibn Hidayah, p5. 
Also, Al-Nujum al-Zdhirah, v3, p29. Also, Shadharat al-Dhahab, v2, pp!48-149. Also, Muruj al-Dhahab, v8, 
p56. Also, Iddh al-Maknun, v2, p424.
1195 Yahya Ibn Sharraf al-Nawwawl, Born in Nawwa, in the south of Syria, 631 AH / 1233AD. Composer of 
numerous works, including 'Tahdhib al-Asmd' wa al-Lughdt', 'Minhdj al-Tdlibln', 'Al-Daqd'iq', 'Tashlh al- 
Tanbih', 'Al-Minhdj fi Sharh Sahlh Muslim', 'Al-Taqrlb wa al-Tayslr', 'Hiliyat al-Abrdr (al-Adhkdr)', 'Bustdn al- 
'Arifin', 'Al-Arb'un al-Nawwawlyya '.(English edn, translated by Denys Johnson Davies and Ezzadin Ibrahim, 
entitled 'Forty Hadith', 1967, The Holy Qur'an Publ House, Damascus.) Died, 676AH / 1277AD. See, Kashf al- 
Zunun, p59, p70, pp96-97, and pi 15. Also, Mu'jam al-Mu'allifin, v4, pp98-99. Also, al-A'ldm, al-Zirikfi, v8, 
pp 149-150. Also, Tabaqdt al-Shdfi'iyya, Ibn Hidayah, p89. Also, Al-Nujum al-Zdhirah, v7, p676. Also, 
Shadharat al-Dhahab, v5, pp354-356. Also, Iddh al-Maknun, vl, p252; v2, p!52, p!99, p425. Also, Al-Suluk, 
Al-Maqrizl, vl, p648. Also, Al-Biddyah wa al-Nihdya, Ibn KatHir, v!3, pp278-279. Also, Tabaqdt al-
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Bakr Ibn Al-'AratTi 1197 (Malikis), and Ibn Taymiyyah 1198 and his disciple, Ibn Qayyim al- 
Jawziyyah 1199 (Hanbalis).

VI.5 Taqfid

The majority of the Muslims are considered to be imitators of the opinions produced by 
the four Sunnah schools of Law. The Heretics themselves, namely the ShTah groups, the 
Khawarij, the Ismallis, the 'Alawis, the Druze, the Ahmadiyya imitated the opinions of 
their own particular schools of Law. In terms of Usul al-Fiqh 'TaqRd' 1200 is defined as 
'adherence to the dictum of someone else without an authoritative base 1 . 1201

Shafilyya, Al-Subkl, v5, pi65.
1196 Yusef Ibn 'Abd Allah Ibn Muhammad Ibn 'Abd al-Barr al-Nimn al-Qurtabl al-Andalusl, Cordoba (Cordova) 
Andalusia. Born 368AH / 979AD. Died. 463AH / 1071AD. A Malikite Faqih. Worked as a judge in Lisbon, 
Portugal. Composer of numerous works, like 'al-Durar', 'Al-Isti'db', 'Jdmi' Baydn al-'Ilm wa Fadlihi'.'Al- 
Tamhid', 'al-Insdf, 'Al-Intiqd' ' 'Al-Inbdh'. See, Wafiyydt al-A'ydn , v2, pp458-461. See also, al-Biddyah wa al- 
Nihdyah, Ibn KatHir, v!2, p!04. Also, Shadharat al-Dhahab, v3, pp314-316. Also, Kashf al-Zunun, passim. 
Also, Iddh al-Maknun, vl, p54; v2, p266 and p230. Also, Hiddyat al-'Arifin, v2, pp550-551. Also, Mu'jam al- 
Mu'allifm, v4, pp!70-171. Also, Al-A'ldm, v8, p240. Also, Mu'jam al-Matbu'dt, Sirkis, p!59.
1197 Muhammad Ibn 'Abd Allah al-Ma'afifi al-Ishbifi al-Andalusl. Born in Ishbiliyya (Seville), 468AH / 1076AD. 
Became a Qur'an memoriser. Judge in Seville. Died, 543AH / 1148Ad. Composer of numerous works on Fiqh and 
Hadith and Literature and History. Works include, 'Al-' Awdsim min al-Qawdsim', 'Shark Sunan al-TirmidhT, 
'Ahkdm al-Qur'dn'. See, Wafiyydt al-A'ydn, vl, p619. See also, Tadhkirdt al-Huffdi, v4, pp86-89. Also, Al- 
Biddyah wa al-Nihdya, v!2, pp228-229. Also, Al-Wdfi, al-Suffadi, v3, p330. Also, Tabaqdt al-Mufassirin, al- 
Sayuti, pp34-35. Also, Shadharat al-Dhahab, v4, pp!41-142. Also, Al-Dlbdj, Ibn Firhun, pp281-284. Also, 
Kashf al-Zunun, passim. Also, Iddh al-Maknun, passim. Also, Mu'jam al-Mu'allifin, v3, pp456-457. Also, al- 
I'ldm, v6, p230. Also, Nafah al-Tib, vl, p340. Also, al-Mughrib fi Hula al-Maghrib, vl, p249. 
ii9x Ahmad Ibn 'Abd al-Hafim Ibn Taymiyya al-Harrarii al-Dimeshql al-Hanbafi. Born in Harra, south Turkey. 
Born , 661 AH / 1263AD. A Famous scholar in Damascus in Islamic sciences, died in Damascus castle, 728AH / 
1328AD. Considered an Imam in his day. Composer of 4,000 works; See, al-Durar al-Kdmina, Imam Ibn Hajr, 
vl, pi44. Works include, 'Al-Fatdwd', 'Al-Ma' qul wa al-Manqul, 'Minhdj al-Sunnah', 'Al-Sdrim al-Maslul', 
'Rafa' al-Maldm', 'Naqd al-Muntaq', 'Al-Tawassil wa al-Wasllah'. See,Tadhkirdt al-Huffdi, al-Dhahabi, v4, 
pp278-279. See also, Al-Biddyah, Ibn Kathlr, v!4, pp!32 - 141. Also, al-Nujum al-Zdhira, v9, pp271-272. 
Also, Fawdt al-Wafiyydt, vl, pp35-45. Also, al-Ddris fi al-Maddris, vl, pp75-77. Also, al-Manhal al-Sdfi, Ibn 
Taghn Baradi, vl, pp336-340. Also, Mir'dt al-Jindn, v4, pp277-278. Also, Al-Badr al-Tdli' , vl, pp63-72. 
Also, Al-Durar al-Kdmina, vl, pp!44-160. Also, E.I. vl, p!09. Also, Mu'jam al-Mu'allifin, vl, pp!63-165. 
Also, Al-A'ldm, vl, p!44.
ii99 Muhammad Ibn Abu Bakr Ibn Ayyub al-Zurl al-Dimeshql al-Hanbafi. Born in Damascus 691 AH / 1292AD. 
Died in Damascus 751 AH / 1350AD. Composer of numerous works, including/'/am al-Muwaqiln', ' al-Turuq al- 
Hukmiyya'fi al-Siydsa al-Shar' lyya', 'Shifd'al-Ghani", 'Ahkdm ahl-Dhimma', 'Zdd al-Mu'dd', 'Akhbdr al-Nisd' , 
'Maddrij al-Sdlikln', 'Al-Riih', 'Ighddhat al-Lahfdn', 'Al-Tafsir al-Qayyim'. See, al-Durar al-Kdmina, v3, pp400- 
404. See also, Al-Nujum al-Zdhira, vlO, p249. Also, Shadharat al-Dhahab, v6, pp 168-170. Also, al-Wdfi bil- 
Wafiyydt, v2, pp 270-272. Also, Bughyat al-Wu'dt, p25. Also, Al-Badr al-Tdli' , v2, pp!43-146. Also, Kashf 
al-Zunun, passim. Also, Iddh al-Maknun, vl, p271, p422; v2, p540. Also, Hiddyat al'Arifm, v2,, pp!58-159. 
/:./. v2, p416. Also, Mu'jam al-Mu'allifin ,v3, pp 164-166. Also, Mu'jam al-Matbu'dl, Sirkis, p222. Also, Al- 
A 'lam, v6, p56.
i2(Ki See, Tdj al-' Arus. v5, pp204-205. 
1201 Ihkdm, Amidl, v4, p!92.
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VI.5.1 Types Of Taqfid

There are three types of TaqRd.

a) TaqRd which is forbidden, in the following circumstances:

i) The shunning of that which Allah revealed, and the refusal to take it into account, ac­ 
cepting instead the custom of their fathers.
ii) Where the commoner (muqallid) is unaware of the qualifications of the one who is 
imitated or consulted (the scholar).
iii) TaqRd undertaken instead of referral to a known indicator or proof. This practise is 
unreservedly condemned by the four Sunrii Imams and the Islamic scholars. 1202

b) TaqRd which is essential. Here a a muslim might strive to discover an indicator in or­ 
der to derive from it a rule of law but fails to find it; so he turns to (yuqallid) a man of 
higher learning, imitating his opinion on the matter in hand. This is considered to be a 
praiseworthy and meritorious act.

The implication of this is that a muslim incapable of Ijtihad must initiate a TaqRd in its 
place, and it is through the process of TaqRd that the commoner is guided by the muj- 
tahid in the matter of the rules of the SharVah through reference to the Nass, Ijma' and

1204ratiocination.

c) TaqRd which is not obligatory but which is permissible. An example is where a muslim 
imitates a fellow muslim of higher learning only, not a fellow muslim of a similar 
scholastic status. This is a Shafi'ite opinion. The Hanafis and the Hanbalis, however, 
state that such a scholar may imitate a scholar of the same standing. 1206

Vl.S.ii Extent Of Taqfid

Taqlid is a point of dispute amongst the 'Ulama' with regard to its permissibility in 
matters of Islamic faith. 1207 The Heretic groups sanctioned the use of TaqRd. As for the 
Ahl al-Sunnah they opposed its use for the following reasons:

a) Reasoning (nazr) is obligatory but is absent from TaqRd, and this is impermissible.

!2(i: See, I'lam al-Muwaqiln, Ibn Qayyim al-Jawziyya, v2, pi 28.
1203 Ibid, v2, pi29.
1204 Ihkam, Amidi, v4, pi98. 
I2d5 I'lam al-Muwaqiln, v2, pi 43. 
1206 Ihkam al-Fusul, p635. 
i2(i7 Ihkam, Amicfi, v4, pi93.
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b) There is an Ijma' which has it that knowledge of Allah is compulsory, namely knowl­ 
edge of what is permissible and what is not. Therefore TaqUd in this instance is not re­ 
quired.

c) TaqRd, in matters of faith, is considered impermissible in legal terms. 1208

TaqUd in applied Fiqh is permissible, where issues admit of resolution based on opinion;
19OQin the matters of Faith, however, certainty is required. 

Vl.S.iii The Elements Of Taqfid

The function of TaqHd, for the Ahl al-Sunnah, depends on the presence of three ele­ 
ments: The imitated (muqallad), the imitator (muqallid) and the subject of Taqfid 
(imitation).

a) The Muqallad. He his both scholar and mujtahid steeped in the knowledge of the 
Qur'an, the Sunnah of the Prophet, Qiyas and the custom of the people. 1210 The school of
Fiqh he belongs to must be established and valid.

As for the heretic groups who deny Qiyas, they, by implication of depriving themselves 
of access to analogy which is a constituent part of Ijtihad, cannot partake in Ijtihad itself

_ 1011and therefore disqualify themselves from TaqRd.

In my opinion the imitated (muqallad) must belong to one of the four Sunrii schools of 
law, because their doctrines are based on the four primary indicators, the Qur'an, the 
Sunnah of the Prophet, Ijma' and Qiyas, and their bases, the Usul and applied Fiqh, are 
laid down so as to fulfil the conditions of TaqUd. Here the four Sunrii Imams are the only 
true Muqalladim whom the Muqallid can safely imitate.

b) Al-Muqallid. He is the commoner ('arm), who is incapable of Ijtihad, even though he
— 1919may possess a certain knowledge of Ijtihad. In the field of applied Fiqh the muqallid, 

given his incapacity to formulate an independent judgement, is obliged to perform Taqud.

Restricted mujtahids are themselves obliged to perform the role of muqallid and imitate 
the great mujtahids, the four Sunrii Imams, according to their capacity. 1213 If no mujtahid

taut Ibid, v4, pp 193-194.
i2oy Ibid, v4, pi97.
i2i(i al-Ta'rifat, p204.
1211 al-Bahr al-Mufnt, al-ZaraksHi, v6, p290. Also, Fatawa Ibn al-Salah, p67.
1212 Ihkam, Amidi, v4, pi97.
1213 Fawatih al-Rahamut, v2, p403.
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can be imitated on a particular issue then the restricted mujtahid will attempt to formulate 
an independent judgement of his own, to be imitated in turn by the commoner CarrB).

Vl.S.iv Subject Of Taqfid

The commoner restricts himself to an imitation of the doctrines of one of the four Sunm 
schools of Fiqh and, in the area of applied Fiqh, only if it pertains to the acts of devotion, 
transactions and sanctions. As for the mujtahid he is able to pass an opinion which 
relects any one of the four schools of Fiqh with regard to the indicators of law. If those 
opinions are ratified by the Qur'an and the Sunnah of the Prophet, he can weigh one 
opinion against another and see which one preponderates.

VI.6 Ittiba' (Submission To The Legal Views Of A School Of Law)

Ittiba' in the field of Usul al-Fiqh has the meaning of submission. A muslim submits to 
(yatba') the teachings of the Prophet and that of the Companions. J

The mujtahid for his part follows the opinion of another mujtahid if he feels he is in 
agreement with him or amenable to his person, in what amounts again to submission. In

— 1916the latter case submission does not require Ijtihad. 

VI.7 The Difference Between Taqfid And Ittiba'

The imitator imitates the scholar (muqallad) without the need for an indicator. As for he 
who submits (muttabi') he follows the path of his principal, or one who is complied 
with, deriving a rule of law from the indications via the methods of those established by 
his masters.

Thus submission (ittiba') here is based on a clear indicator which refers the scholar to the 
authenticity of the speech of the muqallad. According to this authority Ittiba' pre­ 
ponderates over Taqfid because the muttabi', he who submits, is, as we say, able to in­ 
fer rules from the various indicators at his disposal, whilst the muqallid is unable to to 
perform this legistic process.

One would go far as to say that the condition of being able to infer a rule from the various 
indicators presupposes in the process the concept of submission (Ittiba') and that this 
would guide the scholar from error. This is not the case with the commoner ('ami) who 
does not need to submit to anyone when engaging in TaqUd, because he cannot be subject

1214 al-Tamlild, al-Asnawl, p526.
1215 1'lam al-Muwaqiln, v2, pi39.
i2ir. Ibid, v4, ppl08-!09.
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to error (in the derivation of new rules).

VI.8 Talfiq (Combination Of Views)

Talfiq arose after the 7th century AH / 13th century AD as new issues presented 
themselves for which no solutions were to be found. Linguistically Talfiq has the

1217 —meaning to unite two things. To unite (tulafaqat) a people is to harmonize (talld'imat) 
their affairs. Hence the term Ahadith Mulaffaqah (contrived chatter), which is equated

1918with untruth.

Talfiq in Usul al-Fiqh consists in reconciling different or opposite views. A scholar 
might adopt various adverse views which have been expressed on a particular issue and 
attempt to reconcile them.

For example, according to the Malikis if a man touches a woman accidentally or inno­ 
cently then this doesnot violate the requirements for ritual ablution which precede prayer. 
Malik made it conditional on the muslim, regarding the performance of the ritual abluiton
that, in such cases, he rub all over his body and wipe all his head.

Al-ShafM stated that whether a man touched a woman accidentally or not, the ritual 
ablution was required anew-he being content with wiping not all of the head, as Malik 
ordered, but only a part of it.

The mulaffaq, the practitioner of Talfiq, might bear in mind when engaging on Talfiq, 
both the condition of Malik with regard to touching the woman and that of Shafil with 
regard to wiping the head.' Both Shaffi and Malik would have considered this example 
as improper and illegal, because of the above stipulations with regard to ritual ablution, 
and that Prayer, which follows the ablution, would, according to them, be considered 
null and void.

The mulaffaq in this instance would try and reconcile the two opposing views expressed 
directly above, choosing the easiest options availaible. The Hanafis, however, denied the

1 ^^f\existence of Talfiq, as did the Hanbalites who did not permit Rukhsah (concession). 
Otherwise, if a muslim performed an action allowing every concession he would be

. , , . 1221considered a sinner

1217 Tujj al-'Arus, v!3, p430.
I2IK Lisan al-'Arab, v2, pp306-307.
my Sharh al-Budakhshl, v3, p218.
1220 Manafi' al-Daqa 'iq. al-Khadanii, p302.
1221 al-Musawwada, Al Taymiyya, p463.
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Summarizing, we can say that the practice of Talfiq would appear to be forbidden if it 
leads to unacceptable practices being declared acceptable, or if it leads to an evasion of 
Shari'ah duties which would be considered a subterfuge or undermine the objectives of 
the Shan ah. 1222

In this case the muqallid is forbidden from practising Talfiq in what amounts to an ex­ 
ercise in blocking the means to evil (Sadd al-Dharai ); ie, making unacceptable practices 
acceptable.

Where the necessary conflicts with the unnecessary the former will prevail; namely TaqUd 
will and actually prevailed over Talfiq, for TaqUd complies with the rules of the Shan'ah, 
whilst the practise of Talfiq leads to steps where some Shariah duties are evaded, which 
in turn encourages the invoking of Rukhsah.

Knowledge of Ijtihdd, Ittib'a , TaqUdand Talfiq require from its practioners a knowledge 
of those adillah on which the four Sunrii schoools of law relied on for the derivation of 
new rules, enabling the above practioners to weigh one daUl against another with a view 
to choosing the preponderant daUl

TaqHd, on the other hand, was built on the specific opinions of a particular school of
law, not dependent on knowledge of the adillah which the jurist relied on. As for the 
practise of Talfiq, again its practicioners(mulaffaqun), from all schools, did not require
any knowledge of the adillah in order to practice it.

VI.9 Ta'arud And Tarjlh (The Weighing Of Conflicting Indicators (Tarjih)

The jurists explained the different relationships between indicators of the law, the 
handling of conflict between indicators, the determination of preponderance through the 
path that leads to what one is seeking, the division of the opinion gendering indicators 
into two categories, those that engender opinion regarding simple (mufrad) matters and 
those that engender opinion regarding composite (murakkab / tasdiqdt) matters. They 
also list the types of Ta'arud (contrary) and Ta'adul (equality) which obtain either between 
two textual indicators, two rational indicators or between one textual and one rational 
indicator.

Tarjlh deals with conflicting indicators 1223 , which have to be weighed 1224 against each 
other to determine the preponderance of one over the other in terms of greater probative

12:2 I'laam al-Muwaqiln, v3, p253.

1223 UsQlal-Fiqh, Al-Zuhayfi v2, pi 173.
1224 Tdjj al-'Arus, v4, pp46-47.
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strength. Following which the preponderant indicator (rajih "Mill constitute the basis for 
the mujtahid's formulation of the law.

If a determination of preponderance between two conflicting indicators is not possible, 
then a state of equilibrium (Ta'ddul) 1226 obtains. Not all jurisprudents tolerated 
(Ta'ddul)} but insisted that one should strive (Ijtihdd ) until a preponderance was 
achieved.

With regard to the Fuqaha' who accepted (Ta'ddul) 1228 it was not made quite clear 
whether this denoted a suspension of judgement altogether 1229 , or whether the two 
conflicting indicators were to be considered co-functional as a single indicator which en­ 
tailed a contradiction between rules.

Discussion of Tarflh begins with the stipulation of three factors in the determination of 
preponderance:

a) Definition of Tarflh
b) Why adherence to an indicator deemed preponderant is obligatory.
c) Which indicators are subject to weighing for the purpose of Tarflh and which are not.

VI.9.1 Definition Of Tarjih

According to Amidi's definition Tarflh is 'the linking of one of two things that are suited 
to be employed as indicators of a sought for rule of law, but that contradict each other, 
requiring adherence to one and the denial of the other'

Once preponderance has been determined the mujtahid is obliged to formulate the law on 
the basis of the preponderant indicator. In Amidi's definition of Tarflh lies implicit a 
rejection of Ta'adul.

Some jurisprudents held that it was not necessarily the case that the mujtahid was obliged 
to formulate the law on the basis of the preponderant indicator, but that he could use an

12^1indicator that was not preponderant, but Amidi refutes this. (Amidi, v4, pp320-324.)

1225 Lisan al-'Arab, v9, pp83-87.
1226 Al-'Umad, v2, pp293-296.
1227 Shark al-Kawkab al-Munlr, v4, p617.
1228 Al-Ihkam, Amidi, v4, pi72.
i22y Shark al-'Umad, v2, p293.
i2.i(i Al-Ihkam, Amidi, v4, p206.
i2.ii Ibid, Amidi, v4, pp206-2o8.
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Amicfi, by way of counter argument, cites the Ijma' 1232 of the early generation of 
Muslims, namely that one is under obligation to choose, out of the two conflicting 
opinions, the one that is the most preponderant.

For example, reports by 'A'isha were favoured over reports by Abu Hurayra because the 
former was considered more closer to the Prophet than the latter.

Determination of preponderance was also deemed to have inhered in the Prophet's con­ 
firmation of Mu'adh's intention, (during the latter's journey to the Yemen) to observe, in 
the matter of judging a potential incident, first the Qur'an, then the Sunnah of the Prophet, 
and then Ijtihad in the order of priority of the indicators of the law.

Determination of the preponderance of one conflicting indicator over another can be a 
matter also of rational choice, in accord with what is customary among rational people.

1233Hence the Prophet's saying, 'What the Muslims see as good is good with God'. 

VI.9.H Opposition To Tarjlh

Opponents of Tarjlh cite surah al-Hashr, 'You with eyes, See (Ponder)' 1234 in support of 
their argument, claiming that determination of preponderance is not the type of pondering 
that is commanded in the above ayah, considering here that the Muslim is commanded to
ponder (I'tabara ) without qualification. Hence the Prophet's saying: 

'We judge by the outward appearance (iahir) of things and
19^Sleave the hidden aspects to God"

Whereby all indicators, including those that do not enjoy preponderance, are classed 
under the heading of 'outward appearance of things'.

Determination of preponderance, claim its deniers, does also not apply in a court of law 
where the testimony of trustworthy witnesses is concerned, since the testimony of two 
trustworthy witnesses is considered equal to that offered by four trustworthy witnesses. 
What applies to the testimony of witnesses in function applies also to conflicting

1232 Ibid, Amidl , v4, pp206-207.
1233 Majma' al-Zawd'id, al-Haythanii, vl, pp!77-178. Kashf al-Khafd', Al-'Ajlum, v2, p!88. See also, Al- 
Maqdsid al-Hassanah, al-Sakhawl, p367. Also, Al-Mahsul, v2, p79; v3, p22.; v4, p80, p98; v5, pi 18, 247,
326, 398,; v6, p!27.
1234 Surah al-Hashr, 59:2. So learn a lesson, o you who have eyes.
1235 Al-Maqdsid al-Hassanah, Al-Sakhawl, Hadith no 178, pp!62-163. See also, Sahlh al-Bukhdri, I'tisam, p21. 
Also, Mukhtasar al-Muntahd, Ibn al-Hajib, pp66-67. Also, Tuhfat al-Tdlib, pi74. Also, Al-Mu'tabar, p99, 238, 
244. Also, Al-Durar al-Muntalhira, al-Sayutl, p20. Also, Ithdr al-lnsdf, Sibt Ibn al-Jawzl, p228. Also, Sahlh 
Muslim, v2, p6. Also, Al-lddh Li-Qawdmn al-lstildhs, folrl 17a.
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indicators.

The Hanafis, as al-Bazdawl's definition of Tarjih suggests, were not particularly 
enamoured of Tarfih 1236 , unlike the majority of the Fuqaha'. Ibn al-Sa'afi 1237 , a H5anafite 
also, seemingly paving a middle way between the definitions of Amidi and al-Bazdawi, 
subtly in the end comes down on the side of the definition held by his own madhdhab. 1238

The Malikis also, in keeping with the Hanafis, refuted the claim of the majority that Tarjih 
was a frequent occurrence in the Usul al-Fiqh, whilst al-Bajl suggests the opposite. 1239 
The H5anbalis for their part supported the incidence of Tarjih in Usul al-Fiqh. 1240

Which indicators are subject to weighing for the purpose of Tarfih and which are not? 
Only indicators that yield opinion (daUl lanni) and not knowledge (daVil qafi) can be 
subjected to the test of preponderance.

The reason why a daHl ianm indicator is limited to yielding opinion alone is put down to 
a number of factors. In the case of a textual indicator it may be uncertainty about the 
authenticity of the text with regard to the reliability of a transmission. One example is the

10/11saying of the Prophet concerning the matter of prayers, specifically the matter of witr. 
This witr is obligatory (wdjib) as say the Hanafites, but the Shaffis, Malikis and the

• ^\ A •"[

Hanbalis say it is the lesser Sunnah Mu'akkadah.

Or it may be with regard to an ambiguity in the matn, or to an analogy, all which feature 
in the specification of the preponderant indicators in the conflicts themselves. For 
example, a text whose transmitter is known for his trustworthiness outweighs a text 
whose transmitter is not known for this quality.

The daUl qafi, on the other hand, is an indicator that underscores a rule of law on which 
there can be no disagreement. An example is contained in surah al-Nisa':

"And unto you belongs a half of that which your wives leave, 
if they have no child; but if they have a child then unto you 
the fourth of that which they leave, after any legacy they may 
have bequeathed, or debt (they may have contracted, has

1244 been paid)

1236 Usul al-Bazdawi, v4, p78.
1237 Badl' al-Nizam, fol:226b-227a.
i23x Al-Ta'arud wa al-Tarjih, p300.
i2.vj Ihkam al-Fusul, al-Baji, p602.
I24D Sharh al-Kawkab al-Muriir, v4, p694.
i24i Sunan Ibn Majah, v1, pp369-370.
124: God gave Muslims five prayers plus one witr.
1241 Al-Fiqh 'Ala al-Madliahih al-Arba', vl, pp!73-176.
1244 Surah al-Nisa', 4:12.
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The weighing of daUl qatl indicators, which cannot be in conflict (ta'arud) since 
knowledge is noncontradictory, is therefore impossible.

The conflicts between the dalil lanril indicators are generally divided into three main 
categories, each category containing a reputed thirty six conflicts 1245 , as follows:

a) Conflicts involving two textual (manqul) indicators 1246 , as, for example, in Ijma' 1247 . 
Or, between an Ijma' Ahl al-Medina and a khabar al-Wahid, which is rejected by the 
Malikis. Or, between a general ('Amm) and a specific (Khass), I249 or Mantuq and
** rj - 1250Majhum.

b) Conflicts involving two rational (ma'qul) indicators. For example, between two Qiyas, 
relating either to the principal case (asl) or to the novel case (far'). If the former it may
relate to the rule governing the principal case or the 'illah behind the rule 1251 . Or it may 
involve a Qiyas and Istishab (Hanafi). 1252

c) Conflicts involving a textual indicator and a rational indicator, when rational indicators
— — — 1253derive from Qiyas and Istidlal. For example, a conflict between a Hadith and a Qiyas.

Amidi, for each category, arranges the conflicts according to a classification of the 
various types of preponderance. A sample of these conflicts is as follows:

a) Those that relate to the transmission of text, to the text itself, or to the import of the
. . 1255text.

i) A text with a greater number of transmitters outweighs a text with a smaller number of 
transmitters.

ii) A text whose transmitter is known for his trustworthiness outweighs a text whose 
transmitter is not known for this quality.

iii) A text whoe transmitter became a Muslim earlier in life outweighs a text whose

1245 Al-Bahr al-Muhlt, al-Zarkashl, v6, pi40.
1246 Al-Ihkdm, Amidi, v4, p223.
1247 Ibid, v4, pp224-225. 
i24x Ibid, v4, pp231-232.
1249 Ibid, v4, pp232-233.
1250 Ibid, v4, p221.
I2.M Usul ai-Fiqh, Al-Zuhayfi, v2, pi200.
1252 Usul al-Sirkhasl, v2, pp263-264.
1253 .S'/iar/i al-Ka\\'kah al-Munlr. v4, p627.
1254 Al-Ihkiim, Amidi , v4, pp2()7-253.
1255 Sharh al-Kawkab al-Munlr, v4, p627.
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transmitter became a Muslim in later life.
iv) A text 1256 whose authenticity is guaranteed by the scale of its transmission (mutawatir)
outweighs a text whose authenticity depends on the trustworthiness of an individual 
transmitter (Khabar al-Wdhid).

b) Conflicts involving two rational indicators. 1257

i) An analogy involving an original rule, that is certain, outweighs an analogy involving 
an original rule that is merely probable.
ii) An analogy involving an original rule that is agreed not to be abrogated outweighs an 
analogy involving an original rule whose abrogation is disputed.

VI.9.iii Coverage Of Tarjih

Al-Shaffi covered discussion of conflicting indicators (Ta'arud) and the weighing of
— 1 ^ SRthese indicators in his renowned work 'Al-Risalah', " as well as in a work entitled 

'Ikhtilaf al-Hadith' 1259 . As with Al-ShafH al-Shlrazl (d476AH / 1085AD) 1260 covers 
Ta'arud and Tarflh indirectly within the scope of other subjects.

_ _ _ 1 0 A 1For example, al-Shlrazi discusses Tarjih under the chapter on Abrogation in his 
celebrated work 'Al-Luma' , as he does in a chapter on Ijma' in the same work, 
whilst coverage of Ta'drud1265 is supplied in a discussion on Qiyas, 1266 which also in-

__ . __ 1 ^C.Q

eluded mention of Tarflh . In 'Al-Luma1 we also find a discussion of Tarflh in a 
chapter on Ijtihdd. 1269

In Al-SHirazTs other major work, 'Sharh al-Luma' 1270we find another mention of Tarflh
127 1(of two Hadith texts) in the seventh part of the book. In the eighth section of the same

1256 Al-Ihkam, Amidi, v4, p212.
1257 Ibid, v4, pp236-250.
I25K Al-Risala, pp560-601.
i2sy Ikhtilaf al-Hadith, Al-ShafTi, Beruit, first edn 1985.
1260 IbraKim Ibn 'Afi al-Fayruz Abadl al-SHirazi. Born in Shlraz, Iran, 393AH / 1003AD. Then travelled to 
Baghdad, where he studied and taught. Died in Baghdad. See, Mu'jam al-Mu'allifm, vl, p48. See also, Tabaqat al- 
Shafi'lyya, al-Subki, v3, pp88-lll.
1261 Kitab al-Luma' fi Usul al-Fiqh, Al-SHirazi, p54.
1262 Kitab al-Luma' fi Usicl al-Fiqh, Al-SHirazi, first edn, Cairo, 1326AH / 1908AD.
1263 Ibid, p62.
1264 Ibid, pp56-63.
1265 Ibid, p78.
1266 Ibid, pp63-84.
1267 Ibid, p79. 
i26s Ibid, p88. 
i2w Ibid, pp87-90.
1270 Sharh al-Luma' , al-Sh~iraz~i, paras 648-772.
1271 Ibid, v2, pp657-662.
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book, in the last chapter on Ijma' to be precise, the author discusses Tarflh vis a vis 
the Companions, as he does in the section on Qiyas 1274 with regard to a conflict between 
two 'illahs, 1215 and later the Tarjih of two 'illahs. 1216

The subject of Ta 'drud and Tarjih receives the same scattered treatment in another of this 
author's work, entitled 'Al-Tabsirah fi Usul al-Fiqh' 1277 . This work is divided into 
thirteen sections, in which matters of Usul al-Fiqh are covered in diverse form, the first 
subject being the Command and Prohibition forms 1278 and the last being Ijtihdd. 1279

—
In the second section dealing with the 'Umum, matter 14 we find a discussion of

_ 1 O C 1

'Amm and Khass conflicting indicators , as is the case with matter 15 in the same 
section , whilst conflict between two Qur'anic indicators 1283 is covered by matter 17, 
again in the same section.

In section nine in the same work, matter 27 we have discussion of the weighing of 
Hadiths as indicators of the law with regard to the matter of transmitters.

The equilibrium between the original and novel cases provides us with the subject of
— 1287section 12, matter 18 on Qiyas; matter 20 from the same section deals with the role of

19RQthe 'illah in conflicting indicators, whilst matter 24 deals with conflicting 'illahs.

In a third work by al-Shlrazi, ' Al-Ma' unah fi al-Jadl' 1290 , divided into twenty one 
chapters, we find mention of Tarjih with regard to Hadith indicators, 1291 and a discussion 
of Tarjih al-Ma 'dm in chapter eleven.

Al-Juwayrii 1293 (4 19-478 AH) offers a comprehensive coverage of Ta'drud and Tarjih in

i:?: Ibid, paras 773-784.
1273 Ibid, v2, pp742-751.
1274 Ibid, Paras 885-1113.
1275 Ibid, v2, pp938-949.
1276 Ibid, v2, pp950-965.
1277 Al-Tabsirah fi Usul al-Fiqh, Al-Shlrazi, first edn Damascus, 1980.
i27x Ibid, pp!7-104.
1279 Ibid, pp496-537.
12x0 Ibid, pi05.
i28i Ibid, p!51.
12x2 Ibid, p!53.
12x3 Ibid, pi59.
12x4 Ibid, p289.
12x5 Ibid, p348.
12x6 Ibid, p470.
12X7 Ibid, p416.
i28x Ibid, p474.
i2xy Ibid, p481.
1290 Al-Ma 'unahfi al-Jadl, first edn Kuwait, 1987.
1291 Ibid, pI21.
1292 Ibid, pp!28-151.
1293 Al-Burhanfi Usul al-Fiqh, Al-Juwayni, first edn 1399AH / 1979AD, Qatar.
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a section 4 in his celebrated work, 'Al-Burhan fi Usul al-Fiqh', as he does in his other 
work on the subject entitled, 'Al-Kafiyya fi al-Jadl', 1295 where chapters twenty to twenty 
three cover respectively conflicting indicators, 1296 rules with regard to conflicting 
indicators, aspects of Tarfih and its classification, 1298 and finally the weighing of

1 OQQ'illahs as indicators of the law.

In Ibn Burhan Al-Baghdadi's 1300 work, ! Al-Wusul ila al-Usul' 1301 discussion of Taarud 
and Ta 'adul takes place within the chapter on Qiyas. 1304 According to the Hanafis, 

discussion of Taarud and Tarfih appears legitimate only when it takes place within the 
reference of Ijtihdd or TaqUd, as we find with al-Sarakhsl, 1305 and the Shafi'ite al- 
Baydawl (d685AH / 1286AD) 1306 , whilst the Shaffis in general placed discussion of 
Taarud and Tarfih in order of importance after Ijtihad, as indeed we find with Amidi 1307 
and the majority of the Malikis, including Abu Sulayman al-Bajl, 1308 and last but not least 
with the Hanbalis, including 'Abd al Qadir Badran. 1309

VI.10 The Fatwa, The Mufti. The Mustaffi And Istifta'

The muslim will encounter during his life problems that require legal opinion or advice, 
being guided either through the Shan'ah or by the legal advice of a mufti to a commoner 
(mustaffi).

Vl.lO.i Fatwa

Fatwa as an expression in Usul al-Fiqh merely has the meaning of a reply in the form of 
a legal piece of advice offered to the recipient (mustaffi). 1310 The mufti must have reached 
the status of a mujtahid with regard to the issuance of thefatwa, be knowledgable of the 
issues of the mustaffi and be familiar with his social standing and customs.

1294 Al-Burhan fi Usul al-Fiqh, v2, ppl 142-1292.
1295 Al-Kafiyya fi al-Jadl, al-Juwayrii, first edn Cairo, 1399AH / 1979AD.
i29r, Ibid, p412.
1297 Ibid, p418.
i29s Ibid, p440.
1299 Ibid, pp494-528.
i.ioo Ahmad Ibn 'Ali Ibn Muhammad Ibn Burhan. Born in Baghdad, 479AH / 1086AD. Was a Hanbalite but
changed to the Shafi'ites. Teacher in the celebrated Nizamiyya school in Baghdad. Died, 520AH / 1126AD. See,
Wafiyyat al-A'yan, vl, p35. See also, Shadharat al Dhahab, v4, pp61-62. Also, Mu'jam al-Mu'allifin, vl, p211.
1301 Al-Wusul ila al-l/sul, 2 vols, first edn Riyadh, 1403AH / 1983AD.
1302 Ibid, v2, pp331-332. 
MO? Ibid, p333.
1304 Ibid, v2, pp323-335.
1305 Usul al-Sarakhsl, v2, pp242-289.
1306 Al-lbhajfi Shark al-Minhaj, 3 vols, first edn Cairo 1402AH / 1982AD, v3, pp212-262.
1307 Al-lhkam, Amidi, v4, p207.
I30K Ihkam al-Fusul, al-Bajl, v2, p645.
1309 Nuzhat al-Khatr, 2 vols, v2, p406.
1310 Arils al-Fuqaha'. p309.



182 

VI.10.ii Mufti

The dispenser of legal advice. The conditions of being a mufti are as follows:

a) That he be a mujtahid.
b) He must be conversant with the rational indicators, Qiyas and so on.
c) That he must be familar with the Qur'an and the Hadith and know how to derive new 
rules from these sources.
d) That he be an upright character and trustworthy.
e) That he has a propensity to guide people and instill in them a knowledge of the rules of 
the Shan'ah.
f) That he be a tranquil character and dignified in his approach to life, that he doesnot 
covert other peoples' property and is not given to dissimulation. 1311
g) That he be a mukallaf, namely that he be legally responsible.
h) That he be a muslim.
i) That he be rational.
j) That he be a thinker.
k) That he be intelligent.
1) That his conduct be unimpeachable.
m) That he be vigilant.

1012
m) That he be inventive in his work.

In addition to the above attributes the mufti must meet the following conditions to qualify 
for the position of mufti mustaqill (independent mufti).

VI.10.iii Conditions For The Independent Mufti

1) He must possess all the requisite attributes referred to above.
2) Must be familar with the Usul al-Fiqh
3) He must be knowledgable of the Qur'anic sciences, the Hadith, grammar, linguistics, 
must be steeped in the science of Debate, and be afaqih thoroughly familar with the is-

1313sues of Fiqh and its derivative arguments.

Those who meet the above conditions are considered to be an independent, fully qualified 
mufti, (mufti mutlaq mustaqill) muftis of the standing of ShafiT, for example, but these
are far and few between. Below the independent muftis are those mujtahids associated

___ __ I "1 I A

with the four Sunni schools of law, called al-Fuqaha' al-MuntasirJin. "

i3ii Ihkam, Amicfi, v4, pi92.
i3i: Adah al-Muftl Wa al-Mustaftl. pp85-86.
1313 Ibid, pp86-87.
I3N Ibid, p91.
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VI.10.iv The Conditions For The Associate Mufti

1) That he belong to one of the four great Sunrii schools of law.

2) He must imitate his Imam in the matter of issuing fatwa in terms of it rules and bases. 
But he can attain to the level of his Imam in the issuance of a fatwa if, in his striving, he 
is able to derive from the sources a new law not before derived by his predecessors, be it 
his Imam or another scholar, in what in Arabic is called a fatwa al-muttabi' (submitted 
fatwa). Where a mufti locates a fatwa issued by his masters and imitates it then this is 
called a fatwa al-Muqallid.

3) The third class of mufti, the mufti faqih. He doesnot attain to the level of the mujtahid
al-Muqayyad (restricted) but is considered intelligent, a guardian of the learning of his 
school, and is acquainted with the indicators of God's law. The/flftva that he issues, 
however, is limited in scope to his particular school. This class of mufti reached numer­ 
ous levels during the 5th century AH /11th century AD.

4) The fourth class of mufti is faqih but doesnot possess the learning of the third class of 
mufti. For example, he is, unlike the third, only part knowledgable of the adillah and 
only party aware of the issues that Ifta covers. If he issues a fatwa this can only be 
based on a previously established/afwa. He is not qualified to strive and issue a new
f ^ - f^- 1317fatwa of his own.

The mufti must be, in short, an unimpeachable character answerable to the Muslim 
community, a trustee of the Shari'ah. We see this evidenced in the Hadith,' The 'Ulama'

1318are the heirs of the Prophets as they themselves are heirs of learning'.

Secondly, the mufti is to the fore in the dissemination of the rules of the Shari'ah. He is 
the channel through which new laws are realized through their derivation, in the way of 
Ijtihad, from the requisite sources. In his obedience to Islam he occupies the position of

, , . , . . . 1319leading scholar in his society.

The practise of a Shafi'ite, say, issuing a fatwa on the basis of the transmitted doctrine of 
another school, say the Hanafis, was considered a controversial matter. In this instance if 
their mufti is a mujtahid and is skilled in the application of existing legal doctrine to a 
concrete situation, able to distinguish between differentiation in and the unity of doctrine,

Ibid, p95.
Ibid, pp98-99. 

1317 Adah al-Muftl Wa al-Mustaftl, pp99-100. 
131* See. Musnad Ahmad Ihn Hanbal, v5, p!96. 

. al-Shatibi, v4, pp244-246.



184 

and is able to debate these matters, then he is qualified to issue a fatwd. 1320

From the above we note that the only scholar to meet the true definition of mufti is the 
independent unrestricted mufti. As for the other classes these are, in reality, mere sub-

1 791 —stitutes for the position of mufti. Thefatwa issued by the independent mufti bears the 
authority of Kings. Thefatwa issued by the second classs of mufti, (muqayyad) bears 
the stamp of the deputy king. The fatwd issued by the third class associated with the 
school of law and the mufti al-Faqlh, their fatwds bear the authority of the under deputy

1 799or an authorized representative.

As for those muslims who do not meet the above conditions with regard to the issuance 
of fatwd, it is beholden on them to seek advice (fatwd) from one of the above classes. If 
this advice is not available in their own town they must journey to another town in search 
of a mufti. If they cannot journey they must undertake their own search for this advice for 
a legal ruling, consulting the books of the four Sunrii schools. If they cannot locate a 
fatwd here they must desist.

However, in matters of urgency, they are obliged to refer to the appropriate adillah from 
the Qur'an, the Sunnah, Ijma' and Qiyas for this fatwd and then to the various rational 
indicators from Istidldl, Istihsdn, Maslahah al-Mursalah, 'Urf, (Adat, and Sadd al- 
Dhara'i'.

VI.lO.v General Rules Concerning The Mufti

a) A mufti may be a slave or freeman, a man or a woman, single or married.
— 1797b) The mufti has to meet the conditions laid down for the rawl (relator) in addition to

the above.
c) The mufti cannot be diverted in his task by domestic difficulties or hostilities. Neither 
can he be involved in (political) intrigue or in the promotion of harm. The mufti has to 
serve the Shan'ah not the interests of the individual. He has to meet the strict conditions 
of the rdwl rather that of the Shdhid (witness).
d) The legal opinion of a mufti is not binding on a muslim (mustaftl) as is the case with a
ruling issued by a judge.
e) If the mufti issues afatwa out of personal antagonism then it is disregarded, as will
be his testimony in court.
f) A mufti is not necessarily disqualified from holding office if he is blind or mute, pro-

1320 Ihkam, Amidi, v4, p204.
1321 Adah al-Mufri Wa al-Mustafn, pi03.
112: I'lam al-Mitwaqiln, v4, pi 87.
1323 Sec. The transmission of text, Khabar al-Wahid, 4. chapter IV, part two.
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viding he can understand the issues and effectively communicate an opinion on the matter
in hand.
g) A mufti who is a sinner cannot issue afatwd, even if he is a mujtahid of the highest
degree. If a problem arises concerning his own conduct as a muslim then he is entitled to
issue afatwd regarding himself, and doesnot require afatwd from outside.
h) Afatwd concerning a closet sinner. A closet sinner cannot issue afatwd, as is the case
with the sinner in the matter of testimony. But the majority of the Fuqaha' say the closet
sinner is permitted to issue afatwd when, with regard to his intentions, he is given the
benefit of the doubt.
i) The judge in order to issue afatwd must meet the conditions of the Ifid' (to give a
r . -x 1324jatwa).

In my opinion the present day muftis do not meet the conditions of Iftd' with regard to 
the qualities of the mufti and the conditions and rules, and that they are muftis in name 
only. Their correct present day appellations should be adjusted to the following: After the 
independent mufti there follows the associate mufti, then the restricted muffi, followed 
by the discerning mufti and finally by the mufti as guardian of the Qur'an and the 
Hadith.

VI.10.vi Commoner (Mustafti)

He is the receiver of the/afwa al-Sharl'ah. from the mufti, the scholar in Shafi'ah 
studies who is knowledgable of the four permissible acts of devotion, transactions, 
penalties and penances, as well as knowledgeable of the four primary indicators of Gods 
law. 1326

a) The mustafii can either be a mujtahid or a commoner. If he is a mujtahid and strives to 
formulate an opinion on an issue, and if he arrives at a new ruling, he has no need to 
submit to another mujtahid regarding the same issue or regard thzfatwd of a mufti on the 
same issue.

If this mujtahid does not strive to formulate an opinion the 'Ulama' differ as to the 
permissibility of a mujtahid submitting to thefatwd of another mujtahid. The prevailing 
opinion is that a scholar of a mujtahid's standing cannot imitate the opinion of another

1327scholar, be he of a higher level or otherwise. In this respect the scholar is obliged to 
issue afatwd himself on the said issue.

1324 Adah dl-Muftl Wa al-Mustaftl, pp 106-107.
i.i2.s Ams al-Fuqaha', p309.
i.i2r. Ibid.
M27 Ihkam, Amicfi, v4, pi77.
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b) If the mustaftl is not a mujtahid, then : if he is a bonafide scholar:
1 ^98 —

1- He must submit to the legal opinion of the mufti, as indicated in the Qur'an, Ijma' 
and the rational indicators.

For example we have the Qur'anic line,

"And We sent not (as Our messengers) before thee other
than men whom We inspired. Ask the followers of the

• , - f , 1329,, remainder if you know not.

Ijma'ic support for consultation is established through the argument that the commoners 

in early Islam, that of the Companions and Successors, sought fatwas from mujtahids. 
Since no one objected to this practice, an Ijma' was established in its favour.

As for the rational argument, if someone who is not qualified to give a legal opinion but 
nevertheless has to arrive at a solution to a particular issue, that person will be placed 
under great hardship which runs contrary to the principle found in the Qur'an and the 
Sunnah, namely that there can be no hardship in religion. 30

2- If the mustaftl is a commoner who has some knowledge required to engage in Ijtihad 
on the issue at hand but not the full minimal amount that would enable him to lay claim 
to the status of mujtahid.

VI.10.vii Duties Of The Mustaftl

1) He must be vigilant in his choice of the right mufti whom he imitates and on whom he
1 ^^"^

relies, be aware that the mufti is a pious scholar, and that he is unimpeachable.

2) The mustaftl must choose a mufti with whom he is contemporary, if possible. If this 
is not possible he must choose an associate mufti. On no account must he refer to or

1333 —consult with the Companions or Followers. The reason for this is that the fatwas of 
the Companions were vague in meaning and content, and that to submit to a mufti who 

is contemporary with the mustaftl and is therefore knowledge of the issues at hand, is the 

most preferable option.

3) If a problem arises to which the mustaftl requires a solution (fat\va) he looks to his 
Imam. If the opinion of his Imam differs from that held by the the mustaftl's contempo-

i32x Ibid, v4, p!93.
1329 Surah al-Anbiyd', 21:7.
1330 Ihkam, Amidi, v4, pi98.
1331 Ibid, v4, p!93.
133: al-Ghiyathl, Imam al-Haramayn al-Juwayrii, pp408-410. Also, Ihkam, Amidi, v4, p200, 204.

133' al-Ghivathii, p410. 
1334 Ibid, p414.
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rary regional mufti, then he can do two things: he looks to his Imam whom he will imi­ 
tate. If the contemporary regional mufti agrees with the Imam in the matter of thefatwa, 
then the mustafti is obliged to submit to thatfatwa.

If, however, a difference of opinion obtains between the Imam and the contemporary 
regional mufti, the mustafti can turn to the general mufti for afatwa. If the general 
mufti agrees with the regional mufti, then the mustafti must abide by their ruling. If 
however the general mufti issues afatwa different in meaning to that held by the re­ 
gional mufti then the mustafti must abide by the ruling held by the general mufti.

4) In the absence of a mufti of mujtahid standing the mustafti is obliged to turn to a dis­ 
cerning faqlh, skilled in analogy, because the consultation of afaqlh is preferable to no 
result at all to issues whose resolution is vital to the well being of the Shan'ah. 1335

5) If a commoner submits to afatwa issued by some mujtahid on a particular issue and 
acts on thefatwd, then the following applies: The 'Ulama' agree that once thefatwa has
been acted on then it cannot be revoked. This posits the question: If the commoner had 
not acted on thefatwa in the first place would he be in the right to ask another mufti for 
advice on the same issue for a more suitable ruling? The answer is in the positive.

A commoner, that is, may move from mujtahdid to mujtahid in search for advice on dif­ 
ferent questions. He is not bound to adhere to the doctrine of one mujtahid, as supported 
by the Ijma' of the Companions inferred from the fact that none of them objected when 
commoners of their generation consulted different mujtahids on different questions.

If, however, the mustafti declares his loyalty to a particular school then he becomes 
bound, with regard to all legal questions, to the doctrine of the mujtahid from that

, i 1336school.

6) The mustafti must treat the mufti with respect and in a well mannered way and donot 
approach him awkwardly. 1337

7) The mustafti ought not to demand from the mufti the reasoning behind hisfatwa. But 
if he wishes to know this information for his own peace of mind he can ask the mufti at a 
later hearing.

8) If the mustafti presents his enquiry in written form then space must be allowed

I33S Ibid, pp426-427.
i.vv. Ihkam, Amicfi, v4, p205.
1.137 Adah al-Mufti Wa al-Mustaftl. pi08.
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alongside the enquiry for the mufti's complete reply in order that thefatwd may be
1 ^*^Srendered in full and at the same time may not be separated from the enquiry.

9) If the mustaftl wishes to direct his enquiry to a number of muftis, then he must send 
his first enquiry to the oldest and most learned of the muftis, and then by decending de-

1 ^'IQ

grees to the remainder, as required by the protocol of Islamic law.

10) If two versions of one issue emerges from the consultation amongst the muftis, it is 
incumbent on the mustaftl to try and unite the two versions. If unification of the two 
views is not possible then he must choose the most preferable of the two versions with 
regard to the standing of the muftis in question vis a vis their knowledge of the Islamic 
religion, learning and their measure of piety. This involves for the mustaftl an element of 
reasearch into the lives of the said muftis.

11) If the characters of the two muftis, in the matter of respectability and intellectual skill, 
cannot be separated but have issued fatwas that differ one from the other, one which is 
forbidden, for example, and the other permissible, then the mustaftl can choose between 
the two without further research into the characters of the muftis. Once the mustaftl 
has made his choice offatwa it is irrevocable.

The classes of the mustaftis (commoners) vary according to the level of education they 
have attained. What unites them is their obligation to seek afatwd from a mufti or his 
authorized deputy, pursuing this practice according to the rules laid down for the process 
of Istiftd (consultation), whenever an issue arises requiring afatwa and its susequent 
application, or when ihatfatwd is refused in favour of another fatwa. As we have seen 
above the 'Ulama' have devised means which facilitate the process of Ifta and Istiftd in 
keeping with the necessities of the Shafi'ah.

VI.10.viii The Subject Of Istifta (Consultation)

The subject of Istiftd covers those issues which beset the people in their ordinary daily 
lives with regard to their conduct under SharTah rules. These issues can be divided into 

two types.

a) Issues which admit only of a sure resolution based on certainty, (namely transmitted, 
text based issues).

i.v»x AI-Faqlh Wa al-Mutafaqqih, al-Khatib al-Baghdadi, v2, ppl80-181.
nv) Ibid, v2, ppl81-182.
i34(» Ibid. v2, pp203-204.
M4i Sharh al-Luma' , al-SHirazi, v2, p!039.
i.i42 al-Musawwadah, A! Taymiyya, p463.
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1) The rational issue is comprehended through a rational process. For example, the exis­ 
tence of Allah is comprehended through his creations which we can comprehend ratio­ 
nally. The issue of Monotheism is confirmed by both reference to the text (Nass) and 
rational based argument.

According to the standard definition there inheres in Istiftd the concept of submission 
(Iniba'). But rational based issues concerning the faith of Islam ('Aqidah) do not require 
submittance on the part of the mustaffi for the simple reason that such issues do not 
admit imitation (TaqRd) or Iftd (issuance of afatwd) on matters of Islamic faith, either 
by the mujtahid or the scholar. 1343

An example of the above issues are as follows: the issue concerning the existence of 
Allah, what is possible with regard to Allah, namely that he creates, and what is im­ 
possible, namely that He is created. Then there is the issue of what is obligatory with 
regard to Allah, concerning his good qualities (sifat al-Hasana) and what is forbidden to 
Him with regard to pejorative qualities; ie, mean, tyrannical qualities (sifat al-
c ., j v 1344Sayyi an).

2) The Speech of Allah is an issue which cannot be comprehended except through refer­ 
ence to the Text (Nass). Just as the rules of the Shan'ah are comprehended by reference 
to the Qur'an, the Sunnah, and Ijma'. For example, the duties of Prayer, is a text based 
issue.

b) Issues (al-Masd'il al-Zanniyya al-Ijtihddiyya) which admit a resolution based on 
opinion only, the solution to which requires Ijtihad and Istiftd and, by implicatiom, 
submission (Ittibd') on the part of the mustaffi. ' These issues lack an unambiguous 
positive indicator but which admit a resolution based on opinion only; ie, probable, or 
have a positive indicator which is obscure (Khafi).

It appears from the above that the function of Istiftd is restricted, in the way of Ijtihad, to 
issues of applied Fiqh. Istiftd, for example, is not possible with regard to issues of 
(Islamic) Faith, for Faith must be based on certainty and we have seen that in the field of 
Istiftd only issues, which admit a resolution based on opinion, obtain. '

We noted that the subject of Istiftd covers the actions of the people in the way of religious 
devotion, the undertaking of transactions, the measure of punishments, the objectives of

ivn al-Mahsul, al-Razi, v6, p91. 
1344 Ihkam, Amidi, v4, pi93.
i34s Ibid.
1346 al-Musawwadah, pp441-442.
1347 al-Tarn hid, al-Asnawl, p!5.
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reward and the goal of penance. The mufti, for him to produce afatwa covering these 
issues, must have knowledge of the rules which govern these actions with regard to their 
permissibility (Hilal) or their proscription, (Hardm) their incumbency (Wdjib), their 
recommendation (Mandub), and their reprehensibility (Makruh).

The means to the mufti of deriving new rules from the sources at hand and the issuance 
of fatwas rests with his knowledge of Usul al-Fiqh. Without this means the mufti will 
not be able to apply existing legal doctrine to a concrete situation, the function of Istiftd. 
He, then, who is not acquainted with these principles, cannot perform the task of mufti.
1348

i.UN Takhrlj al-Faru' 'Ala Uful. al-Zanjarii, p34.
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PART THREE

Critique And Editing Of Badi' Al-Nizam

Chapter I 

Introduction

PART THREE is the final section of the first volume of my thesis which is primarily a 

critical edition of the manuscript entitled Badi' al-Nizam which brings together the two 

approaches of 'Usul al-Bazdawl 1 and the 'Ihkam 1 of Amidi, the two approaches, that is, 

of the Fuqaha' and the Mutakallimun, respectively, in the religio-legal field of Islamic 

Jurisprudence.

Beside this introduction, PART THREE consists of three other chapters. Chapter II gives 

biographical accounts of the three authors, al-Bazdawl, Amidi and Ibn al-Sa'afl who 

wrote the three works 'Usul al-Bazdawl 1 , the 'Ihkam' of Amidi, and the Badi' al-Nizam, 

respectively.

Chapter III presents a description of the manuscript Badi' al-Nizam which is the subject 

of our critical edition. Finally, Chapter IV is the conclusion which finishes Volume One 

of my thesis. This is followed by the Bibliography and the Appendices.



192

Chapter II 

Authors

We offer in this chapter brief biographies of the three authors central to my editing of 
Badi' al-Niiam, namely al-Bazdawi, al-Amidi and Ibn al-Sa'afi. Each one of them, in 
their respective works, have a bearing on my thesis. Here, I cover the nature of their 
scholarship and the works they have composed. No comment has been made in this 
chapter on the political aspect of the writers and their works since this has been covered in 
part one, namely that which deals with the history of Islamic jurisprudence.

II. 1 Al-Bazdawi

The full name of the author of 'Usul' is 'Afi Ibn Muhammad Ibn al-Husayn Ibn ' Abd al- 
Kafim Ibn Musa Ibn Isa Ibn Mujahid al-Nasafi al-Bazdawi. He was born in 400AH / 
1010AD 1349 and takes his nisba f rom the fortress town of Bazdah. 1350

Al-Bazdawl hails not only from a scholarly family but also a scholarly town. Amongst 
these scholars we must include al-BazdawTs brother Al-Qadi Muhammad Ibn 
Muhammad 1351 and his paternal grandfather, the leading muhadith 'Abd al-Kanm Ibn

— — —Musa Ibn Isa al-Bazdawi.

Of 'Abd al-Karim's progeny we must include 'Afi Ibn Muhammad, his son, Hassan,

1349 Fakhr al-Islam al-Bazdawi, a leading faqih and Hadith specialist of his day. Died. 482AH / 1089AD. See, Tajj 
al-Tardjim, Ibn Kutlubugha, pp30-31. See also, \\-Jawdhir al-Mudiyya, al-Qurashl, p372. Also, Sir A'Idm al- 
Nubald', v!8, p602. Also, al-Fawd'id al-Bahiyya, al-Laknawl, pp!24-125. Also, Kashf al-Zunun, pi 12, 467, 
553, 563, 568, 1016, 1485, 1581. Also, Iddh al-Maknun, al-Baghdadi, v2, pp334-388. Also, Hadiyat al- 
'Arifm, vl, p693. Also, Tabaqdt al-Fuqahd', Tash Kubfi Zada, p85. Also, Miftah al-Sa'dda, Tash Kubn Zada, v2, 
pi 10, 141, 164, 242. Also, Dhakhd'ir al-Turdth al-' Arabl, vl, p277. Also, Tarikh al-Adab al-'Arabl, v6, 
pp288-290. Also, Mu'Jam al-Mu'allifin, v2, p501. Also, al-A'ldm, v4, p328. Also, al-Ansdb, al-Sim'arii, vl, 
pp339-341. Also, al-Ikmdl, Ibn Maqulah, vl, p473. Also, Al-Qdmus al-Isldrm, Ahmad 'Atiyya, vl, p310. Also, 
al-Wdfi Bil-Wafiydt, al-Sufadi, v21, p430. Also, Mu'jam al-Bulddn, Yaqut, vl, p409. Also, Al-Lubdb, Ibn al- 
AtHir, vl, p!46. Also, Sir A'ldm al-Nubald', v!8, p602. Also, Al-Fath al-Mubin, al-Maraghl, vl, p276. Also, 
Abjad al-'Ulum, p209.
1350 Mu'jam al-Bulddn, Yaqut, vl, p!46.
1351 He was a judge, (known as Sadr al-Islam), in Samarkand, born 421AH / 1030AD. Died, 493AH / 1100AD. 
Composed numerous works on Fiqh and Usul al-Fiqh and Arabic grammar. Published works include 'Usul al-Dln'. 
See, Tajj al-Tardjim, pp48-49. See also, Kashf al-Zunun, 1581. See also, Hadiyat al-'Arifin, v2, p77. See also, 
Mu'jam al-Mu'allifin, v3, pp638-639. See also, al-A'ldm, v7, p22. Also, Fawd'id al-Bahiyya, p!88. Also, 
Jawdhir al-Mudiyya, v2, pi 16; pp270-271. Also, Tarikh al-Adab al-'Arabi, Brockelman, p290. Also, Miftah al- 
Sa'dda, vl, p!24, 168; v2, p!65. Also, Sir A'ldm al-Nubald', v!9, p49. Also, Al-Ansdb, al-Sim'arii, vl, pp339- 
341.
1352 A great Hadith scholar. See, al-Ikmdl, Ibn Maqula, vl, p374. Also, Al-Ansdb, Al-Sim'arii, vl, pp339-340.
1353 Abu Thabit al-Hassan Ibn 'Alflbn Muhammad. A leading Hanafite scholar and Hadith specialist. Born after 
470AH / 1078AD. He was a judge in Samarkand and Bukhara. Settled in Bazdah. Died, 557AH / 1162AD. Related
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Muhammad Ibn Muhammad and his son Ahmad, all belonging to the Hanafite school 
of law.

Without doubt Al-Bazdawi is considered one of the outstanding scholars of his age yet 
we are provided with very little information as to how he acquired his education, save to 
say that he, because of his outstanding scholarship, acquired the title of sheikh al- 
Hanafiyya and the leader of the Imams. 1355

In particular Bazdawi excelled in Fiqh and Usul al-Fiqh, 1356 and mastered the Islamic 
sciences as a whole, which is manifest throughout his works. He was the author of nu­ 
merous compositions, most prominent of which is his 'Usul'. It might be said that al- 
BazdawTs 'Usul' was the ne plus ultra of works on Usul al-Fiqh on account of the 
number of comments, notes and commentaries it attracted. Certainly it is one of the 
leading Hanafite works of the era.

So, it was not for nothing that Ibn al-Sa'afi chose the 'Usul' of al-Bazdawl (along with 
the Ihkdm of Amidi) to illustrate the essential differences between the approaches of the 
Mutakallirriin and the Fuqaha' in the field of Usul al-Fiqh.

Among his other works is Risalah Fi Qird'dt al-Musalli, Qur'anic readings pertaining to 
prayer. This risalah can be found in Dar al-Kutub al-Misriyya library, under the reference 
•.FiqhHanafi 3/114.

Kitdb al-Mabsut, on the subject of Fatwd, which is another of his compositions, can be 
found in the WaR al-Dln Effendi collection, Maktabah Sulaymaniyya library, Istanbul 
under the reference number 1454. Appendix no VIE lists Al-BazdawTs compositions as 
well as some of the commentaries on his works.

II.2 Al-Amidl

His full name is 'Ali Ibn Abi 'Afi Ibn Muhammad Ibn Salim al-Taghlibi. His nickname
— 1 ^S7was Abu al-Hassan and his laqab Sayf al-Dln. He was born in 551 AH / 1156AD in

the Musnad of 'Afi Ibn 'Abd al-'Aziz al-Baghawi. See, Mu'jam al-Buldan, Yaqut, vl, p409. See also, al-Ansab. 
al-Sim'aril, vl, p339.
1354 Abu al-Ma'afi Ahmad Ibn Muhammad Ibn Muhammad. A Hanafite scholar. A Hadith specialist, was a judge in 
Maru and taught Fiqh in Bukhara. See, al-Jawdhir al-Mudiyya, v2, p270. al-Sim'arii was a pupil of his. See, al- 
Ansab. al-Sim'arii, vl, p339.
1.355 Ibid.
1356 Al-Fath al-Mubln, al-Maraghi, vl, p276.
1357 See, Sir A' lam al-Nubald', v22, pp364-367. See also, Tdrikh al-Hukamd', al-Qifti, pp240-241. Also. 
Wafiydt al-A' ydn, v3, pp293-294. Also, Mir'dt al-Jinan, v4, pp73-75. Also, Mir'dt al-Zamdn, v8, p691. Also, 
al-Takmilah, al-Mundhari, v3, p2508. Also, Dhayl al-Rawdatayn, Abu Shamah, p!61. Also, Shadharat al- 
Dhahab, v5, pp!42-144. Also, Hussen al-Mahddarah, al-Sayufi, vl, p259. Also, Kashf al-Zunun, ppassim.



194 

Amid1358 where he first learnt the Quran and became a Quranic reciter. 1359

Later he moved to Baghdad where he continued his studies. 1360 He spent ten years in 
Baghdad as a Hanbalite, studying with Ibn al-Manrii al-Hanbafi. 1361 After that he studied 
the subject of 7/ra al-Khildf (science of Disputation) with Abu al-Qasim Ibn Fadlan, 1362 
excelling in his study, and memorizing the works 'Tariqat al-Sharif 1363 and the 'Zawa'id 
of As'ad al-Mayharii' 1364 .

Amidi completed his Qur'anic recital before the learned 'Ala Ibn 'Ubayda. 1365 He studied 
the wisdom of the Ancients and developed his intelligence to a high level, which tended to 
colour his attitude on religion. 1366 In Karkh 1367 , a locality of Baghdad, he studied the 
ancient sciences of the Christians and Jews 1368 , Karkh being at that time a centre for the 
ShTah and the study of philosophy.

Also, Hadiyat al-'Arifin, vl, p707. Also, Iddh al-Maknun, passim. Also, Rawddt al-Jinan, pp489-492. Also, 
'Uyun al-Anbd', v2, pp!74-175. Also, Lisdn al-Mizdn, Ibn Hajar, v3, pp!34-135. Also, Al-Biddyah Wa al- 
Nihdyah, Ibn al-Kathlr, v!3, pp!40-141. Also, Duwal al-Isldm, v2, p!03. Also, Tarikh al-Isldm, al-Dhahabl, 
fol: 112-113, (Ayasophia library manuscript no 3012). Also, Nujum al-Zdhira, v6, p285. Also, al-Ddris Fi al- 
Maddris, vl, p362, p389 p393; v2, p4, p!29. Also, Tabaqat al-Shdfi' iyya, al-Subkl, v5, p!29. Also, Mizdn al- 
I'tiddl, al-Dhahabi, vl, p439. Also, al-A'ldm, v4, p332. Also, Mu'jam al-Mu'allifm, v2, p479. Also, Miftah al- 
Sa'ddah, passim.
1358 Ibid.
1359 With Sheikh Muhammad al-Saffar and Sheikh 'Arnmar al-Amidi. See, SlrA'lam al-Nubald', v22, p366. 
i3fio Tarikh al-Hukamd', al-Qifti, pi61.
1361 Abu al-Fath Nasr Ibn Fityan Ibn Mutr Ibn al-Manniyya al-Nahrawarii. Sheikh Hanabilah. Born 551AH / 
1156AD. A leading faqlh and Hadlth specialist. Died, Ma'muniyya, Baghdad, 583AH / 1187 AD. See, SlrA'lam 
al-Nubald', al-Dhahabl, v22, p364; v21, pp!37-138. Also, Al-Kdmil F7 al-Tarikh. vll, p230. Also, a/- 
Takmilah, al-Mundhan, vl, Biography no 21. Also, Duwal al-Isldm, al-Dhahabl, v2, p70. Also, Dhayl Tabaqat 
al-Handbilah, Ibn Rajab, vl, p358. Also, al-'Ibar, al-Dhahabl, v4, p251. Also, Shadharat al-Dhahab, v4, p277. 
Also, Al-Nujum al-Zdhira, v6, p!06.
1362 Abu al-Qasim Yahya" al-Wathiq Ibn 'Ali Ibn al-Fudl Ibn Habat Allah Ibn Barakah al-Baghdadl. Born in 
517AH / 1123AD. A leading faqlh, disputant, jurist, scholastic theologian, muhadith and debater. Teacher at 
the Dar al-Dhahab. Died, 595AH / 1198AD. See, SlrA'lam al-Nubald', v21, pp257-258; v22, p364. Also, al- 
Kdmil, Ibn al-Athlr, v!2, p65. Also, al-Takmilah al-Mundharf, biography no 491. Also, Dhayl al-Rawdatayn, 
Abu Shamah, p!5. Also, Shadharat al-Dhahab, v4, p321. Also, al-Nujum al-Zdhira, v6, p!53. Also, Tabaqat al- 
Shdfi'iyya, al-Subkl, v7, p322. Also, al-Biddyah Wa al-Nihdyah, Ibn Kathlr, v!3, p21. Also, Mir'dt al-Jindn, 
al-Yafil, v3, p479. Also, al-Jdmi' al-Mukhtasar, Ibn al-Sal, v9, pll. Also, al-' Ibr, al-Dhahabl, v4, p289.
1363 SlrA'lam al-Nubald', v22, p364.
1364 Majd al-Dln, Abu al-Fath As'ad Ibn Abl Nasr Ibn al-Fadl al-Qurashl al-'Umari al-Mayharii. Bom, 461 AH / 
1069AD. A leading faqlh, disputant and jurist, inheritance studies, and became a teacher there. Left for Baghdad, 
where he became a teacher in the Madrasah al-Nizamiyya, 507AH / 1113AD. Died, Hamadhan, Iran, 527AH / 
1133AD. See, SlrA'lam al-Nubald', v!9, pp633-634. See also, al-Kdmil Fl al-Tarikh, vlO, p281. Also, Wafiydt 
al-A'ydn,v\, pp207-208. Also, Al-'Ibar, al-Dhahabl, v4, p71. Also, Tabaqat al-Shdfi'iyya, Subkl, v7, pp42-43. 
Also, Tabaqat Asnawl, v2, pp424-425. Also, Tabaqat al-Shdfi'iyya, Ibn Qadl Shahbah, vl, pp299-300. Also, 
Al-Nujum al-Zdhira, v5, p252. Also, Shadharat al-Dhahab, v4, p80. Also, Kashf al-Zunun, pi 113. Also, 
Hadiyat al- 'Arifm, v 1, p204.
1365 SlrA'lam al-Nubald', v22, p364.
1366 Ibid, v22, p366.
136? See, al-Rawd al-Mi' tdr, pp490-491.
136K Tarikh al-Hukamd' , al-Qiftl, pi61.
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It is at this stage that Amidi exchanged his Hanbalite persuasion for that of the Shafi'ite. 
His intellectual activities gave rise for concern amongst the Fuqaha' who questioned the 
validity of his faith. For fear of persecution Amidi left Iraq 1369 for Aleppo, Syria. 1370 
There he met Shihab al-Din al-Suhrawardi al-Maqtul. 1371
Shihab al-Din al-Suhrawardi died in 587 AH / 1 191 AD and we can gather from this that 
Amidi must have met the former before this said date, but we do not know exactly when 
or the time Amidi left Iraq for Syria, save to say that he was known to have entered Syria 
in 582 / 1 186AD, residing there for a while. 1372

We know, however, that when Shihab al-Din al-Suhrawardi was executed Amidi had 
reached the age of 38. Amidi resided in Iraq for 10 years, after which he made his way to 
Syria to study alongside the like of al-Mujir al-Baghdadi 1373 Whilst resident in Iraq 
Amidi worked on the Shifa' of Avicenna1374 and the Shamil of al-Juwayrii. 1375

1 'J *T4CAmidi worked intensely and read widely, especially the Mustasfa, particularly ex­ 
celling in the rationalist sciences, logic and disputation. Students from all over the Islamic 
world came to sit at his feet and learn. 1377

— 1 ^7RWe do know that Amidi studied in Damascus at the feet of al-Mujir al-Shaffi, the latter

Ibid. 
1370 Second city of Syria, situated in the north. See, al-Rawd al-Mi' tar, pp!96-197. See also, Subh al-A'shd, al-
Qalqashandi, v4, pi 16. Also, Rihlat Ibn Jubayr, p213. Also, Rihlat Ibn Batuta, p220. Guide to Syria, pp!82- 
214.
1371 Yahya Ibn Habash Ibn Arriirak, Abu Futuh al-Suhrawardi, born 549AH / 1154AD. Became a leading sufi. 
Published works include, 'Hikmat al-Ishrdq', 'Hay Ibn Yaqidn', 'Risdlah Fi Vliqdd al-Hukamd", 'Qissat al- 
Ghorbah al-Gharib'. 'al-Lamahdt', 'Majmu' Fi al-Hikmat al-Ildhiyya', 'Haydkil al-Nur'. See, Dhakhd'ir al-Turdth 
al-'Arabl, vl, p581. Imprisoned in Aleppo castle on the order of King al-Zahir Ghazi, after a fatwa was issued by 
the 'Ulama', requiring the death of Suhrawardi. He was hanged in 587AH / 1191 AD. See, Wafiydt al-A'ydn, v2, 
pp345-348. Also, Mu'jam al-Udabd', Yaqut, v!9, pp324-320. Also, Lisdn al-Mizdn, Ibn Hajar, v3, pp!56-158. 
Also, Al-Nujum al-Zdhira, v6, ppl!4-115. Also, Kashf al-Zunun, passim. Also, Iddh al-Makniin, vl, p330, 
521; v2, p503, 607. Also, Hadiyat al-'Arifin, v2, p521. Also, Mu'jam al-Mu'allifm, v4, p90. Also, al-A'ldm, 
v8, pi 40. Also, Abjad al-'Ulum, v2, pp 106- 1-7.
1372 See, al-Ddris FI al-Maddris, al-Nu'ayml, vl, p293. See also, Tabaqdt al-Shdfi'iyya, Ibn Qadi Shahbah, v2, 
P p79-80.
1373 Mujir al-Din Abu al-Qasim Mahmud Ibn al-Mubarak Ibn 'Afi al-Wasi.fi al-Baghdadi. Born 517AH / 1 123AD. 
Became legist and logician in Baghdad and the sheikh of the Shafi'is there. Taught at the Nizamiyya school. 
Made his way to Damascus where he taught the Shafi'is. Left Damascus for SKiraz and Wasi.t. Died, 592AH / 
1 195AD. See, Sir A'ldm al-Nubald', v21, pp255-256. See also, Al-Takmilah FI Wafiydt al-Naqala, al-Mundhari, 
biography no 363. See also, Dhayl al-Rawdatayn, Abu Shamah, plO. Also, al-'Ibar, al-Dhahabl, v4, p280. 
Also, Nujum al-Zdhira , v6, p!40. Also, Shadharat al-Dhahab, v4, p311. Also, Tabaqdt al-Shdfi'iyya, Subkl, v7, 
p287. Also, Tabaqdt al-Shdfi'iyya, Ibn Qadi Shahbah, v2, pp47-48, p49, 73, 94. Mir'dt al-Jindn, al-Yafil, v3, 
p473.
1374 Avicenna. Published in Cairo, 1952.- 1976, 19 vols. See, Dhakhd'ir al-Turdth al-'Arabl, vl, pp 145- 147.
1375 See, Sir A'ldm al-Nubald', v22, p364.
1376 al-Mustasfa, By al-Ghazafi, published three times, Cairo between 1904-1906. Pub in Baghdad, 1970, and in 
Cairo once more 1937.
1377 Sir A'ldm al-Nubald'. v22, p364.
1378 See 17, above.



196

teaching at a school, al-Jarukhiyya, that was specially commissioned for him 1379 in 
592AH / 1 195 AD, the very year that al-Mujir died. This indicates to us that Amidi was 
present in Damascus some ten years earlier.

Then Amidi made his way to Cairo in 592AH / 1 195AD 1380 at the age of 41 years, indi­ 
cating that he spent some 17 years in Damascus, having left Amid his place of birth at the 
age of 14 and Iraq at the age of 24, as confirmed by the following source, ' He moved to 
Syria where he mastered the rationalist sciences with a perfection hardly to be matched, 
so that there was no one to compete with him in this respect. Then he moved to
•a 4. -1381Egypt.

Whilst in Baghdad he excelled in the rationalist sciences, in polemics, debate and dispu-
1382 —tation, as well as in Fiqh and Usul al-Fiqh, perfecting this excellence whilst resident in 

Damascus.

Amidi was flexible above all in his studies, never adopting one particular method (be it 
Hanbafi or Shaffi) in the presentation of his work. Neither was he frightened to mix with 
and study alongside jews and Christians and philosophers and sufis in his quest to 
broaden his mind and extend the range of his studies.

When Amidi left Syria for Egypt we are not sure that he went by a direct route, but would 
suggest he followed the popular one for all students and the 'Ulama, by dropping off at 
the learned centres of Jerusalem and al-Khafil (Hebron) on the way.

Neither, so it appears, did Amidi travel to Egypt with merely a visit in mind but obtained 
a position of teacher at the Manazil al-'Izz (al-'Aziziyya). 1384 Next he obtained the post of 
assistant at the al-Nasafi school, located next to al-ShafiTs mausoleum, and then ob­ 
tained a professorship at the al-Zafin school mosque, 1385 teaching philosophy and logic

—
there. It is also maintained that Amidi taught at the Shafil school, and also at the

— — 1387Qirafa al-Sughra school.

In time Amidi created for himself a reputation for outstanding study, not fearing to ven-

1379 This school was located near the Ummayyad mosque in Damascus, built by Jarukh al-Turkoman!. See, al- 
Daris Fl al-Madaris, vl, pp225-232.
1380 Tarikh al-Hukama', al-Qiffi, pp240-241.
1381 Wafiyat al-A'yan, v3, p293.
1382 Abjad al-'Ulum, v3, pi 18.
1383 Ibid.
1384 Tarikh al-Hukama', al-Qiffi, pp240-241.
1385 Tabaqat al-Shafi'iyya, al-Asnawi, vl, pi38.
i3«6 Tabaqat al-Shafi'iyya. Ibn Qadi Shahbah, v2, p79.
1387 Wafiyat al-A'yan, v3, p293.
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ture in the fields of philosophy and logic as a means of extending his range of study, 
whereby his works became widely known, particularly in the subjects of philosophy and 
scholastic theology. 1388

Amidi's reputation, however, secured for him a number of enemies who envied his intel­ 
lectual prowess. These enemies accused him of following a rationalist line in debate, of 
lacking faith and they drew up a petition against him and presented it to a leading 'alim for 
endorsement. The latter came to the defense of Amidi with these lines:

"You envy the youth because of his positionAnd now the 
people are his enemies.Like the fellows of a beautiful woman 
Who criticize her beautiful face Because of envy and anger 
her face becomes censured. "

When Amidi realized the extent of the conspiracy against him he left Egypt under cover 
for Syria where he resided at Hamat1390 in 615AH / 1218AD at the age of 64 after having 
resided in Egypt for 23 years. There he took refuge with the ruler Mansur1391 who offered 
patronage to Amidi 1392 and his like. Shortly after, Amidi moved to Damascus at the 
invitation of the ruler al-Mu'azzam Isa1393 who appointed him for the position of teacher 
at the 'Aziziyya school. 1394

Amidi enjoyed his sojourn in Damascus under the rulership of Mu'azzam. When the latter 
died, however, in 624AH /1227AD he was succeeded by the conservative al-Ashraf, 1395

138K Tarikh al-Hukamd', al-Qifti, pp240-241.
i3«9 Wafiydt al-A'ydn, v3, pp293-294.
1390 A major city in Syria, located at the centre, between Aleppo and Hums. See, Guide to Syria, pp!69-181. See 
also, Al-Rawd al-Mi'tdr, p!99. Subh al-A'shd, v4, p!40. Also, Rihlat Ibn Jubayr, p257.
1391 Abu Ma'afi Muhammad Ibn 'Umar al-Muzzafar Ibn Shahhinshah Ayyubl, ruler of Hamat after his father, 
Muzzafar died. A leading scholar of his day in the Hadith, literature, history. Died, 617AH / 1221 AD. Pub works 
include, 'Madmdr al-Haqd'iq Wa Sirr al-Khald'iq'. See, Dhakhd'ir al-Turdth al-'Arabl al-Isldml, v22, p857. See 
also, Fawdt al-Wafiydt, v2, pp252-253. Also, Kashf al-Zunun, pi 102. Also, al-Wdfi Bil-Wafiydt, al-Sufadi, v4, 
pp259-260. Also, al-Biddyah Wa al-Nihayah, Ibn KatHir, v!3, p93. Also, Dhayl al-Rawdatayn, p!24. Also, al- 
Saluk, al-Maqrizl, vl, p205. Also, Tarikh Ibn al-Wardi, v2, p!39. Also, al-A'ldm, v6, p313. Also, Mu'jam al- 
Mu'allifin, v3, p561.
1392 Shifd' al-Qulub, p339.
1393 Al-Mu'azzam Sharif al-Din Isa Ibn al-'Adil Muhammad Ibn Najm al-Din Ayyub. Born, 576AH / 1180AD. A 
great Hanafite scholar in grammar, literature. Studied in Damascus and died there 624AH / 1227AD. His 
published works include,' al-Sahm al-Musib Fi al-Radd 'Aid al-Khafib al-Baghdddi.' See, Dhakhd'ir Turdth al- 
'Arabl, al-lsldml, v2, p858. See also, Al-Nujum al-Zdhira, v6, pp267-268. Also, al-Ddris Fi al-Maddris, vl, 
pp579-581. Also, Tajj al-Tardjim, p36. Also, al-Jawdhir al-Mudiyya, vl, pp402-403. Also, al-Fawd'id al- 
Bahiyya, al-Leknawl, ppl51-153. Also, Wafiydt al-A'ydn, vl, p396. Also, al-Kdmil Fi al-Tarikh, v!2, p!83. 
Also, Hadiyat al-'Arifin, vl, p808. Also, al-Saluk, al-Maqrlzl, vl, p224. Also, al-A'ldm, v5, p!08. Also, 
Mu'jam al-Mu'allifm, v2, p592.
1394 The most prominent school of the times. See, al-Ddris Fi al-Maddris, al-Nu'aymi, vl, pp382-389, 393.
1395 Muzzafar al-Din Abu al-Fath Musa Shah Arman Ibn al-'Adil. Born, 576AH / 1180AD. Hadith specialist and 
poet. Ruler of Jerusalem, then of Syria. Died, 635AH / 1237AD. See, Sir A'ldm al-Nuhald', v22, pp 122-127. 
Also, Mir'dt al-Zamdn, Sib.t Ibn al-Jawzl, v8, pp 711-717. Also, Wafiydt al-A'ydn, v5, pp330-336. Also, al- 
Nujum al-Zdhira, v6, pp300-301. Also, Shadharat al-Dhahab, v5, pp!75-177. Also, Dhayl al-Rawdatayn, p!65. 
Also, al-'lbar, al-Dhahabi, v5, p!46.
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who leaned towards the policies of the Muhadithun and the Hanbalis. It was during his 
reign that a religio-political division occurred between the Hanbalis and the Shafils. 1396 It 
was also under his rule that the policy, of isolating and banning scholars who studied 
philosophy and logic, prevailed. Under such conditions Amidi was accused of lack of

1397faith, and he retired to his house. He died shortly after in 631 AH / 1233AD and was
_ _ 1 "3QO

buried in Qasyun mountain, north of Damascus. Such was the life of Sayf al-Dln al- 
Amidi, forced to flee from one town to another, then living an enforced residence until his 
death.

We cannot enumerate all of Amidi's students but those we recall include al-Qadiyan Ibn 
Sanrii al-Dawlah Sadr al-Dln 1399 and Muhyl al-Dln Ibn al-Zala. 1400 Amidi was admired by 
both students and teachers alike. 'Izz al-Din Ibn 'Abd al-Salam 1401 said of him, 'I have 
never heard of anyone to match the standard of Amidi in giving lectures that sound like 
sermons. 1402 Al-Hassan Ibn Muhammad Ibn Sharf Shah al-'Alawl al-Istirabadhl 1403 too 
praised Amidi for similar qualities, as did al-Dakhwar, 1404 and Ibn ArJi Usaybi'ah 1405

1396 See, SlrA'lam al-Nubald', v22, p!26.
1397 Miian al-I'tiddl, al-Dhahatii, v2, p449.
1398 See, Tabaqat al-Shdfi'iyya, Ibn Qadi Shahbah, v2, p80.
1399 Shamis al-Dln Yahya Ibn Sanniyya al-Dawlah Hibbat Allah Ibn Yahya al-Dimashqi al-Shafil. Born, 552AH 
/ 1157AD. A faqih and muhadith, taught Hadith in Damascus and Mecca. Died, 635AH / 1237AD. See, SlrA'lam 
al-Nubald', v23, pp27-28. See also, Mir'dt al-Zamdn, Sibt Ibn al-Jawzi, v8, pp717-718. Also, Tabaqat al-
Shdfi'iyya, Ibn al-Subkl, v5, p!05. Also, Nujum al-Zdhira, v6, p301. Also, Shadharat al-Dhahab, v5, pp!77- 
178.
1400 Abu al-Ma'afi Muhyi al-Din Muhammad Ibn 'Afi Ibn Muhammad al-Qurashi al-'Uthmarii. He was a judge in 
Damascus, whilst excelling in literature, preaching and Fiqh. See, Wafiydt al-A'ydn v3, p364. See also, Sir 
A'ldm al-Nubald', v22, p366. Also, Tabaqat al-Shdfi'iyya, Ibn Qadi Shahbah, v2, p52, FN no 2.
1401 'Abd al-'Aziz Ibn al-Salam Ibn Abi al-Qasim al-Sulnii. Bom, 577AH / 1181 AD. Became mujtahid and sheikh
of the Shafi' Is. He was sheikh of Umayyad mosque where he also taught the Islamic sciences. Left Damascus for 
the more milder political climate of Egypt, where he taught. Died, 660AH / 1262AD. His published works 
include, 'al-Ishdrah lid al-ljdz Fi Bad Anwd' al-Majdz', 'Hal al-Ramiiz Wa Mafdilh al-Kaniiz', 'al-Fawd'id Fl 
Mushkil al-Qur'dn', ' Qawd'id al-Ahkdm Fi Isldh al-Andm', 'Masd'il al-Tanqah Fl 'Ilm al-Haqlqah' (See, Dhakhd'ir 
al-Turdth al-'Arabl al-Isldnii, vl, pp!72-173.), 'Biddyat al-Sul Fl Tafdll al-Rasul. See, al-A'ldm, v4, p21. See 
also, Mu'jam al-Mu'allifin, v2, p!62. Also, Fawdt al-Wafiydt, vl, pp287-288. Also, Kashf al-Zunun, passim. 
Also, Iddh al-Maknun, vl, p84, 167, 631. Also, Hadiyat al-'Arifin, vl, p580. Also, Tabaqat al-Shdfi'iyya, al- 
Subkl, v5, p!02, 103. Also, Husen al-Muhddarah, al-Sayuti, vl, p203. Also, Al-Nujum al-Zdhira, vl, p208. 
Also, Dhayl al-Rawdatayn, p216. Also, Mu'jam al-Matbu' at, Sirkls, p!64. Also, Shadharat al-Dhahab, v5, 
pp301-302. Also, Tabaqat al-Shdfi'iyya, Ibn Qadi Shahbah, v2, pp!09-lll. Also, Mir'dt al-Jindn, al-YafTl, v4, 
pi53. Also, Mu'jam al-Mu'allifin, v2, pi62.
1402 SlrA'lam al-Nubald', v22, p366.
1403 Miftah al-Sa'ddah, vl, p!71.
1404 'Abd al-Rahlm Ibn 'Afi Ibn Hamid, better known as al-Dakhwar. Born, 565AH / 1170AD. He was a renowned 
physician. A man of letters, and a calligraphist, worked on a 100 volumes. Astronomist. Taught by Amidi. 
Died, 628AH / 1230AD. See, Fawdt al-Wafiydt, Ibn Shakir, v2, pp315-318. See also, Tabaqat al-Utibd', Ibn Abi 
Usaybi'ah, v2, pp239-246. Also, Dhayl al-Rawdatayn, pi59. Also, al-Nujum al-Zdhirah, v6, p277. Also, al- 
Ddris Fl al-Maddris, v2, pp!27-128. Also, al-'Ibar, al-Dhahabl, v5, pill. Also, Mir'dt al-Jindn, v4, pp65-66. 
Also, Shadharat al-Dhahab, v5, pp!27-128. Also, Kashf al-Zunun, p!410. Also, al-A'ldm, v3, p347. Also, 
Mu'jam al-Mu'allifm, v2, pi33.
uos Ahmad Ibn al-Qasim Ibn Khafifa al-Khazraji. Born, 596AH / 1200AD. A physician and poet. Moved to 
Egypt to practice and teach his profession 634AH / 1236AD. Returned to Syria and died, 668AH / 1270AD. 
Published works include, "Uyun al-Anbd' Fi Tabaqat al-Utibd''. Published five times. See, Dhakhd'ir al-Turdth
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who recalled his meeting with Amidi while he was studying the work 'Rumuz al-
Kunuz' 1406 under the latter's tuition.

Amidi composed over 20 works, some of which have been published, some are still in 
manuscript form and some are lost. His published works include the list in Appendix no: 
IX.

Judging from his works we note that the majority of Amidi's writing deal with the sub­ 
jects of scholastic theology, logic, debate and disputation, with only a few works that 
deal with Usul al-Fiqh. We also note that Amidi always approached his subject from the 
perspective of the mutakallim rather than from that of the faqih.

Thus we can say that Amidi was first and foremost a philosopher 1407 and secondly a 
specialist on Usul al-Fiqh. It goes without saying that the reader of Amidi's works must 
himself have attained a level of education through a wide and diverse reading so as to 
understand his arguments; to be able to distinguish, that is, between the arguments put 
forward by the philosophers and those presented by the Fuqaha'.

II.3 Ibn al-Sa'afi

Ibn al-Sa'afi's full name is Ahmad Ibn 'AR Ibn Tughlib Ibn At5i al-Diya', but is better 
known as Ibn al-Sa'afi. He was born in Baghdad and claims a direct lineage to the 
Prophet 1409 through the Abbasid Hashirrii line 1410.

His laqab is Muzaffar al-Din, al-Mullah, sheikh al-Islam or shams al-Islam 1411 . His 
nicknames are Abu al-'Abbas and Ibn al-Sa'afi.

al-'Arabl al-Isldml, vl, p29. See, al-Ddris Fi al-Maddris, v2, pp!36-137. Also, al-Nujum al-Zdhirah, v7, p229.
Also, Kanuz al-Ajddd, Kurd 'Afi, pp332-337. Also, Kashf al-Zunun, p!096, 1185. Also, al-Biddyah Wa al-
Nihdyah, v!3, p257. Also, Shadharat al-Dhahab, v5, p327. Also, al-A'ldm, vl, p!97. Also, Mu'jam al-
Mu'allifin, vl, pp229-230.
1406 'Uyun al-Anbd' Fl Tabaqdt al-Ufibd', pub in Cairo, 1882-1884, v2, p!47. Pub in Beruit, 1965, pp650-651.
HO? Amidi was inclined to make mistakes thorought his works. These mistakes are raised by Ibn Taymiyya .
See, Minhdj al-Sunnah, See, in the latter, Fahris al-A'ldm, v9. and Dur' Ta'drud al-'Aql Wa al-Naql, especially
the latter. See, in the latter, Fahris al-A'ldm, vll.
MO* Talkhls Majma' al-Addb, Ibn al-Futi, v5, p!61. Biographical no 1175. See also, Tarikh 'Ulamd' al-
Mustansiriyya, vl, p91. Also, Al-Manhal al-Sdfi, Ibn Tughfi Baradi, vl, p400.
1409 Namely, the Quraysh.
1410 A'ldm al-Akhydr, al-Kafaw"i, Fol: 344a. See also, Talkhls Majma' al-Addb, v5, pp422-423. Also, Tarikh 
Vlamd' al-Mustansariyya, vl, p93; v2, pp314-315.
1411 A'ldm al-Akhydr, al-Kafawl, fol: 344a. See also, Al-Manhal al-Sdfi, vl, p400. Also, Tajj al-Tardjim, p6. 
Also, Al-Jawdhir al-Mudiyya, vl, p208. Also, Mir'dt al-Jindn, al-YafiH, v4, p227. Also, Kashf al-Zunun, p!93. 
Also, Hiddyat al-'Arifm, vl, pplOO-101. Also, Miftah al-Sa'dda, v 2, p!67. Also, al-Fath al-Mubln, al- 
Maraghi, vl, p540. Also, al-Fawd'id al-Bahiyya, pp325-328. Also, Tarikh 'Ulamd' al-Mustansiriy\a, vl, pp91-
93. 
1412 Ibid.
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He was born in Baghdad 1413 , 651 AH /1254AD by virtue of his father's migration there 
from Baalbeck1414 many years before. He died 694AH/1295AD, 1415 at the age of 52, and 
was buried in Baghdad.

The al-Sa'afi family are related to the 'Abbasids, in particular to the 'Abbasid caliph al- 
Mustansir Billah who requisitioned the building of the famous school library, in 
Baghdad, in 631 AH / 1233AD. It was al-Mustansir Billah who called for the help of his 
relation, Nur al-Din 'Ali Ibn Taghlib al-Sa'ati, the father of Ibn al-Sa'afi to make the 
renowned clocks that hang above the door of the Mustansiriyya school door. 1417Nur al- 
Din ' An" remained in Baghdad until his death in 683AH / 1284AD.

Nur al-Din ' Ali's daughter, Amat al-'Aziz, sister of Ahmad Ibn al-Sa'atf, was a famous 
calligraphist of her age. We dont know the date of her death but she certainly lived until 
711 AH / 1311 AD because she was known to have copied her brother's manuscript 'Badi' 
al-Niidrri at that time, the known date of the copy. 1418

Ibn al-Sa'afi's own daughter Fatima was herself steeped in the study of Islamic sciences
and calligraphy and was known to have written a commentary on her father's book, 
'Majma' al-Bahrayn'.
Ibn al-Sa'afi's son, Muhammad Ibn Ahmad, was an assistant at al-Mustansiriyya school; 
later he took up the position of teacher at the al-Mughlthiyya school in Baghdad. He also 
worked in the Mustansiriyya school library. 1420

The nephew of Ibn al-Sa'afi was a certain ' AFi Ibn Anjab, better known as Ibn al-Sa'i. He

Talkhls Majma' al-Addb, v5, p!61, no 1175. 
ui4 Baalbeck is one of the oldest sites in Lebanon with architectural remains, the Heliopolis of Roman times, 
the city of the sun. Contains temple ruins to Bacchus and Jupiter. The Muslim army conquered Baalbeck during 
the era of'Umar, 14AH / 635AD. See, Al-Rawd al-Mi'tdr, p!09. See also, Nuzhat al-Mushtdq, Al-Idrlsl, pi 16. 
Also, Subh al-A'sha, v4, pi09.
ui5 Mir'dt al-Jinan, al-Yafil, v4, p227. See also, Al-Manhal al-Sdfi, vl, p4oo. Also, Tajj al-Tardjim, p6. Also, 
Hiddyat al-'Arifm, vl, pplOO-101.
ui6 Mansur Ibn Muhammad Ibn al-Nasir, Born 588AH / 1192AD. Died 640AH / 1242AD. See, Al-Asjad al- 
Masbuk, al-Ashraf al-Ghassarii, pp420-506. See also, Mir'dt al-Zamdn, Sibt Ibn al-Jawzi, v8, section 2, p739. 
Also, Al-Hawddith al-Jdmi'ah, p!55. Also, Al-Nujum al-Zdhira, v6, p345. Also, al-Fakhri, Ibn al-Taqtaql, 
pp266-267. Also, Tarikh Mukhtasar al-Duwal, Ibn al-'Ibfi, p253. Also, al-A'ldm, vl, p304. Also, al-Kdmil, Ibn 
al-Athir, v!2, pi77. Also, Tarikh al-Khamls, v2, p370.
ui7 Al-Hawddith al-Jdmia', pp83-84. See also, Athdr al-Bildd, al-Quzwirii, pp316-317. Also, Tarikh 'Ulamd' al- 
Mustansiriyya, v2, pp324-325. Also, Al-Jawdhir al-Mudiyya, vl, p80, no 148. Also, Tarikh 'Ulamd' Baghdad, 
Al-Musamma Muntakhab al-Mukhtar, al-Taql al-Fasl, p36.
MIX Amat al-' Azlz. The original copy is in Sulaymaniyya library, Instanbul, under the collection of Dam ad 
Ibrahlm Pasha", ref no 435. Composed folio , p229b, from Ibn al-Sa'afi's manuscript, 711AH. I have the photo­ 
copy of the original.
uiy See, A 'Idm al-Akhydr, Al-Kafawl, fol: 344b. See also, A'ldm al-Nisd' , v4, p27. Also, Al-Jawdhir al- 
Mudiyya, v2, pp277-278.
i42o Muhammad Ibn Ahmad. See, Majma' al-Addb, Ibn al-Futi, v5, pp219-220. See also, Tarikh 'Ulamd' al- 
Mustansiriyya, vl, pp!61-162.
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was the head librarian for the Mustansiriyya school. He was reputed to have been born 
593AH / 1197AD. But this cannot be the case since it is known that his grandfather, 'Ali 
Ibn Taghlib al-Sa'ati, was born 601 AH / 1204AD, and died 674AH / 1275AD. We must 
take into consideration also the fact that he composed numerous works which wouldnt 
have been possible in the short life he reputedly led. 1421

Ibn al-Sa'afi was raised in Baghdad, where he learnt the Islamic sciences. Later he entered 
the Mustansiriyya school, the conditions of entry being that he must have mastered the 
Islamic sciences and composed several books on the subject. After he completed his 
studies he became an assistant there, then was promoted to the position of teacher.

Ibn al-Sa'afi was a student of some of the most prominent 'Ulama' of his time. Amongst 
these we must include Al-Shaykh Zariir al-Din Muhammad Ibn 'Umr al-Bukhafi al- 
Nawjabadhl, teacher at the Mustansiriyya school. Later Ibn al-Sa'ati was to become his 
assistant in teaching, and when al-Shaykh Zatiir al-Din al-Bukharf 1422 left Baghdad 
683AH / 1284AD his Hanafite chair was taken over by his prize student. 1423 Among the 
writer's teachers we must also include Abu al-Barakat 'Abd Allah Ibn Ahmad al-Nasafi 
al-Hanafi. 1424

Ibn al-Sa'afi once sat at the feet of Ibn al-Sayqal al-Jazn 1425 , the head teacher for Arabic

1421 Jawdhir al-Mudiyya, vl, p354. See also, Tarikh 'Ulama' Baghdad, Ibn Rafi' al-Silaml, pp!37-139. Also, 
Shadharat al-Dhahab, v5, pp343-344. Also, Al-Hawddith al-Jdmia' , p386. Also, Idah al-Maknun, vl, p42. 
Also, Hadiyat al-' Arifin, vl, pp712-713. Also, Kashf al-Zunun, passim Also, al-Ta'rlf bil-Mu'arrikhkhln, al- 
'Azawl, vl, pp92-95. Also, Mu'jam al-Mu'allifm, v2, pp408-409.
U22 Muhammad Ibn 'Umr al-Nawjabadhl al-Bukhari, born in Nawjabadh, a village near Bukhara, 616AH / 
1219AD. Moved to Damascus, and then onto Baghdad. Became a Hanafite teacher in Mustansiriyya, 668AH / 
1269AD. until 683AH / 1284AD. Among his most renowned compositions we must include, 'Kashf al-Asrdr', 
'Kashf al-Ibhdm and 'Talkhls al-QudurT. See, Al-Hawddith al-Jdmi'a, p443. See also, Fawdt al-Wafiydt, v21, 
pi 13. Also, Talkhls Majma' al-Addb, v5, p561. Also, Al-Jawdhir al-Mudiyya, v2, p!04. Also, Al-Fawd'id al- 
Bahiyya, pi83. Also, Hadiyat al-'Arifin, v2, pi29. Also, Tarikh 'Ulama' al-Mustansiriyya, vl, pp90-91. Also, 
al-A' lam, v6, pp313-314. Also, Mu' jam al-Mu' allifin, v3, p565. Also, Kashf al-Zunun, p!484, 1485, 1634. 
Also, Idah al-Maknun, v2, p355.
1423 Talkhls Majma' al-Addb, v5, p561.
1424 A leading Hanafite faqih. Died 710AH / 1310AD. His published works include, 'Maddrak al-Tanzil Fi Tafslr 
al-Qur' an', 'Kanaz al-Daqd'iq' on Fiqh, 'al-Mandr' on Usul al-Fiqh. 'Kashf al-Asrdr Sharh al-Mandr' See, A 'Idm 
al-Akhydr, al-Kafawl, fol: 344a. See also, Al-Fawd'id al-Bahiyya, pplOl-102.Also, Al-Fath al-Mubln, al- 
Maraghl, v2, pi 12. Also, Al-Jawdhir al-Mudiyya, vl, p270. Also, Al-Durar al-Kdmina, Ibn Hajar, v2, p247. 
Also, Tarikh 'Ulama' Baghdad, Ibn Rafi' , p65. Also, Tajj al-Tardjim, p22. Also, Kashf Al-Zunun, passim. 
Also, Hadiyat al-'Arifln, vl, p464. Also, Idah al-Maknun, vl, p98. Also, Miftah al-Sa'dda, passim. Also, 
Mu'jam al-Mu allifin, v2, p228. Also, Al-A'Idm, v4, pp67-68.
1425 Ma'idd Ibn Nasr Allah Ibn Rajab, nicknamed Shams al-Din, but best known as Ibn al-Sayqal al-Jazn. A man 
of letters. Moved to Baghdad from Musil, became teacher of literature at Mustansiriyya. His published works 
include, 'Maqdmdt al-Zaynabiyya', completed in 672AH / 1273AD. Taught his work 676AH / 1277AD when Ibn 
al-Sa'ati would have been in attendance. He died 701AH / 1301AD. See, Al-Maqdmdi al-Zaynabiyya, pp37-68. 
See also, Tarikh 'Ulama' Baghdad (Muntakhab al-Mukhtdr), p228. Also, Al-Bulgha, al-Fayruz Abadl, p260. 
Also, al-Durar al-Kdmina, Ibn Hajar, v2, p376. Also, Tarikh al-Adab al-'Arabl Fl al-'lrdq, al-'Azawi, vl, p290. 
Also, Hadiyat al-'Arifin, v2, p465. Also, Kashf al-Zunun, pi 785. Also, Mu'jam al-Mu'allifin, v3, p897. Also,
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literature at Mustansiriyya school, and listened, along with a hundred and sixty 
'Ulama' , over a period of ten sittings, to a recitation of the shaykh's work entitled 'Al- 
Maqdmdt al-Zaynabiyya'. 1427

At the end of the readings of this masterful work (676AH / 1277AD) each 'alim, includ­ 
ing Ibn al-Sa'afi, received a diploma stating that the 'alim had listened and had thoroughly 
understood the contents of the Muqdmdt. One of Ibn al-Sa'afi's revered teachers was 
Jamal al-Din Ibn al-c Aqufi, a Shafi'ite shaykh who taught at the Mustansiriyya school. 1428

Ibn al-Sa'afi's pupils were numerous. Amongst these we must include 'Afi Ibn Sangar, 
better known as Ibn al-Sabbak 1429 who later was to become the leader of the Hanafiyya 
school in Iraq and a teacher at the Mustansiriyya school. As a student his reading list 
would have included Ibn al-Sa'ati's 'Majma'al-Bahrayn ', and 'Hiddyah' 1430'.

Another student was his nephew, Ibn al-Sa"! 1431 . We also include his own daughter, 
Fatimah 1432 , and his sister Ammat al-'Aziz. 1433 Not to mention Ibn al-Sa'afi's brother, 
Nasir al-Din Muhammad. 1434 We also mention his son, Majd al-Din Muhammad who 
learnt the Islamic sciences from his father, later became an assistant at the Mustansiriyya

1 A *2C

school and then was promoted to the position of teacher at the Mughlthiyya school.

One of his more famous students was Shaykh Rukn al-Din al-Samarkandi, who was 
granted a diploma in 690AH / 1291AD to teach all the works of Ibn al-Sa'afi. 1436 The 
latter also conferred a diploma on Abu Hayan al-Nahwl al-Andalusl whilst travelling 
through Egypt. 1437

A I-A 'lam, v7, p266.
1426 Al-Maqdmdt al-Zaynabiyya, p49
1427 Ibid, p54.
i42x Head of the Shafi'iyya school of law. Taught at the Shafi'iyya school, 674AH / 1275AD. Reached position 
of deputy chief judge, 683 AH. / 1284AD. See, al-Durar al-Kamina, Ibn Hajar, v2, p299. See also, Muntakhab al- 
Mukhtdr, p47. Also, Tarikh'Ulamd' al-Mustansiriyya, vl, pp!39-141.
U29 'Afi Ibn Sanjar Ibn 'Abd Allah al-Baghdadi. Born 661AH / 1263AD, Died 750AH / 1349AD or 755AH / 
1354AH. A Hanafite and a teacher at the Mustansiriyya school. See, Al-Durar al-Kamina, Ibn Hajar, v3, pp54- 
55. See also, al-Wdfi bil-Wafiydt, v2, pi62. Also, Al-Fawd'id al-Bahiyya, pi21. Also, Muntakhab al-Mukhtdr, 
Ibn Rafi' , pp!41-144. Also, Kashf al-Zunun, p569, 570. Also, Tarikh 'Ulama' al-Mustansiriyya, vl, pp93-99. 
Also, Al-A'ldm, v 4, p292. Also, Mu'jam al-Mu'allifln, v2, p448.
1430 Muntakhab al-Mukhtdr, pi95.
1431 See 1421, above.
1432 See 1419, above.
1433 See 1418, above.
1434 Nasir al-Din Muhammad Ibn 'All. Was present with his brother at the reading of the Muqamat al- 
Zaynabiyya. See, al-Magdmdt al-Jazriyya. p54.
1435 Talkhls Majma' al-Adab, Ibn al-Futi, v5, pp219-220. See also, Tarikh 'Ulama' al-Mustansiriyya, vl, 
pp!61-162.
1436 'Abd Allah Ibn Muhammad al-Samarkandi al-Hanafi. A leading faqih of his day. Died 701 AH / 1302AD. See, 
Hadiyat al-'Arifin, vl, p463. See also, Mu'jam al-Mu'allifm, v2, p281. Also, Al-Jawdhir al-Mudiyya, vl, p81. 
Also, Tarikh 'Ulama' al-Mustansiriyya, vl, pp330-331.
1437 Muhammad Ibn Yusef Ibn 'Afi al-Andalusl. Born 654AH, travelled to Cairo where he met Ibn al-Sa'atl. Of his
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We cannot guage the number of students that were attached to Ibn al-Sa'ati because they 
were too numerous, but we do know there were numerous from the number of 
manuscripts copied by students relating to his work.

Ibn al-Sa'afi was one of the leading Hanafite scholars of his era. he was a prolific writer 
on the subject of Fiqh and Usul al-Fiqh and literature, 1438 in which fields he was con­ 
sidered to be supreme. 1439 He had many, fine compositions to his name. 1440

His most prolific work is 'Majma' al-Bahrayn Wa Multaqa al-Nayrayri In this work on 
Fiqh Ibn al-Sa'afi brought together the Mukhtasar of Ahmad Ibn Muhammad al- 
Qudufi 1441 and the Maniiima of 'Amr Ibn Muhammad al-Nasafi. 1442 The Mukhtasar 
itself deals solely with Hanafite fiqh whilst the Maniiima deals with the theological and 
philosophical differences between the four schools of law.

Ibn al-Sa'ati arranged his work on the lines of the Fiqh argument, beginning with an in­ 
troduction 1443 , then moving onto the book of Tahara, (purity) followed by Salat, (prayer) 
then by Zakat, (tax) Sawm, (fasting) Hajj (pilgrimage) and so on until Wisdya (will) and 
Fara'id .

The 'Ulama' made numerous copies of 'Majma'al-Bahrayn' which are to be found scat­ 
tered throughout the ancient libraries located in the great cities and towns of Islam.

published works 'Al-Bahr al-Muhlt' and 'Tafsir al-Nahr' and 'Tuhfat al-Arib' Died, Cairo, 745AH / 1344AD. See, 
Muntakhab al-Mukhtdr, al-Fasi, p36. See also, Al-Durar al-Kdmina, v4, pp302-310. Tabaqdt al-Shdfi'iyya, Al- 
Subkl, v6, pp31-44. Also, Fawdt al-Wafiydt, al-Kuttubl, v2, pp282-285. Also, Al-Nujum al-Zdhira, vlO, 
pplll-115. Also, Al-Badr al-Tdli', v2, pp288-291. Also, Kashf al-Zunun, passim. Also, Iddh al-Maknun, vl, 
and v2, passim. Also, Hadiyat al-'Arifin, v2, pp!52-153. Also, Mu'jam al-Mu'allifin, v3, pp784-785.
1438 Mir'dt al-Jindn, al-YafH, v4, p227.
1439 A 'Idm al-Akhydr, al-Kafawi, fol: 344ab, 345A. 
\4wAl-Manhal al-Sdfi, vl, pp400-401.
1441 Ahmad Ibn Muhammad al-Baghdadi, known as Al-Quduri al-Hanafi. Head of the Hanafite school. Born 
362AH / 973AD. Died, 428AH / 1037AD. His published works include, 'Mukhtasar al-QudurT and Kitdb al-Nikdh' 
and 'Kitdb al-Jihdd'. See, Tarikh Baghdad, v4, p377. Kashf al-Zunun, passim. Also, Wafiyat al-A'yan, vl, p26. 
Also, Al-Jawdhir al-Mudiyya, al-Qurashl, vl, pp93-94; v2, pp336-337. Also, Miftah al-Sa'dda, v2,passim. 
Also, Mu'jam al-Mu'allifm, vl, p242. Also, Al-A'lam, vl, p212.
1442 Al-Samarkandi. Born in Nasaf, near Samarkand, 461AH / 1069AD. Specialist in Fiqh, Hadith, Linguistics, 
Interpretation of the Qur'an and literature. In Baghdad became a Hanafite muffi. Published books include, Tilbat 
al-Talaba' and 'Kitdb al-'Aqd'id' al-Nasafiyya' and 'Mukhtasar Sharh al-'Aqd'id'. See, Dhakhd'ir al-Turdth al-'Arabl 
al-lsldml, v2, p879. See also, Mu'jam al-Udabd' ,Ydqut, v!6, pp70-71. Also, al-Fawd' id al-Bahiyya, pp!49- 
150. Also, Al-Jawdhir al-Mudiyya, al-Qurashl, vl, pp394-395. Also, Kashf al-Zunun, passim. Also, Hadiyat al- 
'Arifin, vl, p783. Also, Iddh al-Maknun, vl, p25, 117. Also, Mu' jam al-Mu'allifin, v2, p571. Also, Al-A'ldm, 
v6, p60.
1443 Introduction to Majma' al-Bahrayn (my manuscript) fol: 2b -4a
1444 Manuscripts in Turkish Libraries. Ahmad III library. (Topkapi) Manuscript no 3878, dated 748AH / 
1347AD. Manuscript no 3879. Manuscript no 3880, copied in Alleppo, 828AH / 1425AD. Manuscript no 
3881, copied in 837AH / 1433AD. Manuscript no 3882, copied in 865AH / 1460AD. Manuscript no 3883, 
copied 10th century / 16th centuryAD. Manuscript no 3884, copied 813AH / 1410AD. Man no 3885, Man 
3886, copied in 843AH / 1439. Man no 3887. Man 3888, copied in 830AH / 1426 AD. Man no 3889. Man no
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The Hanafites ascribed four great books for teaching law, one of which was 'Majma' al- 
Bahrayn'. However, in spite of its importance 'Majma ( al-Bahrayn' has yet to be fully 
published.

There were numerous commentaries and notes made on 'Majma' al-Bahrayn\ of which 
an important commentary was made by Ibn al-Sa'afi himself, in two volumes, at the re­ 
quest of 'Abd Allah Ibn Yusef Ibn 'Abd al-'Azlz Ibn Al-Khafifa al-Mustansir al- 
Abbasl. 1445 The commentary was completed in 690AH / 1291AD 1446 . Copies of this 
commentary are to be found in several ancient libraries 1447 .

The notes on 'Majma' al-Bahrayn' made by the author's daughter, Fatima, 1448 was an­ 
other of the well known commentaries as was a commentary under the title of 'al-Manba' 
Fi Shark al-Majma* or 'al-Murtaqa Fi Sharh al-Multaqa' 1449 which was made by Ahmad 
Ibn Ibrahlm al-'Ayntabl. 1450

Undoubtedly there exist other notes and commentaries on 'Majma' al-Bahrayn 1 , but due 
incompletion of catalogues we are unable to locate them. However, all other known 
commentaries are to be found in the Bibliography no: X.

Another major work of Ibn al-Sa'afi was entitled 'Al-Durr al-Mandud , 1451 This work in 
effect was a riposte to Ibn Kamuna's The Enquiries into Three Faiths'. 1452 The latter, 
under the patronage of the Buddhists Mongol kings who removed the Abbasid caliphs 
from power in 656AH /1258AD weakening Islamic rule, severely criticised Islam.

3890, copied 879AH / 1474AD. There are many more manuscripts of Majma' al-Bahrayn, according to the 
Union Catalogue of Manuscripts in Sulaymaniyya library, Instanbul, namely 31 manuscripts. Other 
manuscripts are to be found scattered thorough! the world. See, Brockelman, Tarikh Adab al-'Arabi, v6, p358.
1445 See, introduction to Sharh al-Bahr al-Muhlt, Ibn al-Sa'afi. Man no 3893 in Topkapi library, Instanbul. 
Copied 830AH / 1427AD.
1446 See, Kashf al-Zanun, v2, p383.
1447 Topkapi library, Manuscript no 3893, and manuscript no 3894 copied 1006 / 1597AD. Murad Mullah
library, Instanbul, no297.4. Hajji Salim Aga library no 297.5. In the Sulaymaniyya Union catalogue there can
be found 10 other manuscripts. See, Brockelman, Tarikh Adab al-'Arabl, p358.
i44x See 13, above.
1449 The manuscript of this book is in Dar al-Kutub al-Misriyya, no 472473.
USD Born, 705AH / 1305AD. Studied in Aleppo. Muffi and Qadi in Damascus. Died 767AH / 1366AD. See, Al-
Durar al-Kdmina, Ibn Hajar, vl, p82. Also, Al-Manhal al-Sdfi, vl, p!97. Also, Kashf al-Zuniin, 1601, 1749,
1816. Also,Mu'jam al-Mu'allifm, vl, p87. Also, Al-A'ldm, vl, p87.
MSI See, Kashf al-Zunun, p480.
1452 Edited by Moshe Perlmann, University of California Press, Berkley and Los Angeles, 1967. Published in 
Arabic. Translated from the Arabic to English by Moshe Perlmann, University of California Press, Berkley, Los 
Angeles, London, 1971.
1453 See, Al-Kdmil FI al-Tarikh, Ibn al-Athlr, v9, p330. See also, al-Asjad al-Masbuk, p640. Also, al-Biddyah 
Wa al-Nihdyah, v!3, pp301-312. Also, al-Hawddith al-Jdmia', pp325-334. Also, al-Tarikh al-Kablr, Ibn Qadi 
Shahbah, fol: 125B-128B. Also, Nihdyat al-'Arab, fol: 63B. Also, Tarikh al-Isldm. al-Dhahabi, v34, fol: 183b- 
200A. Also, al-Saluk Li-Ma'rifat Duwal al-Muluk, vl, section 2, p412. Also, Introduction to Kitdb al-lddh Li 
Quwdnayn al-lstildh, pi7.
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Ibn Kamuna was a prolific writer, 1454 but none of his works was so polemical as the 
'Enquiries into the Three Faiths'. The book so incensed the Muslim people, whose reli­ 
gion was but tolerated under the Mongols, that they rioted against the author who, as a 
consequence, fled to Hilla, south of Iraq. Some days later he died, 1455 whether from 
fright or natural causes was never confirmed.

Unfortunately most of Ibn al-Sa'afi's work has not survived to come down to us. One 
work of his which has survived and is central to our thesis is 'Badi' al-Niiam'. This 
work combines the approaches (in Usul al-Fiqh) of al-Bazdawi's 'Usul' and Amidi's 
'Ihkdm.

Ibn al-Sa'afi's vocations included that of preacher, particularly in the mosque of 
Mustansiriyya school, and often, as deputy, on behalf of the ' Abbasid preacher Muhyi al- 
ETm Ibn al-Muhayya, 1456 wherein he preached with intelligence and clarity. He was also 
an outstanding copyist 1457 and a skilled calligraphist and writer. 1458 He taught 1459 
principally at the Mustansiriyya school on the subjects of Fiqh and Usul al-Fiqh, ac­ 
cording to Hanafite law. In addition he served as a mufti and assistant to the chief 
judge, 1460 the latter at around 684AH / 1285AD.

We know very little about Ibn al-Sa'afi's private life but we do know that, out of poverty, 
he made a trip to Egypt in 690AH / 1291 AD 1461 but met with little sucess with regard to 
making any money there. Indeed he penned this verse below whilst on the edge of 
penury:

"People of Egypt I find your hands closed tight against me. 
And failing to find you generous I find myself eating my 
books as though I was a woodworm".

Whilst in Egypt Ibn al-Sa'afi granted Abu Hayyan al-Nahwi 1 2 a diploma which allowed
the latter to cite the work of the former.
It is thought that Ibn al-Sa'afi journeyed to Samarkand for he was reputed to have granted
a diploma to a fellow named Samarkandi 1463 whilst outside the borders of Islam 1464 .

1454 See, Mu'jam al-Mu'allifin, vl, p758. See also, introduction to 'Enquiries into the three Faiths', ed by Moshe 
Perlmann.
1455 al-Hawadith al-Jdmia'. pp441-442.
1456 al-Manhal al-Sdfi, vl, p423.
1457 see 1418, 1419, above.
1458 al-Muntakhab al-Mukhtdr, p35.
1459 al-Manhal al-Sdfi, vl, p420.
1460 Tarikh Vlamd' al-Mustansariyya, vl,p91.
1461 Ibid, vl, p92.
1462 See 1437, above.
1463 See 1436, above.
1464 al-Jawdhir al-Mudiyya, vl, p81.
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Chapter III

The Manuscript

III.l Authorship and Titles

There is a difference of opinion amongst the ancient Fuqaha' and historians as to how 
'Badi' al-Nizam al-Jami' Bayna Kitabay al-Bazdawi wal-Ihkam,' 1465 composed in 
694AH / 1296AD by Ibn al-Sa'afi, arrived at its true title.

Writers tended to either change the title or abbreviate it. For example Ibn Khaldun, 1466 
whilst acknowledging that Ibn al-Sac afi combined in his work BazdawTs 'Usul 1 ' 1467 and 
Amidi's 'Ihkam' 1 , 1468 i.e., that he combined the two approaches of Fiqh, 1469 he called it 
'Al-BadaY 1470 .

Tash Kuban Zada 1471 afforded Ibn Sa'ati's work two titles, "Al-Badayi" 1472 and 
'Bada'i" 1473 , whereas Al-Khuwansafi 1474 called it' Kitab al-Badi' fi al-Usul,' 1475 as did 
'Abd al-Qadir al-Qurashl, 1476 acknowledging at the same time that it was a combination of

U65 See, Appendix XI below.
1466 'Abd al-Rahman Ibn Khaldun, Born, 732AH / 1332AD. Held position of Malikite judge. Died in Cairo, 
808AH / 1406AD. Composer of many works, including, Tarikh Ibn Khaldun, the first volume being the famous 
Muqaddimah. 'Rihlat Ibn Khaldun', 'Shifd al-Sd' il Li-TahdKib al-Masd' il'. See, Al-Daw' al-Lami', al-Sakhawl, 
v4, p!45. See also, Nafah al-Tib, v4, pp6-17. Also, Shadharat al-Dhahab, v7, pp76-77. Also, Al-Badr al-Tdli', 
al-Shawkanl, vl, pp337-339. Also, Kashf al-Zunun, passim, Also, Idah al-Maknun, v2, p228. Hiddyat al- 
'Arifin, vl, p259. Also, Zuhr al-Isldm, v3, pp225-228. Also, Falasifat al-Isldm, Muhammad Lutfi Juma' , 
pp225-252. Also, Hussen al-Muhddarah, al-Sayuti, vl, p263. Also, Mu'jam al-Mu'allifin, v2, ppl!9-120.
Also, al-A' Idm, v3, p330.
1467 See Part one. V.2.iv, above.
1468 See Appendix, XI. 1, below.
1469 The method adopted by the Hanafis, called Tariqa al-Fuqaha' See Part one .V.2.iii, And the method adopted 
by the Mutakallimun and the Shafi' lyya. See Part one.V.S.iii.
1470 Muqaddimah Ibn Khaldun, pp 456-457.
1471 Ahmad Ibn Mustafa, Born in Bursa, Turkey, 901AH / 1495AD. Received his education in Ankara, became 
judge in Instanbul 958AH. Became blind 961AH. Composed his major work then , 'Al-Shaqd'iq al-Nu'mdniyya fi 
Vlamd' al-Dawla'Uthmdniyya' in 965AH.Died 968AH / 1561AD. Published works include, 'Al-Shaqd' iq', 
'Miftdh ^al-Sa'dda wa Misbdh al-Siydda, fi Mawdu'dt al-'Ulum' 'Addb al-Bahath wa al-Mundiarah' 'Risaldt al- 
Shifd' Li-Adwd'al-Wabd' 'Sharh al-Fawd'id al-Diyyd'iyya', 'Sharh al-Muqaddimah al-Jazriyya', "Tabaqdt al- 
Fuqahd'. See, Kashf al-Zunun, passim. See also, Idah al-Maknun, Al-Baghdadl, vl, p!34, 309; v2, p!26. Also, 
Al-Badr al-Tdli' , al-Shawkanl, vl, p!21. Also, Shadharat al-Dhahab, v8, pp 352- 353. Also, Mu'jam al- 
Mu'allifm, vl, p308. Also, Al-A 'Idm, vl, p257. Also, Iktifd' al-Qanu', Cornelius Van Dyke, p384.
1472 Miftah al-Sa'ada, v2, pi67.
1473 Ibid.
1474 Muhammad Baqr Ibn Zayn al-'Abidin Ibn Ja'far al-Musawl, born,1226AH / 1811 AD. Shi'ite, historian. 
Died,1313AH / 1895AD. See, al-A'Idm, v6, p49. See also, Mu'jam al-Mu'allifin, v3, pi52.
1475 Rawddt al-Jinan, p89.
1476 'Abd al-Qadr Ibn Muhammad al-Qurashl. Born, 696AH / 1297AD. Died there, 775AH / 1373AD. Published 
works include, 'Al-Jawdhir al-Mudiiyyafi Tabaqdt al-Hanafiyya', See, al-Fawd' id al-Bahiyya, p99. See also, Al- 
Durar al-Kdmina, Ibn Hajar, v2, p392. Also, al-A'ldm, al-Zirikfi, v4, p42.
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the two works, the 'Usul' of Fakhr al-Islam al-Bazdawl and the 'Ihkam' of Amidi. 1477 
Yet, in the same breath, Qurashl used another title, ' al-Bada'i' fi Usul al-Fiqh 1 . 1478 It 
was also noted that Taqiyy al-Din Ibn 'Abd al-Qadir al-Tamlml 1479 referred to the title as 
'Al-Badi' Fi Usul al-Fiqh,' 1480 as did Ibn Tughfi Baradf, 1481 which he, incidentally, 
referred to as an incomparable work. 1482 He was echoed in his choice 1483 of title by both 
Muhammad Ibn Rafi' al-Sallaml 1484 and 'Umar Rida Kahalla. 1485

As for Ibn al-Futi 1486 he preferred the title 'Kitab Bada'i' al-Nizam fi Jawami' al- 
Ahkam', 1487 whilst Brockelman used the title,' Kitab Bad!' al-Nizam fi Usul al-Fiqh, 
whereby the two approaches of 'UsuT of Bazdawl and the 'Ihkam' of Amidi are real­ 
ized. 1488

1477 Fawd' id al-Bahiyya, pp26-27.
1478 Ibid,
1479 Taqiyy al-Din Ibn 'Abd al-Qadr al-Tamlml al-Ghazzl al-Misfi, born, 950AH / 1543AD. Historian, a man of 
letters, poet, a Hanafite faqlh, died in Cairo, 1010AHAH / 1601AD. See, Khuldsat al-Athar, al-Muhibbl, vl, 
p479. See also, Rayhdnat al-Alibbd', pp233-235. Also, Kashf al-Zunun, passim. Also, Hadiyat al-'Arifin, vl, 
p245. Also, Mu'jam al-Mu'allifin, vl, pp457-458.
1480 See, al-Tabaqdt al-Sanniyya Pi Tardjim al-Hanafiyya., vl, pp462-464.
1481 Yusef Ibn Taghfi Baradi, Born 813AH / 141oAD. Died 874AH /11470AD. Historian, and a leading faqlh and 
muhadith of his day. published works include, 'Al-Nujum al-Zdhirafi Muluk Masr wa Qdhira', 'Mawrid al-Latdfafi 
man Wuliyya al-Saltana wa al-Khildfa', 'al-Manhal al-Sdfi wa Al-Mustawfd Ba'da al-Wdfi', 'Hawadith al-Dahurfi 
Mad al-Ayydm wa al-Shuhur'. See, Nujum al-Zdhira, vl, pp9-28. See also, Al-Daw' al-Ldmi', vlO, pp305-308. 
Also, Shadharat al-Dhahab, v7, pp317-318. Also, al-A'ldm, v8, pp222-223. Also, Dhakhd'ir al-Turdth al-'Arabl 
al-lsldmi, vl, p60. Also, Al-Badr al-Tdli' al-Shawkarii, v2, pp351-352. Also, Kashf al-Zunun, passim. Also, 
Iddh al-Maknun, v2, pi9. Also, Hiddyat al-'Arifin, v2, p560. Also, Mu'jam al-Mu'allifin, v4, pi49.
1482 Al-Manhal al-Sdfi, vl, pp400-401.
1483 Mu'jam al-Mu'allifin, vl, pp!99-200.
i4H4 Born, 704AH / 1305AD. Became a leading Hadlth, Fiqh and History specialist. Received learning from 
numerous shaykhs, referred to in his celebrated work, 'Mu'jam'. Died, 774AH / 1372AD. His other published 
works include, 'Tarikh Ulamd' Baghdad' (Muntakhab al-Mukhtdr). ' Dhayl Muntakhab al-Nisba (al-Dhahabl)', 
'Al-Wafiyyat'. See,Al-Durar al-Kdmina, Ibn Hajar, v3, pp439-440. See also, Shadharat al-Dhahab, v6, pp234- 
235. Also, Tabaqat al-Qurrd', Ibn al-Jazrl, v2, pp!39-140. Also, Al-Ddris Fi al-Maddris, vl, pp94-95. Also, 
Kashf al-Zunun, p288, 1696, 2019. Also, Al-A'ldm, v6, p!24. Also, Mu'jam al-Mu'allifin, v3, p291.
1485 'Umar Rida Kahalla Born, 1905AD. Worked in the National library, Damascus. His published works 
include, 'A'ldm al-Nisd', 'Mu'jam Qabail Al-'Arab'. 'Mu'jam al-Mu'allifin', Tahris Majellat al-Majma' al-'llmi 
al-'Arabi', 'Dardsdt al-Ijtimd' iyya Fi Usul al-Isldmiyya'. See, Mu'jam al-Mu'allifin al-Suriyyin, 2oth Century, 
pp435-436.
1486 Ibn al-Futi, 'Abd al-Razzaq Ibn Ahmad al-Saburii al-Baghdadl, known as Ibn al-Futi. Born, 642AH /
1244AD. Educated there to become a specialist in the fields of History, Literature, Hadlth and Philosophy. Died,
723AH, / 1323AD . His published works include, 'Talkhls Majma' al-Addb Fi Mu'jam al-Asmd' Wa al-Alqdb',
Al-Hawddith al-Jami'at Wa Al-Tajdrib al-Ndfi' Fi al-Mi' a al-Sdbi'a". See, Fawdt al-Wafiyyat, Ibn Shakir, vl,
pp272-273. See also, Al-Biddyah Wa al-Nihdyah, v!4, pi06. Also, Al-Nujum al-Zdhira, v9, p260. Also, al-
Durar al-Kdmina, v2, p364. Also, Lisdn al-Mizan, Ibn Hajar, v4, pplO-11. Also, Tadhkirat al-Huffdz, v4,
pp273-277. Also, Shadharat al-Dhahab, v6, pp60-61. Also, Al-Badr al-Tdli' , al-Shawkarii, vl, pp356-357.
Also, Kashf al-Zunun, passim. Also, Hadiyat al-'Arifin, pp566-567. Also, Al-A'ldm, v3, pp349-350. Also,
Mu'jam al-Mu'allifin, v2, pp 138-139.
us? Talkhls Majma' al-Addb, v5, pp561-562.
1488 Tarikh al-Adab al-'Arabi, Brockelman, trans by Dr 'Abd al-Hafim al-Najjar, v6, pp357-360.
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In the meantime, it was noted that 'Abd al-Latif Ibn Muhammad Riyadi Zadeh 1489 talked 
about Ibn al-Sa'ati's work as having three titles, ' al-Bada'i' Fi Al-Fiqh', ' Al-Badi' Fi 
Usul al-Fiqh' 1490 and ' Al-Badi' Fi Usul al-Fiqh (unifying ) Usul Fakhr al-Islam 'Afi al- 
Bazdawi and the Ihkam of Amidi' 1491 .

Therefore, the following question could be posed here: Did Ibn al-Sa'afi compose two 
works, one entitled 'Kitab al-Bada'i' Fi al-Fiqh1 and 'Kitab al-Badi' Fi Usul al-Fiqh1 or 
were the two but variant titles of one work? Here I would rather ignore Muhammad 
Riyadi Zada's reference to three different titles of Ibn al-Sa'afi's work and would be more 
inclined to refer instead to Ibn Khaldun's reference to the subject matter of Badi' al- 
Nizam, alloting it the title of 'Kitab al-Bada'i', |1492 thus conFirming the singularity of the 
title.

Finally, it should be mentioned here that Al-Zarkashl 1493 always referred to Ibn al-Sa'ati's 
work as 'al-Badi". He frequently referred to him in Bahr al-MuHit, 1494 whenever he cited 
from his work, 1495 as the most learned faqih of his time in the field of Usul al-Fiqh, 
whereas Al-Maraghi always referred to it as 'Kitab al-Badi' Fi Usul al-Fiqh1 , which unites 
the two methods employed in Amidi's 'Ihkam' and BazdawTs 'Usul'.

III.2 Description Of the Manuscripts

In editing 'BadT al-Nizam al-Jami' Bayna Usul al-Bazdawl Wa Al-Ihkam1 1 have relied 
on ten manuscripts, chosen from over fifteen, and these are as follows.

1) The first text comprises papers taken from the collection of the Dar al-Kutub al- 
Misriyya, Cairo, Usul al-Fiqh, under the reference no 139, consisting of 67 folios, with 
lines to the pages between 20 and 30 lines, 25 words to the line, written in naskh hand­ 
writing, with vowel pointing, with bold titles, under the main title 'Nihayat al-Wusul Ila 
'Ilm al-Usul', composed by the author, Ibn al-Sa'afi. This is the manuscript upon which 
the present study is based. This manuscript is referred to by the Arabic letter (M) Mim.

The author wrote on the first page, 'I, Ahmad Ibn 'Afi Ibn Taghlib Ibn al-Sa'afi, HanaFi 
teacher at the Mustansariyya school, have composed, bringing together (the Ihkam of

1489 'Abd al-Latif Ibn Muhammad Ibn Mustafa. Born 1021 AH / 1612AD approximately. He was a judge, 
Instanbul. Shaykh of Rustum Pasha school. Died, 1078AH / 1667AD. See, Introduction to 'Asma' al-Kuttab', 
pp3-ll. See also, Hadiyat al-'Arifin, vl, p617. Also, Mujam al-Mu'allifm, v2, p218.
1490 Asma' al-Kuttab, p79.
1491 Ibid, p277
1492 Muqaddimah Ibn Khaldun, p456.
1493 Muhammad Ibn Bahadir al-Zarkashl , died 794AH/1392AD, see, Mu'jam al-Mu'alifin v 3 pp 174-175.
1494 a\-Bahr al-Muhlt, vl, p8.
1495 Ibid, v2, p!76; v3, plO, p!68, 186; v5, p!56.
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Amidi and the Usul of Bazdawi)'.

On the last page we find these words, This book is complete, thanks be to Allah, first 
and last. (...) I finished this draft in Muharram, 694AH / 1294AD, by the hand of Ahmad 
Ibn Taghlib Ibn al-Sa'aB, Hanafi teacher at the Mustansariyya school (...)

On the title page we come across the various owners of the manuscript, the first one, 
' Abd Allah Ibn Muhammad Ibn Ahmad Nur al-Din al-Sa'afi, 719AH / 1319AD, being the 
grandson of the author. Another owner is Mahmud Ibn 'Ubayd Allah al-Hanafi. 
Followed by a certain 'Abd al-Barr Ibn al-Shihna. 1496

He is followed by 'Abd al-'Aziz al-Turkmarii. 1497 The next owner is Yusef Ibn Ibrahlm al- 
Hanafi, 811 AH / 1408AD. Followed by Ahmad Ibn al-' Attar. 1498

Ownership of this manuscript at first remained in the hands of the al-Sa'ati family, 
passing down to the author's grandson. After, the manuscript passed amongst the 
'Ulama' who made copious notes on it. And from these notes we obtain information
about the owners 1499 themselves and their families. 1500

The manuscript itself was accorded substantial interest by the educational establishments 
of the day, until it finally passed down to Dar al-Kutub al-Misriyya.

It is my opinion that this manuscript is a draft copy, as indicated in the words of the 
author on the last page. This draft (musawwada) is complete. 1 We find on this draft 
many corrections and memoranda which are written in the margins of the draft, endorsed 
with the word, 'correct1 , as manifest from the first page until folio 65B.

In this manuscript we also find a number of crossings out as in folios ISA, 2IB, 23A-B, 
24A-B, 25A-B, 27A, 28A-B, 37A-B, 38A-B, 39B, 40A-B, 41B, 54B, 61B and 62A.

1496 Abu al-Barakat San' al-Dln 'Abd al-Barr Ibn Muhammad Ibn Muhammad Ibn Mahmud, better known as Ibn 
al-Shihna. Born, 851 AH / 1448AD. Studied in Aleppo, where he became a leading faqlh, jurist, poet, Qur'an 
interpreter, historian and man of letters. Became judge and mufti, died 921 AH / 1515AD. Published works 
include, 'al-Dhakhd'ir al-Ashrafiyya Fi al-Alghdz al-Hanafiyya'. See, Kashf al-Zunun, passim. See also, Iddh al- 
Maknun, vl, p311, p602. Also, al-Kawdkib al-Sd'irah Fi A'ydn al-Mi'ah al-'Ashira, al-Ghazzl, vl, p220. Also, 
Shadharat al-Dhahab, v8, pp98-100. Also, al-A'ldm, v3, p273. Also, Mu'jam al-Mu'allifin, v2, pp45-46.
1497 The Turkman family are renowned for producing a number of Hanafite jurists and fuqaha'. See, the index of 
Mu'jam al-Mu'allifin, v4, p263.
1498 Shihab al-Dln Abu al-'Abbas Ahmad Ibn Muhammad Ibn 'Afi al-Dunaysafi al-Shafil. Born, 746AH / 
1345AD. A man of letters, died, 794AH / 1392AD. See, Kashf al-Zunun, passim, see Also al-Durar al-Kdmina, 
Ibn Hajar, vl, pp287-289. Also, Shadharat al-Dhahab, v6, p333. Also, al-A'ldm, vl, p225. Also, Mu'jam al-
Mu 'allifin, vl, p280.
1499 See 1496, 1497, above, 
isoo See 1497, above.
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After making this draft I believe that Ibn al-Sa'afi must have made a clean copy, and it is 
probably this clean copy which his sister, Amat al-'Aziz, 1501 has used to make her copy in 
711AH/1311AD.

At the same time I believe Ibn al-Sa'afi changed the title of the draft, 'Nihayat al-Wusul fla 
llm al-Usul' 1502 to the title of the clean copy, 'Badi' al-Nizam al-Jami' Bayna Kitabay al- 
Bazdawl Wa al-Dikam,' 1503 as manifest in the numerous copies that fell into the hands of 
the jurists and scholars, as opposed to the number with regard to the former.

This manuscript was recited over seven readings. On folio 13A we find the word 'third' 
i.e. the third reading, and on folio 24A we find the word 'fourth'. On folio 27A we find 
the word 'fifth', and folio 37A we find the word 'sixth', and finally on folio 57A we find 
the word 'seventh'.

We do not know, however, who has given these recitations or the nature of the audience 
because these facts are not recorded, save to say that such activities would have been held 
in scholastic circles.

2) The second text comprises papers taken from the collection of the Prime Minister, 
Daniad IbraHim Pasha, under the reference number, 435, which is now to be found in the 
Sulaymaniyya library, Instanbul. This manuscript will be referred to by the Arabic letter 
(D) '

The manuscript itself contains 229 folios. There are 13 lines per page on average, and ten 
words to each line.

A copy of this manuscript was made by the author's sister, 1 5047 1 1 AH / 131 1 AD, and is 
regarded as an authentic copy.

1501 Ibid.
1502 This title is to be found on manuscript lodged in Istanbul University, Merkez library, ref no 726. Also to be
found on manuscript in Diyarbakr Umumi library, ref no 1159. Also on manuscriptlocated in Ahmad HI col­ 
lection, Topkapi Saray Museum library, ref no 3258. Same library, another copy, ref no 3259. I have the micro­ 
film copy of the latter.
1503 This title is to be found on the manuscript lodged in FaydAllah Effendi library, Istanbul, ref no 17248. 
Another manuscript lodged in Veliuddin Effendi collection, Sulaymaniyya library, ref no 895, with this title. 
Another manuscript Ahmad III Collection in Topkapi Saray Museum library, ref no 328. Another manuscript in 
Nuruosmaniye library, ref no 3318. Another manuscript in Marmara University Ilahiyat Faculty library, ref no 
13188. Another manuscript in Izmir Milli library, ref no 1581, with the same title. Another manuscript in 
Istanbul University, Merkez library, ref no 709. Another manuscript in Diyarbakr Umumi library, ref no 804. 
Another manuscript can be found in Vehbi al-Baghdadi collection in Sulaymaniyya library, ref no 376, Micro 
film ref no 4313. I have the microfilm copy. Another manuscript with the title can be found in Shahld ' Afi 
Pasha collection, Sulaymaniyya library, ref no 601, Microfilm ref no 4314, a copy of which I have. In the same 
library ref no 602. Microfilm ref no 4315, a copy of which I have. Manuscript, Jugoslavenska Akademija 
Znanosti, Zagreb. Croatia, ref no 115. Princeton University library, Yehuda collection, ref no 89, ref no 1770. 
Chester Beatty library, Dublin. Ref no 5034. Chester Beatty library manuscript ref no 3647. 
1504 See folio 1A and fol:229B.
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It was initially owned by 'Afi Ibn Ayyub al-Maqdisi. 1505 He compared it with the original 
and made the necessary corrections; then it passed down to Sulayman Ibn 'Afi al- 
Hanafi 1506 through his sheikh in 743AH / 1342AD. Ownership was later transferred to 
Muhammad Ibn Muhammad, better known as Shaft. 1507 Finally this copy was placed in 
keeping by Ibrahlm Pasha under the Waqf office. The manuscript is in good shape, 
written in ordinary, clear Naskh style, and is vowel pointed.

3) The Ayah Sufiyya (Hagia Sophia) copy is based in the collections under the title, 
'Kitab al-Badi' Fi Usul al-Fiqh,' under the reference number, 948, in the Sulaymaniyya 
library, Istanbul, and eventually was placed under the Waqf trusteeship of Sultan 
Mahmud Khan. 1508 This manuscript will be referred to by the Arabic letter (A) 'Alif. 
The copy consists of 87 folios, having 21 lines to the page, and on average 13 words per 
line. It is written in ordinary Naskh style. Some words are vowel pointed, and in other 
places there have been corrections.

The copying of this manuscript was concluded on Monday, 17th in the month of Jumada 
al-Ula, 860AH 1509 by the copyist 'Abd al-Razzaq Ibn Yusuf al-Hanafi. 1510 The front page 
is endorsed with the stamp of Sheikh Abu al-' Abbas Ahmad al-Hanafi Ibn al-Sheikh Zayn 
al-Din 'Abd al-Gharii al-Sirsi's 1511 approval for his student for conducting lessons, along

i ff t o

with a commentary by Sheikh Shams al-Din Mahmud al-Asfaharii on 'Badi' al- 
Nizam1 .

It has been read by a number of luminaries dealing with the fields of Fiqh, Usul, 
scholastic theology, logic, grammer, diversion (from the literal to the metaphorical), and

1 CIO

rhetoric. The sheikh's approval was effected by the end of 860AH / 1456AD.

i5«5 SeeFohlA. 
ISM Ibid.
1507 Ibid.
1508 The Ottoman Mahmud the first, son of Mustapha II. Born 1108AH / 1696AD. Became sultaan in 1143AH / 
1730AD. Died 1168AH / 1754AD. Comissioned four libraries in Istanbul. One in Ayah Sofia mosque, one in al- 
Sultan al-Muhammad al-Fatih mosque, one in Walida mosque and one in Galatasaray library. Ownership of 
books placed under Waqf trusteeship. All four collections housed in Sulaymaniyya library, Istanbul. See, Tarlkh 
al-Dawlah al-'Aliyya al-'Uthmaniyya, Muhammad Farid al-Muhaml, pp320-326. 
i5(w SeeFol:87B.
1510 'Abd al-Razzaq Ibn Yusef Ibn 'Abd al-Razzaq al-Qibti al-Shadfili al-Hanafi, known as Ibn 'Ajin Ummihl, 
born 830AH / 1426AD. Studied under Sheikh Abu al-'Abbas al-Sirsl and Sheikh Muhammad al-Hanafi and Ibn 
Hummam al-Siwasi. Poet, man of letters, historian, sufi and muhadith. Died 896AH / 1493AD. See, al-Daw' al- 
Lami', al-Sakhawi, v4, pp!96-197.
1511 Shihab al-Din Abu al-'Abbas Ahmad Ibn Muhammad Ibn 'Abd al-Ghanf al-Sirsf al-Hanafi al-Shadhifi. He 
was Imam, jurisprudent and faqlh, a scholastic theologian, logician, grammarian, rhetorician, a famous scholar 
of his time. Died, 861AH / 1456AD. See, al-Daw' al-Lami', al-Sakhawl, v2, p!25; vll, p207. See also, al- 
Tabaqat al-Kubra, al-Sha'rarii, v2, p83. See also, Jami' Karamdt al-Awliyyd', Yusef al-Nabharii, vl, p!57,
p322.
1512 See the Commentaries section, this chapter, 
isn See Fol: 87B.
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4) The Halat Effendi manuscript, entitled, 'Kitab Nihayat al-Wusul Ila llm al-Usul', 
known better as 'al-Badi', 1514 bears the reference number 318 and is held in the 
Sulaymaniyya library, Istanbul, under the Waqf trust by Halat Effendi in 1235AH. This 
manuscript will be referred to by the Arabic letter (H) 'Hd".

The manuscript consists of 232 folios, with between 13-15 lines a page, 9 words a line, 
and written in ordinary Naskh style. The majority of the text has been vowel pointed. The 
copying was finished in Jumada al-Tharii, 725AH by 'Uthman Ibn 'Ali al-Hanafi 1515 who 
worked from the A'zmiyya mosque in Iraq. The text has been corrected in places, some 
words having been dotted, some not. This manuscript copy was compared with the 
author's original manuscript in 736AH. 1516

It appears that the manuscript was intially owned by Muhammad Ibn Hussein al-Hasarii, 
towards the end of the year 769AH. From there it then passed down to 'Abd al-Wahhab 
al-Mawla in 996AH, and from him to 'Abd al-Qadir al-Shanii. From thence it found its 
way to 'Abd al-Qadir Ibn Qasim, and next to Muhammad Ibn 'Abdi al-Adharii. The 
manuscript was recited in some fourteen sessions. Reference to the thirteenth session is 
mentioned on folio 221 A, and the fourteenth on folio 229A.

5) The Laleli manuscript bears the reference number 686 and is to be found in the 
Sulaymaniyya library, Istanbul. This manuscript will be referred to by the Arabic let- 
ter.(L) 'Ldrri. It consists of 132 folios, with each page holding 19 lines, 10 words ap­ 
proximately to the line. The manuscript's first owner was 'Abd al-Rariim Ibn Mahmud

_ _^ 1517and the second was Muhammad Ibn Mahmud Ibn Ahmad al-Husseim. It is held in the 
Waqf trusteeship (1217AH) of Sultan Safim (III) Khan Ibn al-Sultan Mustafa (III) 
Khan. 1518

This copy is written in ordinary Naskh style, the task being completed at the 
Muqaddimiyya school, 1519 Damascus, 701AH, by a certain Yahya Ibn Iliyas al-

i5u See Fol: 1A.
1515 Sabiq al-Din 'Uthman Ibn 'Afi Ibn Bisharah al-Shibfi al-Hanafi. Born 672AH / 1274AD. Muhadith, faqih, 
jurist. Taught in Damascus in Khanqah al-Shiliyya school. Died 755AH / 1354AD. See, al-Daris Fl Tarlkh al-
Madaris, v2, pi63.
1516 See Fol: 232B.
1517 Muhammad Ibn Mahmud al-Husseirii. A faqih, jurist, active around 857AH / 1470AD. See, Kashf al-Zunun,
1826. See also, Mu'jam al-Mu'allifin, v3, p703.
ISIK Born 1175AH / 1762AD. B ecame sultan 1203AH / 1789AD. Removed from power 1222Ah / 1807AD, and
replaced by Sultan Mustaspha IV Ibn 'Abd al-Hamld I. Died 1223AH / 1808AD. See,Tarikh al-Dawlah al-'Aliyya
al-'Uthmdniyya, Muhammad Farid, pp363-393.
1519 Al-Madrasah al-Muqaddimiyya al-Jawwaniyya. Established under the Waqf system by Shams al-Din
Muhammad Ibn 'Abd al-Malak Ibn al-Muqaddam. Died 583AH / 1187AD. Situated Bab al-Faradls, Damascus. See,
Al-Daris Fl Tarlkh al-Madaris, vl, pp594-599. See also, Khutat al-Dimashq, Akram al-'Ullabl, pp220-221.
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Qunawi. 1520 The full title of this copy reads, Kitab Badi' al-Nizam al-Jami' Bayna
— — 1S21 — —Kitabay Al-Bazdawi Wa al-Ihkam', by Ibn al-Sa'afi al-Baghdadi al-Hanafi. The de­ 

livery of the Laleli manuscript was achieved in some fourteen sessions at the local ma-
. r 1522jhs.

6) This manuscript is from the E. Hazinesi collection located in the Topkapi Saray 
Museum library under the old ref no 841, and the new ref no 1025, and under the mi­ 
crofilm ref no 710. The manuscript is entitled ' Kitab Badi', Badi* al-Nizam al-Jami* 
Bayna Kitabay al-Bazdawl Wa al-Ihkam' Under this title Ibn al-Sa'afi's full name is reg­ 
istered. 1523

The first owner of the manuscript was a certain Abu Bakr Ibn Rustum Ibn Ahmad al- 
Shirwarii. 1524 Then it was passed down to the keeper of the castle mosque in Hamat, 1525 
and then to Muhammad Masraf Zada, and then to Ahmad Sultan al-Hanafi.

The manuscript is copied out in Naskh style by Muhammad Ibn 'Abd Allah al-Hanafi al- 
Hamawl at al-Qulayjiyya school, Damascus, 740AH / 1339AD. 1526 It contains a 150 
folios. The copyist has written on the last page, fol: 150A, 'Balagha Muqdbalatan' a 
comparison, that is, between the original and (my) copy. And these words,' I have cor­ 
rected it for you as best as I possibly could, 740AH / 1339AD in al-Qulayjiyya school,

1527Damascus,' On the title page underneath the title, the copyist has written ' I copied this 
title from the copyist of Ibn al-Sa'afl's original (clean) copy, one title being,' Nihayat al- 
Wusul Ila 'Ilm al-Usul' and the other, 'Badi* al-Nizam'

The manuscript is recited in over 15 sessions at the local majlis, as indicated on the fol: IB 
for the first session, fol: 10A for the second session, fol:20A for the third, fol:30A for the 
fourth, fol:40A for the fifth, fol:50A for the sixth, fol:60 for the seventh, fol:70A for the

1520 Muhyi al-Din Abu Zakariyya Yahya Ibn Ilias Ibn Aniin al-Dawlah al-Qunawf al-Dimashql. A leading 
Hanafite faqlh, a man of letters, calligraphist. He taught as an assistant in Damascus schools. He copied many 
manuscripts. Died, 743AH / 1342AD. See, Kitab al-Wqfiydt, Ibn Rafi' al-Sallanii, vl, p432. See also, al-Durar
al-Kamina, v5, pi90.
1521 See Fol: 132A.
1522 see Fol: 130A.
1523 See Fol: 1A.
1524 Abu Bakr Ibn Rustum Ibn Ahmad Ibn Mahmud al-Shirwarii al-Hanafi. A man of letters, author of 'Ma La 
Budda Minhu Lil-Adib'. Held important collection of manuscripts, now held in Instanbul libraries. See, Hadiyat 
al-'Arifm, al-Baghdadi, vl, p241. see also, Mu'jam al-Mu'allifin, vl, p437. Also, 'Umdat al-Huffai, al-Samln 
al-Hallabi, p8, pp37-38.
1525 Shafif al-Din Ya'qub Ibn 'Abd Al-Rahman Ibn 'Uthman Ibn Ya'qub al-Hamwi. A faqlh (Shafi' ite), poet, 
Qur'anic interpreter, grammarian, made his reputation in Hamat. Died 774AH / 1372AD. See, al-Durar al- 
Kamina, v4, p434. See also, Bughyat al-Wu'dt, al-Sayuti, p419. Also, al-A'ldm, v8, p200. Also, Mu'jam al- 
Mu'allifm, v4, pi30.
1526 Founded under the Waqf trust by Sayf al-Din 'Afi Ibn Qulayj al-Nuri for the Hanafis. See, al-Daris Fl Tarlkh 
al-Maddris, vl, pp569-571. See also, Khutat Dimashq, pp210-213. 
152? Ibid.
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eighth, fol:80A for the ninth, fol:90A for the tenth, fol: 100A for the eleventh, fol: 110A 
for the twelfth, fol: 120A for thirteenth, fol: 130A for the fourteenth and fol: 140A-150A 
for the fifteenth. At the end of each session the copyist has written the words 'Balagha 
Muqabalatan.'

Some words are vowelled and some words are dotted. For purposes of editing I have 
placed the copy of this manuscript sixth in order of priority.

7) The seventh manuscript is in the Shahld 'Afi Pasha 1528 collection in Sulaymaniyya 
library, Istanbul, ref no 603, entitled 'Kitab al-Badi' Fi Usul al-Fiqh.' 
This manuscript will be referred to by the letter (SH)Shm. The manuscript is in two 
volumes, the first consisting of 133 folios, and the second 130 folios. On every page 
there is 15 lines and on every line there are 7 words on average. Written in the Naskh 
style with the words dotted and vowelled. The manscript is complete.

The copyist of this manuscript is Muhammad Ibn Isa Ibn 'Ali al-Qurashl, better known 
as al-Malitfi, 1529 and the copy was finished in 732AH / 1331 AD. It was recited over 
some 14 sessions.

Its initial owner was Musa Ibn Zakariyya, who was followed by Muhammad better 
known as Muharram Zada, then Muhammad Ahmad Dhihrii. Then it was placed in trust 
by Shahld' Afi Pasha in his collection. 1531

— — 1 ^^08) The eighth manuscript is placed in the collection of Hajl Bashlr Agha in the 
Sulaymaniyya library under the reference no 186, under the title 'Kitab al-Badi' Fi Usul 
al-Fiqh 1 . This manuscript will be referred to by the Arabic letter (B) Bd'.

It consists of 106 folios. There are 21 lines to the page, and an average of 10 words per 
line, written in ordinary Naskh style. There are comments in the margins. The manuscript 
is copied in 744AH / 1343AD by Ilyas Ibn Haydr 1533 at the Qulayjiyya school,
~ 1534Damascus.

1528 There are 2843 manuscript in this collection, 2538 in Arabic, 149 in Persian and 148 in Ottoman Turkish. 
See, Tarlkh al-Turath al-'Arafri, The Arabic Manuscript collections in the World libraries, pi01. Sizgin.
1529 See Fol: 263B.
1530 See Fol: 263A.
1531 See Fol: 2A.
1532 There 631 manuscript in this collection, of which 654 are in Arabic, 62 in Ottoman Turkish, 5 in Persian.
The index for the collection was published in Instanbul 1303AH / 1886AD. See, Tarlkh al-Turath al-'Arabl, The 
Arabic Manuscript collections in the World libraries, p96. Sizgin.
1533 Ilyas al-Hanafi, he became sheikh al-Khanqah al-Tuqiz Dummariyya, 743AH /1342AD. See, al-Wafiyat, Ibn
Rafi' , vl, p436.
1534 See 1527, above.
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On the title page we find that 'Ala' al-Dln al-Qunawl 1535 has granted a license in 746AH / 
1345AD to the copyist who listened to Qunawl's recitation in Khanqah al- 
Sumaysatiyy a. 1536

Some of the names of the various owners of this manuscript are ineligible, whilst others 
include Sa'd al-Dln Said Ibn 'Afi Ibn Ismall al-Hanafi, followed by Muhammad al- 
Hallabl, then 'Afi Ibn 'Umar Ibn 'Abd al-'Aziz Ibn Al5i Jaradah al-Hanafi, then Ahmad al- 
Hussein al-Khabbaz, then Muhammad Ibn Ibrahlm Ibn Abl Bakr Ibn Ahmad Ibn al- 
Khatib, then the Hanafi faqih Ibn Rashld al-Qunawl. 1537

The owner's name on folilB is Haji Bashlr Agha, the date is 1158AH / 1745AH. It was 
placed in trust by the owner, as endorsed by Muhammad Amln, Waqf inspector of Mecca 
and Medina. On the last page we find another owner's name, Muhammad al-Araml, muffi

1 S^Rfor the area of Kaffa. This manuscript is complete. I have acquired a microfilm copy.

9) This manuscript is placed under the collection of Sultan Muhammad al-Fatih 1539 and is 
located in Sulaymaniyya library in Istanbul under the reference no 1243. It consists of 
327 folios. To every page there are 11 lines, approximately 7 words to each line, and is 
written in ordinary prose style. Some of the words are dotted, some are not, and likewise 
some words are vowelled whilst some are not. This manuscript will be referred to by the 
Arabic letter (F) Fa'.

This manuscript was copied in 774AH / 1372AD by Muhammad al-FaraHi in the al- 
Khatuniyya al-Jawwaniyya school, Damascus. The manuscript was placed in trust by 
Badr al-ETm Ibn Sayyid Ahmad al-Hallabl, (along with 12 other manuscripts) and is 
processed by Muhammad Ibn 'Afi al-Fanari. 1542

1535 Sheikh al-Shayukh 'Ala' al-Dln 'Ali Ibn Mahmud Ibn Hamld al-Qunawl al-Hanafi. Died, 749AH / 1348AD. 
See, al-Ddris Fi Tarikh al-Maddris, vl, p571.
1536 Equals Dar al-Sufiyya. Abu al-Qasim 'Afi Ibn Muhammad Ibn Yahya al-Sumaysati commissioned the 
building of the Khanqah, centre for Sufis in Damascus. Khanqah repaired, under the Waqf trust, 1329AH / 
1911 AD. Became centre for the Waqf trust. Born, 373AH / 983AD. Died 453AH / 1061 AD. See, al-Ddris Fi 
Tarikh al-Maddris, v2, p497, ppl51-161. See also, Khutat Dimashq, al-'Ullabi, pp398-399. 
1537 See Fol: 1A.
i53x An old Turkish town. Kaffa is also a town in Palestine, near Jerusalem, the nisba being Kaffawi. See, Mu'jam 
al-Matbu'dt, Sirkis, vl, p293. See, Tdjj al-'Arus, v20, p!29.
i53y Muhammad II Ibn Murad II, born 833AH / 1429AD. Became seventh sultan in the dynasty in 855AH / 
1451 AD. His capital was Edirne (Adrianopolis). Conquered Constantinople in 857AH / 1453AD. Died, 886AH / 
1481 AD. See, Tarikh al-Dawlah al-'Aliyyah al-' Uthmdniyya, Muhammad Fand, pp 160-178. 
i54o Shams al-Dln Muhammad Ibn al-Hassan al-Khawarizml al-Farabl al-Shashl al-Hanafi. A scholastic the­ 
ologian, a Hanafite. He wrote a commentary on 'Kitdb al-Khamsin FI Usul al-Din\ by Fakhr al-Dln al-Razl, in 
781 AH / 1379AD. See, Hadiyat al-'Arifm, v2, pi70. See also, Mu'jam al-Mu'allifm, v3, p217. 
mi Founded by Khatun Bint Mu'in al-Dln, wife of Shahld Nur al-Dln Mahmud Zinkl. Later became the wife of 
Salah al-Dln. Died 581 AH / 1185AD. See, al-Ddris FI Tarikh al-Maddris, vl, pp507-518.
154: Muhammad Ibn 'Afi Ibn Yusef al-Fanan. A Hanafite faqlh, handled inheritance cases. Became chief judge 
during the 'Uthman era. Died, 929AH / 1523AD. See, Shadharat al-Dhahab. v8, pi67. See also, al-Kawdkih al-
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Penultimately the book was placed in the Fatih collection in the Fatih mosque, Istanbul 
before being moved to Sulaymaniyya library. We find in some places of this manuscript 
the official stamp of Sultan Mahmud Ibn Mustapha1543 who commissioned the building of 
Fatih library.

10) The tenth manuscript is located in Nur 'Uthmaniyya library, Istanbul, under the 
reference no 1294, Microfilm ref no 4326. This manuscript will be referred to by the 
Arabic letter (N) Nun . It is entitled, 1 Al-Badi". It consists of 195 folios. There are 15 
lines on each page and approximately 10 words per line. It is written in a classic Naskh 
style. All the words are dotted and vowelled.
This manuscript was copied in 790AH / 1388AD by Hassan Ibn Yusuf Ibn Sha'ban 1544 at 
al-Khanqah al-Shaykhurii, near Mountain castle (Qal'at al-Jabal) in Cairo. 1545 It was 
placed in trust by Sultan 'Uthman Ibn al-Sultan Mustapha, 1546 and processed by IbraHim 
Hariif, Waqf inspector for Mecca and Medina. 1547

On the last page we find the words 'the correction and recitation is complete'. We find 
the words, 'the third session 1 written on folio 21 A, and on folio 11A we find the words,' 
the second session' and so on.

I have greatly benefited by having at my disposal a good number of manuscripts from 
which I have been able to use a select ten, from which vantage point I have been able to 
competently edit 'Badi' al-Nizam,' just as I have benefited from the comments found on 
the manuscripts and the accompanying commentaries on 'Badi' al-Nizam1 which the 
copyists rendered and the scholars composed respectively.

III.3 The Author's Method

In this section I review Ibn al-Sa'afi's approach on Islamic Jurisprudence. In what fol­ 
lows I examine the author's method of writing in his original manuscript. In the footnotes 
I refer to the material the author has taken from the 'Usul' of al-Bazdawl and the 'Ihkam' 
of Amidi.

In his introduction the author mentions how he abridges in Badi' al-Nizam the two

Sa'irah, vl, pp58-59. See also, Kashf al-Zunun, passim. Also, Hadiyat al-'Arifm, v2, pp230-234. Also, al- 
Fawd'id al-Bahiyya, pi83. Mu'jam al-Mu'allifin, v3, p555.
1543 See Fol: 2AB, Fol: 216B. Fol: 326B.
1544 See Fol: 195A.
1545 For Sufis in Cairo, near Jabal al-Muqattam. See, al-Mawsu' al-Thaqafiyya, pp767-768.
1546 'Uthman III Ibn Mustapha II, born, 1110AH / 1696AD. Assumed authority 1168AH / 1754AD. Died 1171 AH
/ 1757AD. See, Tarikh al-Dawlah al-'Aliyya al-Vthmdniyya, Muhammad Farid, pp327-328.
1547 See Fol: 1A. 
154K See III.2, above.
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works, the 'Ihkdm'1549 of Amidi and the 'Usul of Fakhr al-Islam al-Bazdawl 1550, with
additions.

The work is divided into four parts.
a) The postulates.
b) Aurally received indicators and rules.
c) The rules of independent reasoning, the muffi and the enquirer.
d) The weighing of conflicting indicators. 1552

In the first part, the author acquaints the reader with the definition, subject matter and 
objectives of the science of Islamic jurisprudence (Usul al-Fiqh). This is followed by a 
discussion of the Theological postulates 1554 and therein acquaints the reader with the 
category which engenders opinion regarding composite matters (Murakkab). l

The author then presents us with a discussion of the Lugha (language) related postu­ 
lates. 1556 He also defines the simple word and the composite, 1557 totality and the par­ 
tial, 1558 the meaning of the general, 1559 the necessary, specifying the general, 15 ° the dif­ 
ference between the general and absorption, 1561 the homonym, 1562 allegorical inter­ 
pretation, 1563 the adjective, the confirmatory and synonyms, 1564 the literal and the 
metaphorical, 1565 legal nouns, 1566 connectives, 15 7 homonyms and the metaphorical, 
deviation from the norm in terms of custom or legal requirements, Lugha (language) 
related analogy (Qiyas) 1570 and derivation. 1571 The author then moves on to a discussion of 
the verb, 1572 followed by a discussion of the particle, 1573 both simple 1574 and

1549 folio: IB.
1550 Ibid
1551 Ibid.
1552 Ibid. See, al-Ihkdm, Amidi, vl, p6.
1553 Fol: 2A. See, al-Ihkdm, Amidi, vl, p7.
1554 Ibid.
1555 Ibid.
1556 Fol: 2B See, al-Ihkdm, Amidi, vl, p9.
1557 Ibid.
1558 Fol: 2B-3A.
1559 fol: 3A.
1560 Ibid
1561 Ibid.
1562 Fol: 3B.
1563 Ibid.
ISM Ibid.
1565 Fol: 3B-4A.
1566 Fol: 4B.
1567 Fol: 5A.
i56K Ibid.
1569 Fol: 5A-6A.
1570 Fol: 6A.
1571 Fol: 6B.
1572 Fol: 6B. al-Ihkdm, Amidi, vl, p56.
1573 Fol: 7A.
1574 Fol: 7 A.
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composite. 1575 Then follows a discussion of the Lugha (language) related postulates. 1576

For Ibn al-Sa'afi there does not exist a natural suitability between the vocable and its 
meaning as the Mu'tazilah believe. He then discusses here the Mu'tazilah's opinion, 
treating the subject of wad' based language. 1577 He then moves on to a discussion of the 
Fiqh postulates, beginning with the role of Allah as Hakim ( Judge), 1578 followed by a 
definition of a Shafi'ah categorization, Hukm, (rule) and the explication of six types of 
SharTah categorization, namely, (decree) fard 1579, (duty) wdjib 1580 ' (forbidden) 
/iflrara 1581 , (reprehensible)ra0fcrwfc 1582 , (recommended)«fl<#? 1583 , and (permissible)
7, -, , 1584Ibahah

1585The capability (of the Muslim) provides the next theme for discussion, including the
subject and the object of this capability, the condition for capability being 
reason. 1588

This is followed by a few lines on capacity (of the Muslim), divided into a capacite de
1589 1590Jouissance, and b) capacite de D'exercice which involves varying degrees of in-

1591 — 1592 1593capacity. These are al- (foolishness) Junun, (under legal age) Sighar, 
(insanity) ' Atah, 1594 (forgetfulness) Nisydn, 1595 (sleepiness) Nawm, 1596 (slavery) 
Riqq, 1591 and (Accidental) 1598 (ignorance) Jahl, 1599 (jesting) Had, 16°° (stupidity)

1575 Fol: 9B.
1576 Ibid.
1577 Ibid. See, al-Ihkam, Amidi, vl, p70.
1578 Fol: 10A. See, al-Ihkam, Amidi, vl, p76.
1579 Fol: 1 IB. See, Usul al-Bazdawl, v2, p300. See also . al-Ihkam, Amidi, vl, p91.
1580 Fol: Ibid. See, Usul al-Bazdawi, v2, p302. See also . al-Ihkam, Amidi, Ibid.
1581 Fol: 14B-15A. See, Usul al-Bazdawl, vl, p356. See also . al-Ihkam, Amidi, vl, p!05.
1582 Fol: 15B. See, al-Ihkam, Amidi, vl, pi 14. 
isss Ibid. See, al-Ihkam, Amidi, vl, pill. 
1584 Ibid. See, al-Ihkam, Amidi, vl, pi 14. 
ISRS Fol: 17B.
1586 Ibid.
1587 Fol: 18B. 
isss Ibid.
1589 Fol: ISA.
1590 Fol: 19A.
1591 Ibid.
1592 Ibid. See, Usul al-Bazdawi, v4, p263.
1593 Fol: 20A See, Usul al-Bazdawl, Ibid.
1594 Ibid. See, Usul al-Bazdawl, Ibid.
1595 Ibid. See, Usul al-Bazdawl, Ibid.
1596 Ibid. See, Usul al-Bazdawl, Ibid.
1597 Fol: 20B. See, Usul al-Bazdawl, Ibid. 
i59K Ibid. See, Usul al-Bazdawl, Ibid. 
1599 Ibid. See, Usul al-Bazdawl, Ibid 
i6(H) Fol: 21 A. See, Usul al-Bazdawl, Ibid.
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Safah, mi (error) Khata\ 1602 and Ikrah (compulsion) 1603 .

In the second part Ibn al-Sa'afi discusses the three principal evidences (Adillah) 1604, the 
Qur'an 1605 , the Sunnah 1606 , which deals with the words 1607 , endorsements 1608 and actions 
of the Prophet 1609 , and Ijma' 1610 (consensus). In the case of Ijma' the author defends the 
possibility of Ijma' against the Khawarij and the Mu'tazilite al-Nazzam 1611 . He then 
discusses the adillah (evidence) of Ijma' 1612 , weighing up the pro's and cons of it's 
admissibility 1613 .

Ibn al-Sa'afi moves onto a discussion of the modes of transmission with regard to the 
chain of authority of a Hadith (sanad) 1614 and its content (mam) 1615 , when present in 
Mutawatir (Hadith ensured by many lines of transmission) 1616 , khabar al-Wahid (Hadith 
ensured by only one or two lines of transmission) 1617 , and Mashhur Hadith (well known 
tradition) 1618 .

Within this context discussion takes place of Jarh Wa Ta' dil (scrutinising and vetting of 
witnesses) 1619 , mustanad al-Rawi (method of the transmitter) 1620 , the Muhadithun 621 the

\f\yy \f\y\modes of transmission being by validation of the Sheikh , by word of mou- th and
\ fl^\ A

by the written word .The author then covers the subject of Mursal Hadith 
(incompletely transmitted Hadith) 1625 , before moving on to the subject of the matn 1626 .

1601 Fol: 2IB. See, Usul al-Bazdawl, Ibid.
1602 Ibid. See, Usiil al-Bazdawi,Ibid.
1603 Fol: 21B. See, Usiil al-Bazdawi, Ibid.
i«)4 Fol: 22A. See, Usiil al-Bazdawi, vl, p!9. See also . al-Ihkdm, Amidi, vl, p!45.
1605 Ibid. See, Usul al-Bazdawl, vl, p21. See also . al-Ihkam, Amidi, vl, p!47.
i«)6 Fol: 22B. See, Usiil al-Bazdawl, v2, p359. See also . al-Ihkam, Amidi, vl, p!55.
1607 Fol: 23A. See,. al-Ihkdm, Amidi, vl, p!56.
1608 Fol: 23B. See,. al-Ihkam, Amidi, vl, p!70.
i6oy Fol: 22B. See, al-Ihkam, Amidi, vl, p!73.
1610 Fol: 24A. See, Usiil al-Bazdawl, v3, p226. See also . al-Ihkdm, Amidi, vl, p!79.
1611 Ibid.
i6i: Fol: 24B. See, Usiil al-Bazdawl, v3, p236. See also . al-Ihkdm, Amidi, vl, p219.
1613 Fol:25B.
i6u Fol:28A. See, Usiil al-Bazdawl, v2, p329. See also . al-Ihkdm, Amidi, v2, p2.
1615 Ibid. See, Usiil al-Bazdawl, v, p. See also . al-Ihkdm, Amidi, v2, pi 19.
1616 Fol: 29A. See, Usul al-Bazdawl, v2, p360. See also . al-Ihkdm, Amidi, v2, pi 14.
i6n Fol:30A. See, Usiil al-Bazdawl, v2, p370. See also . al-Ihkdm, Amidi, v2, P30.
ifiiK Fol: Ibid.See, Usiil al-Bazdawl, v2, p368.
1619 Fol:31A. See, Usiil al-Bazdawi, v2, p392. See also . al-Ihkdm, Amidi, v2, p77.
1620 Fol:32A. See, Usiil al-Bazdawl, Ibid. See also . al-Ihkdm, Amidi, v2, p2.
1621 Fol:33A.
1622 Fol:33B. See, Usul al-Bazdawl, v3, p41.
1623 Ibid.See, Usul al-Bazdawl, Ibid.
1624 Ibid. See
1625 Fol:34B. See, Usiil al-Bazdawl, v3, p3. See also . al-Ihkdm, Amidi, v2, pi 12.
1626 Ibid.



220

In dealing with dalalat al-Mantuq (explicit expression) 1627 he begins with a talk about the 
command (of all things positive) 1628 , and about the issues 1629 that arise as a result of using 
the command and the Adillah of the command 1630 . Next, the issue of prohibition 1631 is 
raised with the same objective in mind.

- ,1633This is followed by a coverage of the general ('Amm) 1632 and the specific (Khass) ] 
and the specification of the general by means of 'aql (reason) 1634, hissl (sensory) 1635 and

1 fi 1 £.

lafii (verbal) with a view to discussing how one derives new rules from the 
application of the general 1637 and the specific 1638 .

Ibn al-Sa'afi sets aside a section for the discussion of the Mutlaq (absolute) 1639 and the 
Muqayyad (qualified) 1640, for Mujmal (ambiguous) 1641 and Mubayyan (transparent) 1642 ,

| £A O __

and then for Bayan (lucidity) which is divided into five categories, a) Bayan al-Taqnr 
(the Bayan of statement) 1644 , b) Bayan al-Tafsir (the Bayan of explanation) 164 , c) Bayan 
al-Taghylr (the Bayan of change) 1646 , d) Bayan Darura (the Bayan of necessity) 1647 and e) 
Bayan Tabdil Wa Naskh (the Bayan of replacement and abrogation)

Abrogation 1649 itself is divided into four categories, a) Abrogation of both the recitation 
and the rule. 1650 b) Abrogation of the recitation whilst the rule remains. 1 51 c) Abrogation 
of the rule but the recitation remains. 1652 d) Abrogation of the adjective of the rule. 1

1654Moving onto the second section dealing with the matn, Ibn al-Sa'afi covers the subject

1627 Ibid. See, Usul al-Bazdawl, vl, p67. See also . al-Ihkam, Amidi, v2, p!20.
i62x Ibid. See, Usul al-Bazdawi, vl, plOl. See also . al-Ihkam, Amidi, v2, p!20.
1629 Fol: 36A.
1630 Fol: 36A-38B.
1631 Fol: 38A.
1632 Fol: 39A. See, Usul al-Bazdawi, vl, p33. See also . al-Ihkam, Amidi, v2, 181p.
1633 Ibid. See, Usul al-Bazdawl, vl, p30. See also . al-Ihkam, Amidi, v2, pi82.
1634 Ibid.
1635 Fol: 43B.
1636 Ibid.
1637 Fol: 44A.
i63x Ibid.
i63y Fol: 44B. See, Vsul al-Bazdawl, v3, pill. See also . al-Ihkam, Amidi, v3, p3.
1640 Ibid.
1641 Ibid.
1642 Ibid.
1643 Fol: 45A. See, Usul al-Bazdawl, v3, pi 19. See also . al-Ihkam, Amidi, v3, p22.
1644 Ibid.
1645 Ibid.
1646 Fol:45B. See, Usul al-Bazdawl, v3, pi 19. See also . al-Ihkam, Amidi, v23 p27.
164? Ibid.
i64x Fol:47A. See, Usul al-Bazdawl, v3, pi 19. See also . al-Ihkam, Amidi, v3, p!25.
1649 Ibid. See, Usul al-Bazdawl, v3, pi 18. See also . al-Ihkam, Amidi, v3, p95.
i65d Fol:48B. See, Usul al-Bazdawl, v3, p!75. See also . al-Ihkam, Amidi, v3, p!05.
i65i Ibid.
K.52 Ibid.
1653 Ibid.
1654 Fol: 49B.
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of implication, particularly text embedded implication (daldlat al-Iqtidd' j 1655 and non- 
integral implication (daldlat al-Ishdrah) 1656 as well as ' Ibdrah al-Nass 1657 (statement of 
text).

The third section deals with Mafhum (implication) 1658 of which there are two types, 
mafhum al-Muwdfaqah (congruent implication) 1659 and mafhum al-Mukhdlafah (counter 
implication) . Mafhum al-Muwdfaqah ! ! is divided into six categories, beginning with 
mafhum al-Sifa (the implication of adjective) 1662, mafhum al-Shart (the implication of 
condition) , mafhum al-Ghdyah (the implication of limit) 1664 , mafhum al-Laqab (the 
implication of nickname) 1665 , mafhum al-Hasr (the implication of restriction) 1666 and 
mafhum Qirdn al-' Atf(the implication of conjunction) 1667 , explaining at the same time 
that mafhum al-Mukhdlafah was not considered a proof by the Hanafis 1668 .

In the fourth section of this chapter Ibn al-Sa'afi deals with Qiyas (Analogy) 1669 . First he 
explains the pillars (arkdn) of Qiyas 1670, and then explains the function of the original 
case (AsI) 1671 and the new case (Far') 1612 as perceived by the Fuqaha' and the 
Mutakallimun (scholastic theologian), before moving on to discuss the conditions of 
Qiyas. " Namely, the conditions of the hukm al-Asl (rule of the original case) , the 
conditions of the 'illah al-Asl (cause of the original case) , conditions which the ancient 
jurisprudents argued about as to their number and validity 1676 . This was followed by an 
explanation of the conditions of the new case 1677 .

Another section is set by the author for explaining the hukm al- 'Illah (the rule of the
i A*7C

cause) and its transference to that which lies outside the text (Nass) > covering also the

1655 Fol: 40A. See, Usul al-Bazdawl, vl, p75. See also . al-Ihkdm, Amidi, v3, p60.
1656 Fol: SOB. See, Usul al-Bazdawi, vl, p67. See also . al-Ihkdm, Amidi, v3, p61.
1657 Ibid.
1658 Ibid.
1659 Ibid.
1660 Ibid.
1661 Ibid.
1662 Ibid.
1663 Fol: 51 A, See, Usul al-Bazdawi, v2, p210. See also . al-Ihkdm, Amidi, v3, p.
1664 Ibid.
1665 Ibid.
1666 Fol: 5IB. See also . al-Ihkdm, Amidi, v3, p66.
1667 Ibid.
i66x Fol: 52A. See, Usul al-Bazdawi, v2, p253. See also . al-Ihkdm, Amidi, v3, p66. 
1669 Fol: 52B. See, Usul al-Bazdawl, v4, p2. See also . al-Ihkdm, Amidi, v3, p!67. 
i67« Ibid.
1671 Ibid.
1672 Ibid.
1673 Ibid.
1674 Ibid.
1675 Fol: 53B. See, Usul al-Bazdawl, v4, pi87. See also . al-Ihkdm, Amidi, v3, pi85.
1676 Ibid.
1677 Fol: 55B. 
i67x Fol: 56B.
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justification whereby the 'Illah confirms the Mujab (stipulator or its adjective) 1679 ' or the 
condition or its adjective » or the Hukm or its adjective, as well as discussing regular 
sequence (Tard) and its divisions 1681 -

Then Ibn al-Sa'afi acquaints us with the phenomenon of Istihsdn (discretion in a legal
1 £\R*) 1 f\Q1decision) and its divisions » pointing out the differences between/sr//zs<:w and Qiyas 

according to the Hanafis' reasoning 1684 -

This is followed by a section on Qiyas, specifically on confirming the 'Illah by way of
abr 

suitability (Munasabah) and by deduction (Ikhalah). 1688
Ijma', 1685 by the Qur'an and the Sunnah, 1686 by Sabr wa Taqsim (sounding) 1687 , by

Ibn al-Sa'ati goes on to explain the five fundamental SharVah objectives. 1689 These are:

a) Protection of religion. 1690

b) Protection of the soul. 1691

c) Protection of intelligence.

d) Protection of lineage. 1693

e) Protection of property. 1694

There are also objectives in addition to the five fundamental ones mentioned above. Then 
he moves on to mention Hajat (necessities) 1695 ' matters which are not essential 1696 ' and 
then follows with the Tahslnat (embellishments) 1697 . The Fuqaha' and the Mutakallirriin, 
Ibn al-Sa'afi informs us in this section, saw the use of Qiyas as being a command of God,

1679 Fol: 55B. See, al-Ihkdm, Amidi, v, p97.
1680 Fol: 56A. See, Usiil al-Bazdawi, v4, pi69. See also . al-Ihkdm, Amidi, v3, p241. 
i6xi Fol: Ibid. See, Usiil al-Bazdawi, v3, p365. See also . al-Ihkdm, Amidi, v3, p274-278.
1682 Fol: 57A. See, Usiil al-Bazdawi, v4, p2. See also . al-Ihkdm, Amidi, v4, pi36.
1683 Ibid.
1684 Ibid.
1685 Ibid.
1686 Ibid. 
168? Ibid.
1688 Fol: 58A. See, al-Ihkdm, Amidi, v, p5.
1689 Fol: 58B. See, Usiil al-Bazdawl, v3, p214-216. See also . al-Ihkdm, Amidi, v3, p.
1690 Ibid.
1691 Ibid..
1692 Fol: 58A. 
169? Fol:58B.
1694 Ibid.
1695 Ibid.
1696 Ibid.
1697 Ibid.
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whilst the ShTah, al-Nizzam and a few Mu'tazilah were of the opposite view 1698 -

Ibn al-Sa'afi promotes al-'Ilal al-Mu'aththira (influencing causes) 1699 . He explains the 
kinds of opposition 1700 and resistance 1701 and the aspects or ways to avoid the con­ 
tradictory and to avoid wayward causes 1703 -

1704He then talks about the division of the Ahkam and its appendages, namely, reason, 
the cause, and the condition. 1706 There are three kinds of rights concerning the Ahkdm 
al-Mashru', the right of Allah 1707 , the rights of Man 1708 and the shared rights of both 
Allah and Man 1709 ' in which the rights of Allah outweigh the rights of Man, and the 
shared rights of both Man and Allah in which the rights of man outwiegh those of Allah. 
The Ahkdm al-Shari'ah is attached with a reason (sabab) 1110 or a cause ('illah) llu or a

1719 — 1*71*^condition (shart) or a sign (' alamo)

Ibn al-Sa'afi and some jurisprudents attach to the Adillah al-Shari'ah a legal evidence 
which they termed Istidldl (reasoning) 1714 He accepted this term1715 , explaining the nature 
of its rule 1716 - From there Ibn al-Sa'afi moves on towards explaining revelation before 
Islam (Shar' man Qablana) llv'» and the Mathhab al-Sahdrji ( The Companions

u i\1718school)

The third part of Ibn al-Sa'afi's work centres on the subject of Ijtihdd (independent rea­ 
soning) 1719 - He acquaints the reader with the issue of Ijtihdd and mentions the two

1721conditions that a jurist has to meet to qualify as a mujtahid • This is followed by a
1 TOOdiscussion of TaqUd (imitation) » and then acquaints the reader on the role of the mufti

1723

Fol:59A.
Fol:60A. 

nod Ibid. 
HOI Ibid.
1702 Fol:61A.
1703 Ibid.
1704 Fol:62B.
1705 Ibid.
1706 Ibid. 
no? Ibid. 
no8 Fol:62B.
1709 Ibid.
1710 Ibid., 
nil Fol; 63A.
1712 Fol:63B.
1713 Fol:64.
1714 Fol: 64B. See, al-Ihkdm, Amidi, v4, pi04.
1715 Ibid.
1716 Ibid.
1717 Ibid, 
nix Ibid. 
ni9 ibid. See, Usul al-Bazdawi, v4, p!4. See also . al-Ihkdm, Amidi, v4, p!41.
1720 Fol: 65A.
1721 Ibid. See, Usul al-Bazdawi, v4, p!4 See also . al-Ihkdm, Amidi, v4, p!41-142.
1722 Fol: 65B. See, al-Ihkdm, Amidi, v4, p!92.
1723 ibid. See, Usul al-Bazdawl, Ibid See also . al-Ihkdm, Amidi, v4, p!92.
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In part four Ibn al-Sa'afi defines Tarflh (weighing of conflicting indicators) 1724 ' from the 
strength of effect 1725 and from the strength of confirmation 1726 and the frequency of 
Adillah 7 • Then there follows a discussion of Ta'drud (contradiction) 1728 ' explaining 
why the weighing of one Qiyas against another is not acceptable 1729 -

In presenting 'Bad!' al-Niidm' Ibn al-Sa'ati brings together the two approaches of the 
Fuqaha' and Mutakallimin in discussing the subject of Usul al-Fiqh. His attempt repre­ 
sents the first attempt that a scholar has ever made to unite the two approaches. This is 
underlined by the author's own opinion.

III.4 Commentaries on Badi* al-Nizam

The 'Ulama' considered Badi' al-Nizam so important that they widely copied it and 
commentated on it. Some of the copies and commentaries have come down to us in 
manuscript form, some, though, have been lost. In what follows I describe some of the 
commentaries that we know about.

a) The name of the first commentary, by Shams al-E)in al-'Asfahaiii, is called Bayan 
Ma arii al-Badi'. 1731 It was produced in 703AH. 1732

I obtained a microfilm copy from the Ahmad III library in Instanbul. The manuscript
contains 283 folios and is referenced under the old no of 283 and under the new no of 
1308. It was copied by ' Ali Ibn 'Umar al-Qarahisari 1733 in 752AH / 1351 AD. The copyist
mentions the date the commentator completed his commentary.

I have also obtained a microfilm copy of a second manuscript which included only the 
first part, the part that takes us up to a discussion of the khabar al-Wahid report. The

1724 Fol: 66A.See, Usul al-Bazdawi, v4, p78. See also . al-Ihkdm, Amidi, v4, p206.
1725 Ibid.
1726 Ibid.
1727 Ibid.
1728 Fol: 66B. See, Usul al-Bazdawi, v4, p52. See also . al-Ihkam, Amidi, v4, p209. 
i72y Ibid.
1730 Shams al-Din Abu al-Thana' Mahmud Ibn 'Abd al-Rahman Ibn Ahmad Ibn Muhammad al-Asfaharii. Born, 
674AH / 1276AD. Received his education at the Umayyad mosque. Taught at the Rawahiyya school, between 
725AH / 1324AD and 733AH / 1332AD. taught in Khankah al-Qarafa. Died 749AH / 1349AD. He was a 
grammarian, poet, Qur' anic interpreter, a sufi, a scholastic theologian and legist. His published works include, 
'Matdli' al-Anzdr Fl Shark Tawdli' al-Anwdr'. manuscript of his Tafslr al-Qur'an in Sofia, in the Socialist 
library, ref no I/ 43. See, al-Daris Fi al-Maddris, vlpassim. See also, Tabaqdt al-Shdfi'iyya, al-Asnawf, vl, 
pp 172-173. Also, Al-Durrar al-Kdmina, Ibn Hajar, v4, pp327-328. Also, Kashf al-Zunun, passim. Also, Hadiyat 
al-'Arifm, v2, p409. Also, Iddh al-Maknim, vl, p!43. Also, Mir'dt al-Jindn, al-Yafrt, v4, p331. Also, al-Badr 
al-Tdli' , al-Shawkarii, v2, p298. Also, al-A'ldm, vl, p!76. Also, Mu'jam al-Mu'allifm, v3, p814.
1731 manuscript in Dar al-Kuttub al-Misriyya library under the ref no 14, Usul al-Fiqh. This is by al-Asfaharii. 
Another manuscript in Sulaymaniyya library, Husni Pasha collection, ref no 532. manuscript, also in 
Sulaymaniyya library, Fatih collection, references 1345, 1346 and 1347. In the same collection another 
manuscript ref no 532. manuscript in the British library, India Office, vl, ref no 1460.
1732 See, last page in manuscript Ahmad III.
1733 Ibid
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original is to be found in Ahmad HI library, Istanbul and was copied by Ibrarfim Ibn 
Muhammad Ibn 'Abd al-Qahir al-Shafi" in 735AH. 1734It contains 219 folios.

b) Al-Rafi' Fi Sharh al-Badi<1735 written by Ibn Amir al-Hajj. 1736

c) Kashif Ma'am al-Badi Fi Bayan Mushkillihi al-ManT 1737 composed by Siraj al-Din al-
1 *7*^fi

Hindi. I have a microfilm of the first and third volumes of this manuscript from the 
Arab manuscript institute, Cairo. The original is in the Dar al-Kutub al-Misriyya library, 
Tal'at collection ref no 299 and the Usul al-Fiqh section under the ref no 96.

d) Sharh al-Badi' 1739 by Ibn Sheikh al-'Awaynah. 1740 The work was produced in 990AH / 
1582AD, contains 345 folios and is lodged in the Dar al-Kutub al-Misriyya library under 
the reference no 17 Usul al-Fiqh.

1741 t_ n_ TT - 1742e) Sharh al-Badi ' by Ibn Hummam.

1734 See last page of the manuscript in Ahmad III library.
1735 See, Kashf al-Zunun, vl, p911. The second volume of this manuscript is located in the Dar al-KutUb al- 
Mlsriyya, Egypt ref no 63, Usul al-Fiqh.
1736 Musa Ibn Amir al-Hajj Ibn Muhammad al-Tabrizi al-Hanafi. Born, 669AH / 1270AD. Died, 736AH / 
1335AD. See, al-Durrar al-Kdmina, v4, p374. Also, al-Jawdhir al-Mudiyya, v2, pi85. Also, Tajj al-Tardjim, 
p74. Also, Fawa'id al-Bahiyya, p216. Also, al-Fath al-Mubln, al-Maraghf, v2, p!45.
1737 See, Kashf al-Zunun, v2, pi368. manuscript in St Petersburg, third vol, ref no 862. Another manuscript in 
Leiden library, ref no 1827. manuscript in National Biblioteque, Paris, ref no 1260.
1738 'Umar Abu Hafs Ibn Ishaq Ibn Ahmad al-Hindi al-Ghaznawi, born 704AH / 1304AD. A judge and mufti. A 
leading light in the study of Fiqh, logic, philosophy, sufism. His published works include,' al-Ghurra al-Muriifa 
FI Tarfih Madhdhab Abi Hamfa.' Published in Cairo, 1950. Died, 773AH / 1372AD. See, al-Durrar al-Kamina, 
v3, pp!54-155. Also, al-Badr al-Tdli' , vl, p505. Also, Kashf al-Zunun, passim. Also, Iddh al-Maknun, v2, 
p96, 416, 595. Also, Hadiyat al-'Arifin, vl, p790. Also, Mu'jam al-Matbu'dt, Sirkls, p!379. Also, al-Nujum al- 
Zdhira, vll, pp!20-121. Also, Tabaqdt al-Fuqahd', Tash Kubri Zada, pp!29-130. Also, al-A'ldm, v5, p42. al- 
Fath al-Mubln, al-Maraghl, v2, p!95. Also, Mu'jam al-Mu'allifin, v2, p544. 
nsy See, Kashf al-Zunun, vl, p911.
1740 Zayn al-Dln Abu al-Hassan 'Afi Ibn al-Hussein Ibn al-Qasim Ibn Mansur al-Musafi al-Shafil, bom, 681 AH / 
1282AD. Became a leading jurist and linguist, died 755AH / 1354AD. See, Kashf al-Zunun, passim. Also, 
Hadiyat al-'Arifin, vl, p720. Also, al-Badr al-Tdli', al-Shawkanl, vl, pp442-444. Also, Durrar al-Kamina, v3, 
pp43-45. Also, al-Nujum al-Zdhira, vlO, p297. Also, Bughyat al-Wu' at, al-Sayuti, p335. Also, al-A'ldm, v4, 
p280. Also, Mu'jam al-Mu'allifin, v2, p432.
1741 Kashf al-Zunun, vl, p235.
1742 Kamal al-Din Muhammad Ibn 'Abd al-Wahid Ibn 'Abd al-Hamld Ibn Mas'ud al-Siwasi al-Hanafi. Born, 
790AH / 1388AD. Taught in Cairo, Mecca and Medina. Renowned for his learning in comparative religion, 
Quranic interpretation, mathematics, linguists, music amd logic. His published works include, 'Al-Tahrlr al- 
Jdmi' Bayna Istildhay al-Hanafi Wa al-Shdfi'iyya', 'al-Musdyarah Fi 'Ilm al-Kaldm' and 'Path al-Qadir' and 'Zdd 
al-Faqir'. Died 861AH / 1457AD. See, Dhakhd'ir al-Tardth al-'Arabl al-Isldml, vl, p274. See also, al-Badr al- 
Tdli' , v2, pp201-202. Also, Kashf al-Zunun, passim. Hadiyat al-'Arifin, v2, p201. Also, al-Daw' al-Ldmi' , al- 
Sakhawl, v8, pp 127-132. Also, al-Fawa'id al-Bahiyya, pi80. Also, al-Jawdhir al-Mudiyya, v2, p86. Also, 
Hussen al-Muhddarah, al-Sayuti, vl, p270. Also, al-A'lam, v6, p255. Also, Mu'jam al-Mu'allifin , v3, pp469- 
470.
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f) Sharh al-Badi' 1743 by Ibn Khatib Jibfin. 1744

g) Sharh al-Badi' 1745 by 'Uthman al-Kurdi. 1746

h) Hashiyya 'Ala al-Badi' 1747 by Mawlana Zada.

i) Sharh al-Badi', author unknown. 1749

1748

j) Sharh al-Badi', author unknown. 1750

k) Sharh al-BadT Li-Ibn al-Sa'afi, author unknown. 1751

i) Ma'am al-Badi' 1752 (Sharh al-Tabfizi 1753 'Ala al-Badi').

The number of commentaries, listed here is sufficient indication of the interest shown in 
al-Sa'afi's Badi' al-Nizam, the commentaries dating, incidentally, from Ibn al-Sa'afi's 
own era.

In conclusion, and before presenting my edition of Ibn al-Sa'afi's manuscript, I would 
like to state the reasons for my choice. Firstly, the book (in manuscript form) has never 
before been edited and therefore remains unpublished. Second, Badi' al-Nizam is the first 
work to combine the approaches of the Fuqaha' and the Mutakallimun, specifically 
through the works of Al-Bazdawl in his 'Usul 1 and that of Amidi in 'Ihkam'. Third, the 
manuscripts comprising Badi' al-Nizam were not only copius but were authentic and 
legible, enabling me to edit the work and present it in a clear, academic manner. Finally, 
the works of Ibn al-Sa'afi have, in general, been neglected and remain unpublished, save

1743 See, Kashf al-Zunun, vl, p235.
1744 Abu 'Umar Fakhr al-Din 'Uthman Ibn 'Afi Ibn Isma'll al-Misri al-Tal al-Hallabi. Born, 662AH / 1264.AD. A 
Shaafi'ite jurist of note and an accomplished musician, logician and grammarian. Became chief judge in Aleppo. 
Died in Cairo, 739AH / 1338AD. See, al-Durrar al-Kamina, v2, pp443-446. See also, Tabaqdt al-Qurrd'. Ibn al- 
Jazri, vl, pp507-508. Also, al-Badr al-Tdli' , al-Shawkarii, vl, pp412-413. Also, Kashf al-Zunun, p236, 418. 
Also, Hadiyat al-'Arifin, vl, p655. Also, Shadharat al-Dhahab, v6, p!22. Also, Tarikh Ibn al-Wardl, v2, p323. 
Also, al-Nujum al-Zdhira, v9, pp320-321. Also, al-A'lam, v4, p210. Also, Mu'jam al-Mu'allifin, v2, p364.
1745 Kashf al-Zunun, vl, p235.
1746 'Uthman Ibn 'Abd al-Malik al-Kurdi al-Misfi. A leading faqih of his day, a jurist, muhadith. Died, 738AH / 
1337AD. See, Kashf al-Zunun, passim. See also, Mu'jam al-Mu'allifin, v2, p364.
1747 Kashf al-Zunun, vl, p235.
I74K Muhibb al-0in Muhammad Ibn Ahmad, better known as Mawlana Zada al-Hanafi, died 859AH / 1454AD. See,
Kashf al-Zunun, vl, p236.
1749 This manuscript can be located in Leiden library, ref no 1829.
1750 Manuscript in Top Kapi Sarayi Museum library, ref no 3262.
1751 This manuscript can be located in Beyazit Devlet library, ref no 460.
1752 This manuscript can be located in Princeton Library, USA, Yahuda collection ref no 3571. (894).
175? Hussam al-Din Abu 'Abd Allah HSassan Ibn Sharaf al-Tabrizi, faqih, man of letters, died approx 790AH /
1388AD. See, Kashf al-Zunun. p729, p!866. See also, Mu'jam al-Mu'allifin, vl, p544.
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two sections from a manuscript entitled 'Sharh Majma' al-Bahrayn' published in New 
Delhi, India, 1899. under the titles of Al-Shuf ah 1 (pre-emption) and 'al-Talaq 1 (divorce).

It gives me great pleasure to edit Badi' al-Nizam with reference to the field of Islamic 
jurisprudence, making it available to students of the subject for the first time.
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Chapter IV 

Conclusion

We have seen that the science of Usul al-Fiqh has its origins in the period during which 
Islam was established under the leadership of the Prophet Muhammad, the first principle 
of Usul al-Fiqh being the Quran and the Sunnah of the Prophet.

Another fundamental principle of Usul al-Fiqh, Ijma' was formulated during the period of 
the Companions, as was the fourth fundamental principle, analogy (Qiyas), that initially 
functioned under the guise of opinion (Ra'y).

The two earliest schools of Usul al-Fiqh were the school of Hadith (in Hijaz) and the 
school of Opinion (in Iraq). The essential arguments which inform the science of Usul al- 
Fiqh were in the main recorded during the lifetimes of the four great Suniii Imams.

To convey these arguments two methodologies were devised and adopted, the method­ 
ology of the (Sunrii) Mutakallimun followed by the Malikis, the Shafi'is, the Hanbalites, 
and the Mu'tazilah, and the methodology of the Fuqaha' followed by the Hanafites.

That the jurists continued to debate the issues of Usul al-Fiqh well beyond the fourth 
century AH tenth century AD (when it was claimed that the gate of Ijtihad was closed) is 
evident in the activity of the judges and the Muftis who formulated independent 
judgements in legal or theological questions, as their office qualified them to do.

In PART ONE, I have described the development of Usul al-Fiqh, or more properly its 
history, from the time of the Prophet until the end of the seventh century AH, / thirteenth 
century AD supporting my description with reference to the (Sunrii) scholars and their
works.

In my opinion we have now a firm basis for a modern study of Usul al-Fiqh, using the 
latest technology which has facilitated access to the requisite information, (indicators of 
law, terminology etc) which will allow scholars to build up a huge data base for the study 
of Usul al-Fiqh, specifically where the inference of new rules is concerned with regard to 
living in a modern society according to Shan'ah principles.

In PART TWO, I described in detail the science of Usul al-Fiqh, its issues and in par­ 
ticular the methods of deriving new legal rules from the principles of Usul al-Fiqh, as 
based on my research.
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In PART THREE, I presented a detailed account of Ibn al-Sa'afi's 'Badi' al-Nizam', 'al- 
Jami' Bayna Usul al-Bazdawl Wa al-Ihkam'. I also included a short biography on each 
of Bazdawi, Amidi and Ibn al-Sa'afi. Besides, PART THREE provided ionformation on 
the various scholarly works stimulated by these most important works on Islamic ju­ 
risprudence, namely, the 'Usul 1 of al-Bazdawl and the 'Ihkam' of Amidi, and the 'Badi' 
al-Nizam' of Ibn al-Sa'ati.

In Volume II, the Arabic edition, I have edited the text of 'Badi' al-Nizam' using ten 
manuscripts, one of which was original, and one copied from the original by the author's 
sister. By using these manuscripts, comparing one against the other, I provided myself 
with a clear, concise manuscript, and from this vantage point I was able to competently 
edit 'Badi' al-Nizam'.

The references to the Ayat of the Qur'an, the Hadith, the poetry and prose and their 
practicioners taken from 'Badi' al-Nizam' were all identified by me. I also have made a 
general bibliography of the works referred to throughout this section.

It gives me great pleasure to edit 'Badi' al-Nizam' with reference to the field of Islamic 
jurisprudence, making it, I believe, available to students of the subject for the first time.
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APPENDICES

Appendix I

Hanafi Compositions In Usul Al-Fiqh 

Until The End Of The 7th Century AH / 13th Century AD

Above and beyond those Hanafi compositions on Usul al-Fiqh referred to above we must 
mention those which, historically, take us up to the end of the 7th century AH. These 
include:

1.1) Zufr Ibn al-Hudhayl. His works unforunately have not come
down to us but are to be found scattered thorough! other Hanafite works on Usul al-Fiqh.

1.2) Abu Yusef. His published works on Usul al-Fiqh include 'Ikhtilaf Abu Hariifa and 
Ibn Abu Layla'. 'al-Radd 'Ala Siyar al-AwzaT.

1.3) Muhammad Ibn al-Hassan al-Shaybarii. 'Kitab al-Salat', 'Kitab al-Zakat', 'Kitab al- 
Manasik', 'Kitab Nawadir al-Salat'.

1.4) Abu Sulayman al-Juzajarii, 'Masa'il al-Usul 1 , 'al-Amafi', which covered the subject 
of Usul al-Fiqh.

1.5) Isa Ibn Abban Ibn Sadaqah, 'Ithbat al-Qiyas', 'Khabar al-Wahid', 'Ijtihad al-Ra'y', 
'al-'Ilal Fi al-Fiqh'.

1.6) Ishaq Ibn Ibrahlm al-Shashl, a published work entitled, 'Usul al-ShashT.

1.7) 'Umar Ibn 'Abd al-'Aziz Ibn 'Umar Ibn Mazah, known as al-Sadr al-Shahld. 'al- 
Fatawa al-Kubra1 , 'al-Fatawa al-Sughra', 'Umdat al-Muftl Wa al-Mustaffi', 'Usul 
Hussam al-ETm'.

1.8) 'Abd al-Ghufur Ibn Luqman, known as Abu al-Mafakhar al-Kardan. Composed a 
work on Usul al-Fiqh.

1.9) 'Abd al-'Azlz Ibn 'Uthman Ibn Ibrahlm al-Nasafi. 'Kifayat al-Fuhul Fi 'Ilm al-Usul 1 , 
'al-TaTiqa Fi al-Khilaf, 'al-Fusul Fi al-Fatawa', 'al-Munqidh Min al-Zalal Fi Masa'il al- 
Jadl'.
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1.10) Ahmad Ibn Muhammad Ibn Mahmud al-Ghaznawi. 'al-Rawdah Fi Ikhtilaf al- 

'Ulama", and he composed a work on Usul al-Fiqh.

1.11) Al-Muwaffaq Ibn Muhammad Ibn al-Hassan al-Khassi al-Khawariznii. 'al-Fusul Fi 
'Ilm al-Usul 1 .

1.12) Mahmud Ibn Ahmad Ibn 'Abd al-Sayyid, known as Jamal al-Din al-Hasin. The 
head of the Hanafis in his time. A work on Usul al-Fiqh, entitled 'al-Tariqah al-Hasiriyya 
Fi al-Khilaf Bayna al-Hanafiyya Wa al-Shafi'iyya1 .

1.13) Mukhtar Ibn Mahmud al-Ghaziriirii. 'al-Safwah Fi Usul al-Fiqh', 'al-Mujtabah Fi 
Usul al-Fiqh1 .

1.14)' Afi Ibn Muhammad Ibn ' Afi al- Ramushl al-Bukhafi. 'Sharh Usul al-Bazdawi 1 .

1.15) 'Umar Ibn Muhammad Ibn 'Umar al-Khabazi al-Khajandi. 'al-Mughrii Fi Usul al- 

Fiqh'.

1.16) 'Abd Allah Ibn Ahmad Ibn Mahmud, known as Abu al-Barakat Hafiz al-Din al- 

Nasafi. 'Manar al-Anwar Fi Usul al-Fiqh1 , 'Sharh Manar al-Anwar1 .

1.17) Al-Hussein Ibn 'Afi, known as Hussam al-Din al-Sighnaqi. "Al-Kafi Sharh Usul al- 

Bazdawi 1 , 'Sharh al-Muntakhab 1 (al-Akhsikthl)
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Appendix II 

The most important published works of Malik

ILl)al-Muwatta'.

n.2) Letter from Malik to Harun al-RasHid on the matter of preaching.

11.3) Manuscript of book entitled, 'al-Masa'il 1 .

11.4) Letter replying to the Qadarites.

11.5) A book on astronomy entitled, 'al-Nujum',

11.6) An explanation of the difficult phrases in the Qur'an.
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Appendix III 

The most important Malikite compositions

HI.l) 'Abd Allah Ibn Wahab al-QurasKi. Of his published works we must include 'al- 
Jami' Ibn Wahab'.

III.2) Asbagha Ibn al-Faraj Ibn Said Ibn Nafi'. He composed, amongst others, a work 
on Usul al-Fiqh.

ffl.3) Ismall Ibn Ishaq al-Azdi. He composed a work on Usul al-Fiqh.

111.4) 'Amr Ibn Muhammad Abu al-Faraj al-Laythl al-Baghdadi. He composed a work on 
Usul al-Fiqh entitled 'Al-Luma".

111.5) Bakr Ibn Muhammad Abu al-Fadl al-Qushayfi. Composed a number of works 
including 'Kitab al-Qiyas', 'Usul al-Fiqh', and 'Ma'khadh al-Usul'.

111.6) Muhammad Ibn 'Abd Allah Abu Bakr al-Abhari. His works, amongst others, 
include, 'Kitab al-Usul', and 'Kitab Ijma' Wa Ahl al-Medina'.

in.7) Muhammad Ibn Ahmad Ibn Mujahid al-Tal. Composed a work on Usul al-Fiqh.

111.8) Sa'd Ibn Muhammad al-Ghassarii al-Qirawarii. Composed a work on Usul al-Fiqh 
entitled, 'al-Maqalat'.

111.9) Muhammad Ibn al-Tib al-Qadi Abu Bakr al-Baqilarii. Compositions include, 'Amafi 
Ijma' Ahl al-Medina', Tamhld Fi Usul al-Dln', 'al-Muqni' Fi Usul al-Fiqh', 'Kashf al- 
Asrar' and 'Hatak al-Istar Fi Radd 'Ala al-Batiniyya1 .

III. 10) al-Qadi 'Abd al-Wahhab al-Baghdadi. His works on Usul al-Fiqh include, 'al- 
Adillah Fi Masa'il al-Khilaf, 'al-Ifadah Wa al-Talkhls', 'Awa'il al-Adillah', and 'Ishraf 
'Ala Masa'il al-Khilaf.

III. 11) Ahmad Ibn Muhammad al-Talamanld al-Andalusl. Compositions include, 'Al- 
Wusul Ila Ma'rifat al-Usul 1 .

III. 12) Sulayman Ibn Khalaf Abu al-Wafid al-Baji al-Andalusl. Of his published works 
we must include, 'Ihkam al-Fusul Fi Ahkam al-Usul 1 and 'Kitab al-Hudud 1 .
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ffl. 13) Ahmad Ibn Sulayman Ibn Khalaf al-Baji. Compositions include, 1 Mi'yar al-Nazr1 
and 'Sirr al-Nazr Fi 'Ihnay al-Usul Wa al-Khilaf.

III. 14) Muhammad Ibn Ahmad Ibn Ahmad Abu al-Wafid Ibn Rushd. Compositions 
include,'al-B ayan Wa al-Tahsil'.

HI. 15) Muhammad Ibn al-Wafid Abu Bakr al-Taitusfii. Compositions include/Ta'fiqah 
Fi Masa'il al-Khilaf Wa Usul al-Fiqh1 , and 'al-'Umd1 .

III. 16) 'Abd Allah Ibn Muhammad Ibn al-Sayyid al-Batlayusi. Published works include, 
'Al-Insaf

ffl. 17) 'Abd Allah Ibn Talhah al-Yabun. Works include, 'al-Madkhal 1 .

III. 18) Ibrahlm Ibn 'Abd al-Samad al-Tanuktii. Two works here, and their titles are, 'al- 
Tanblh', and 'al-Anwar al-Badi'ah Ila Asrar al-Shafi'ah1 .

in. 19) Muhammad Ibn 'Afi Ibn 'Umr al-Tarriimi al-Mazari al-Saqilfi. Commented on 
Juwayril's 'al-Burhan' under the title, Idah al-Mahsul Min Burhan al-Usul'. Also 
includes a commentary entitled, 'al-Talqin1 .

m.20) Muhammad Ibn 'Abd Allah al-Qadi Abu Bakr Ibn al-'Arabi al-IshblR al-Andalusl. 
Compositions include, 'al-Khilafiyyat1 , 'al-Insaf Fi Masa'il al-Khilaf, 'al-Mahsul Fi 'Ilm 
al-Usul', 'al-Nasikh Wa al-Mansukh', and 'Qanun al-Ta'wll'.

111.21) 'AR Ibn Muhammad al-Fazan al-Ghurnafi. Compositions in Usul al-Fiqh include, 
Tanblh al-Mut'allimln', 'Madarik al-Haqa'iq'

111.22) Muhammad Ibn Ahmad Ibn Rushd al-Hafid. Compositions on Usul al-Fiqh 
include, 'Minhaj al-Adillah', 'Mukhtasar al-Mustasfa Fi al-Usul', and 'Maqalah Fi al- 
Qiyas'.

ffl.23) 'Afi Ibn 'Atiq al-Ansan al-Qurtabl. One composition on Usul al-Fiqh.

111.24) 'Afi Ibn Ismall al-Abyafi. Compositions include 'Sharh al-Burhan'.

111.25) 'Afi Ibn Ahmad al-TuJibl al-Haralfi al-Andalusl. Wrote compositions on scholastic 
theology, Usul al-Fiqh and logic.
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111.26) Sahl Ibn Muhammad al-Azdi. Compositions include, 'al-Mustasfa Fi Usul al- 
Fiqh 1 .

111.27) 'Uthman Ibn 'Umar Ibn al-Hajib. Compositions include, 'Muntaha al-Sawl Wa al- 
Amal Fi 'Ilmay al-Usul Wa Jadl', and 'Mukhtasar Muntaha al-Sawl Wa al-AmaT.

111.28) Ahmad Ibn Muhammad al-Azdi al-Ishblfi Ibn al-Haj. Wrote a summary on al- 
Ghazzafi's 'al-Mustasfa ' and its issues.

111.29) Ahmad Ibn 'Abd Allah Ibn 'Umayra al-Tunisi. Replied to Fakhr al-Dln al-Razi's 
'Kitab al-Mu'alim Fi Usul al-Fiqh 1 .

111.30) Ahmad Ibn Idfis al-Qarafi. Compositions on Usul al-Fiqh include, 'al-Tanqlh', 
'Sharh al-Tanqih', 'Sharh al-Mahsul' (by al-Razl). 'Anwar al-Baruq Fi al-Faruq', and 
'al-'Iqd al-Manzum Fi al-Khusus Wa al-'Umum1 .

111.31) Ahmad Ibn Muhammad al-'Amafi al-Gharnafi. Compositions on Usul al-Fiqh 
include, 'Sharh al-Mustasfa'

111.32) Muhammad Ibn 'AFi Ibn Daqiq al-ld. Compositions on Usul al-Fiqh include, 'al- 
Imam Wa al-Ilmam Fi Ahadith al-Ahkam', 'Muqaddimah al-MutarrizT, and 'Sharh 
Mukhtasar Ibn al-Hajib'.

111.33) Muhammad Ibn Ibrahlm Ibn Muhammad al-Baqufi. Compositions include, 
'Mukhtasar Faruq al-Qarafi Fi Usul al-Fiqh'.

111.34) Ahmad Ibn Ibrahlm al-Thaqafi al-Ghanarti. Compositions include, 'Sharh (of al- 
Baji's) al-Isharah'.

111.35) Al-Hussein Ibn Abl al-Qasim al-Baghdadi 'Izz al-ETm al-NaBR. Compositions on 
Usul al-Fiqh include, 'al-Imhad'.

111.36) Qasim Ibn 'Abd Allah al-Ansan al-Sabti. Compositions include, 'Anwar al- 
Baruq'.

IE.37) Ahmad Ibn Muhammad Ibn 'Uthman al-Azdi Ibn al-Bana'. Compositions include, 
'Muntaha al-Sawl Fi 'Ilm al-Usul'.

III.38) Muhammad Ibn Muhammad Ibn 'Abd al-Nur al-Himyafi al-Tunisi. 
Compositions include, 'Shar' al-Hasul'.
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111.39) Ahmad Ibn al-Hussein Ibn 'Afi al-Kala'l, known as Ibn al-Zayyat. Composed
work on the subjects of faith, jurisprudence and applied Fiqh under the title of 'al- 
Musaffaha al-Waslmah Wa al-Minhah al-Jaslmah'.
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Appendix IV

Published works of Shafi'

IV. 1) Ahkam al-Qur'an.

F/.2) Ikhtilaf al-Hadith.

IV.3) Adab al-Qadi.

IV.4) Kitab al-Umm.

IV.5) Jima' al-'Ilm.

IV.6) Diwan al-Shafil.

IV.7) Rihlat al-Imam al-ShafH.

IV.8) Al-Risalah.

IV.9) Sunan al-Shafil.

IV. 10) Musnad al-ShafH
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Appendix V

The most important Shaft'ite compositions

V.I) al-Buway.fi. His opinions on Usul al-Fiqh are to be found in his works. 

V.2) al-Muzarii. His opinions on Usul al-Fiqh are to be found in his works.

V.3) Dhakriya Ibn Yahya al-Saji. An abridged version on Usul al-Fiqh is available from 
his vast work on Khalafiyyat.

V.4) Muhammad Ibn Ibratiim Ibn al-Mundhar. Compositions include 'Kitab al-Qiyas', 
'Kitab al-Ijma' and 'Kitab al-Ishraf Fi Madhahib al-Ashraf on the subject of 
Disagreement.

V.5) 'Ali Ibn Ismall, known as Abu al-Hassan al-Ash'an. His compositions on Usul al- 
Fiqh include, 'Ithbat al-Qiyas', 'Ikhtilaf al-Nas Fi al-Asma' Wa al-Ahkam Wa al-Khass 
Wa al-'Amm, and others.

V.6) Muhammad Ibn 'Abd Allah al-Baghdadi, known as Abu Bakr al-Sayrafi. His 
compositions on Usul al-Fiqh include, 'al-Bayan Fi Dala'il al-A'lam 'Ala Usul al- 
Ahkam', 'Kitab al-Ijma', and 'Sharh Risalah al-ShafiT.

V.7) Ahmad Ibn AHi Ahmad al-Taban, known as Ibn al-Qas. Composed a work on Usul 
al-Fiqh.

V.8) Ibrahlm Ibn Ahmad, known as Abu Ishaq al-Marwazi. Compositions on Usul al- 
Fiqh include, 'al-Fasul Fi Ma'rifat al-Usul 1 .

V.9) Muhammad Ibn Sa'ld al-Khawarizmi, known as Ibn al-Qadi One work of note on 
Usul al-Fiqh, entitled 'al-Hidayah1 .

V.10) Al-Hussein Ibn al-Qasim, known as Abu 'Afi al-Taban. Composed one work on 
Usul al-Fiqh, one work on polemics and one touching on the subject of Disputation under 
the title, 'al-Muharrar".

V. 11) Ahmad Ibn Muhammad Ibn al-Qatan al-Baghdadi. Composed one work of note on 
Usul al-Fiqh.

V.I2) Ahmad Ibn Bishr al-'Amiri, known as Abu Hamid al-Marwazi. One work of note
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on Usul al-Fiqh entitled 'al-Ishraf 'Ala al-Usul 1 .

V.I3) Muhammad Ibn 'Afi Ibn Isma'll al-Shastii, known as al-Qaffal al-Kablr. One 
commentary of Shafi'Ts 'Risalah' and one on Usul al-Fiqh.

V. 14) Muhammad Ibn Khafif al-Stiirazi. One work of note on Usul al-Fiqh entitled, 'al- 
Fasul Fi al-Usul 1 .

V.I5) 'Abd al-Wahid Ibn al-Hussein al-Saymari. Two works on Usul al-Fiqh entitled, 
'al-Qiyas Wa al-'Ilal', and 'Adab al-Muffi Wa al-Mustaffi 1 .

V.I6) Ahmad Ibn Muhammad, known as Abu Hamid Ibn Abu Tahir al-Isfaraylrii. 
Composed a work on the science of Usul al-Fiqh which unfortunately has not come 
down to us.

V.I7) Muhammad Ibn Hussein Ibn Furak al-Ansari. Has a number of compositions on 
Usul al-Fiqh the most notable being, 'Kitab al-Hudud Fi al-Usul'.

V.I8) Ibrahlm Ibn Muhammad, known as Rukn al-Din Abu Ishaq al-Isfarayirii. He wrote 
a paper on Usul al-Fiqh.

V.19) 'Abd al-Qahir Ibn Tahir al-Tamlrrii, known as Abu Mansur al-Baghdadi. Two 
works of note on Usul al-Fiqh, 'al-Fasal', and 'al-Tahsll'.

V.20) Tahir Ibn 'Abd Allah, known as Abu al-Tayyib al-Tabafi. Composed works 
touching on such subjects as Disputation, Polemics and Usul al-Fiqh.

V.21) 'Afi Ibn Muhammad al-Basfi al-Mawardi. Composed many works on Usul al- 
Fiqh.

V.22) Ahmad Ibn al-Hussein, known as Abu Bakr al-Bayhaql. Composed a work 
entitled, 'Disputations' (al-Khilafiyyat), in which the author summarizes the debate in 
Usul al-Fiqh between Abu Hariifa and al-ShafTi.

V.23) Shahbur (or Shahphur) Ibn Tahir, known as Abu al-Muzzaffar al-Asfaraylrii. 
Composed a work of note on Usul al-Fiqh.

V.24) Ibrahlm Ibn 'Afi, known as Abu Ishaq al-Shlrazl. Published works on Usul al- 
Fiqh include, "al-Luma", 'Sharh al-Luma", 'al-Tabsirah', and finally 'al-Ma'unah'.
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V.25) 'Abd al-Sayyid Ibn Muhammad, known as Abu Nasr Ibn al-Sabagh. Works on 
Usul al-Fiqh include, 'al-'Umdah 1 , Tadhkirat al-'Alim Wa al-Tafiq al-Salim', and a work 
on the debate between the Shafi'is and the Hanifis entitled, 'al-Kamil Fi al-Khilaf.

V.26) 'Abd al-Malik Ibn 'Abd Allah al-Juwayrii, known as Imam al-Haramayn. His 
published works on Usul al-Fiqh include, 'al-Burhan', 'al-Waraqat1 , 'al-Kafiyya Fi al- 
Jadl 1 .

V.27) Mansur Ibn Muhammad, known as Abu al-Muzaffar al-SmVarii. A work of note on 
Usul al-Fiqh is entitled, 'Qawati' al-Adillah 1 .

V.28) 'Abd Al-Wahab Ibn Muhammad Ibn 'Umar Ibn Rairiin al-Baghdadi. He has a 
number of compositions to his name on the subject of Usul al-Fiqh.

V.29) 'AH Ibn Muhammad Ibn 'Afi al-Tabari, known as al-Kiyya al-Harasi. Composed 
one work of note on Usul al-Fiqh and one on Disputation entitled, 'Shifa' al- 
Mustershidin 1 .

V.30) Muhammad Ibn Muhammad, known as Abu Hamid al-Ghazzafi. Two of his 
renowned published works are, 'al-Mustasfa' and al-Mankhul 1 . Other works include, 'al- 
Maknun Fi Usul'.

V.31) Ahmad Ibn 'Afi Ibn Muhammad al-Walcil, known as Ibn Burhan. Works include, 
'al-Basl.t 1 , 'al-Wasit', 'al-Awsat' and 'al-Wajiz 1 .

V.32) Al-Hassan Ibn Safi Ibn 'Abd Allah, known as Malik al-Nuhat. Wrote summaries 
on Usul al-Fiqh and scholastic theology.

V.33) Muhammad Ibn 'Umar al-Tarniml al-Bakfi, known as Fakhr al-Dln al-Razl. 
Published works include, 'Ma'alim al-Usul 1 , and 'al-Mahsul 1 .

V.34) Muhammad Ibn Yunus, known as 'Imad al-Din al-Arbifi. Wrote a work on 
polemics entitled 'al-Tahsil', and wrote a summary of al-RazTs 'al-Mahsul'.

V.35) Al-Muzaffar Ibn Isma'll Ibn 'Afi al-Wararii ( or al-Rarani) al-Tabnzl. Composed 
summary of al-RazTs 'Mahsul 1 under the title 'al-Tanqlh'.

V.36) Muhammad Ibn Ibrahlm Ibn Ahmad al-Fayruz Abadi, known as al-Fakhr al-Farisi. 
Composed one work on Usul al-Fiqh and scholastic theology, entitled 'Mutiyyat al-Naql 
Wa'A.tiyyatal-'Aql 1 .
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V.37) 'Uthrnan Ibn 'Abd al-Rahman al-Shahrazuri, known as Ibn al-Salah. Composed a 
work on Fatawa.

V.38) Mahmud Ibn Ahmad Ibn Muhammad al-Zinjarii. His published works include, 
Takhfij al-Faru' 'Alaal-Usul'

V.39) 'Abd al-'Aziz Ibn 'Abd al-Sallam al-Silnii al-Dimashqi, known as Sultan al-'Ulama' 
al-'Izz Ibn 'Abd al-Sallam. Composed a work on Usul al-Fiqh under the title, 'al-Imam Fi 
Adillah al-Ahkairi.

V.40) 'Abd al-Rahman Ibn Isma'll, known as Abu Shaman al-Dimeshqi. Works on Usul 
al-Fiqh include, 'al-Muhaqqaq', 'al-Usul Fi al-UsuT, and a summary of 'Kitab al- 
Mu'ammal Lil Radd Ila al-Amr al-Awwal 1 , which traces the religious rules (Ahkdm) to 
the Qur'an and the Sunnah.

V.41) 'Abd al-RaHim Ibn Muhammad al-Mawsifi. Wrote a summary of al-RazTs 
'Mahsul 1 .

V.42) Muhammad Ibn 'Afi Ibn al-Hussein al-Khalafi. Composed commentary on the 
'Wajiz Fi Usul' by Ibn Burhan under the title, 'Qawa'id al-Shar' Wa Dawabut al-Asl Wa 
al-Far".

V.43) Muhya al-Dln Yahya Ibn Sharf al-Nawawl. Published work on Usul al-Fiqh 
includes, 'al-Usul Wa al-Dawabut'.

V,44) 'Abd Allah Ibn 'Umar al-Qadi al-Baydawi. Published work includes, 'Minhaj al- 
Wasul Ila 'Ilm al-Usul', 'Sharh Minhaj al-Wasul 1 , and 'Sharh al-Muntakhab Fi al-Usul'.

V.45) Muhammad Ibn Mahmud Shams al-E)in al-Asfaharii. Wrote a commentary on al- 
Razi's 'Mahsul', and a work entitled, 'al-Qawa'id Fi al-'Ulum al-Arba'ah', namely on 
Scholastic theology, Jurisprudence, Disputation and Logic.

V.46) 'Abd al-Rahman Ibn Ibrahlm al-Firkah. Provided a commentary on Juwaynl's 'al- 
Waraqat'.

V.47) Ahmad Ibn Isa al-Qalyubl. Composed works on Usul Al-Fiqh entitled, 'Nahaj al- 
Wusul Fi 'Ilm al-Usul 1 , and a summary of Usul al-Fiqh.

V.48) Ahmad Ibn Kamal al-Din Ahmad Ibn Ni'mah al-Nabulusl. Wrote a work on Usul
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al-Fiqh which brings together the two approaches of Amidi and al-Razl

V,49)' Abd al-'Aziz Ibn Muhammad al-Tusi. Wrote a commentary on al-Hajib's summary 
of Usul al-Fiqh.

V.50) Mahmud Ibn Mas'ud Ibn Maslah, known as al-Qatb al-Shlrazl. Wrote a 
commentary on al-Hajib's summary of Usul al-Fiqh.

V.51) 'All Ibn Muhammad Ibn Khattab al-Baji. Wrote a summary of al-RazTs 'Mahsul' 
under the title, 'Ghayat al-Sul'

V.52) al-Hassan Ibn Sharaf Shah al-Astarabadhl, known as Rukn al-Dln. Wrote a 
commentary on al-Razi's summary of Usul al-Fiqh.

V.53) Muhammad Ibn 'Abd al-Rahlm al-Armawi, known as Safyyl al-Dln al-Hindi. 
Composed 'Nihayat al-Wusul Ila 'Ilm al-Usul 1 .

V.54) Muhammad Ibn Yusuf Ibn 'Abd Allah al-Jizn, known as Ibn al-Hashash. Wrote a 
commentary on Tahsil', 'Ajwibah 'Ala Masa'il Min al-Mahsul 1 by al-Razi, and 'Sharh 
Minhaj al-Baydawi'.

V.55) Ibrahlm Ibn Hibat Allah, known as Nur al-E)in al-Asnawi. Wrote a commentary 
on the Muntakhab Fi Usul al-Fiqh.

V.56) Yunus Ibn 'Abd al-Majid al-Armenfi. Composed a work on Usul al-Fiqh entitled, 
'al-Masa'il al-Muhimmah Fi Ikhtilaf al-A'imah1 .

V.57) 'Afi Ibn Ismall Ibn Yusuf, known as 'Ala' al-Din al-Qunawl. Composed a work 
on Usul al-Fiqh entitled, 'Ikhtisar al-Ma'alim Fi al-Usul'.
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Appendix VI 

The Compositions Of Ahmad Ibn Hanbal

VI.l)al-Musnad.

VI.2) Kitab al-Sunnah.

VI.3) Kitab al-Zuhd.

VI.4) al-Risalah al-Saniyya Fi al-Salat.

VI.5) Kitab al-'Ilal Wa al-Rijal.

VL6) Fada'il al-Sahabah.

VI.7) Kitab al-Radd 'Ala al-Jahmiyya Wa al-Zanadiqah.

VI.8) Kitab al-Wara'.

VI.9) Masa'il Ahmad Ibn Hanbal.

VI. 10) Masa'il Ahmad Ibn Hanbal.

VI. 11) Juz' Fi Usul al-Sunnah.

VI. 12) Qasidah Fi al-Mawt Wa al-Yawm al-Akhir.

VI. 13) Kitab al-Ashribah.

VI.14)Tafslral-Qur'an.

VI. 15) Al-Furu'.

VI. 16) Risalah Ahmad Ila al-Khafifah al-Mutawakkil.

VI. 17) Al-Asma' Wa al-Kuna.

VI.18)Kitabal-lman.
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VI. 19) al-Nasikh Wa al-Mansukh.

VI.20) al-Tarikh.

VI.21) Hadith Shu'bah.

VI.22) al-Muqaddam Wa al-Mu'akhkhar Fi al-Qur'an.

VI.23) Jawabat al-Qur'an.

VI.24) al-Manasik al-Kablr.

VI.25) al-Manasik al-Sagtiir.

VI.26) Kitab al-Fara'id.

VI.27) Nafi al-Tashblh

VI.28) al-Imamah.

VI.29) Qasidah Fi al-Khudu' Li-Allah La Li-al-Nas.
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Appendix VII 

The most important Hanbalite compositions

VII. 1) al-Hasan Ibn Hamid Abu 'Abd Allah al-Warraq. He composed a book and a 
commentary on Usul al-Fiqh.

VII.2) Muhammad Ibn al-Hussein al-Fara' Abu Ya'la. Composed 'Kitab al-'Idda1 , a 
commentary on the same work, 'al-Kifayah' on Usul al-Fiqh, and then a summary of it.

VII.3) Mahfuz Ibn Ahmad al-Kalwadhl al-Baghdadi. Composed a work on Usul al-Fiqh 
entitled 'al-TamHid'.

VII.4)'Afi Ibn 'Aqll Abu al-Wafa. Composed 'al-Wadih'.

VII.5) 'Afi Ibn 'Ubayd Allah Ibn Nasr Ibn al-Siifi, known as Abu al-Hassan Ibn al- 
Zaghurii. Composed 'Ghurar al-Bayan'.

VII.6) 'Abd al-Rahman Ibn 'Afi, known as Abu al-Faraj Ibn al-Jawzi. Composed 'al- 
Tahqlq Fi Ahadith al-Khilaf, and 'Minhaj al-Wusul Ila 'Ilm al-Usul 1 .

VII.7) 'Abd Allah Ibn Ahmad Ibn Qudamah al-Maqdisl. Composed 'Rawdat al-Nazir Wa 
Jannat al-Munazir1 , 'al-Munazarah'.

VII.8) 'Abd al-Salam Ibn 'Abd Allah Majd al-Din Ibn Taymiyyah. Composed ( al- 
Musawwadah', which was then added to by his son, 'Abd al-Hafim and his grandson 
Abu al-'Abbass Taqi al-Din.

VII.9) Shihab al-Din 'Abd al-Hafim Ibn 'Abd al-Salam Ibn 'Abd Allah Ibn Taymiyyah. 
Composed a number of commentaries on Usul al-Fiqh including 'al-Musawwadah 1 .

VII. 10) Zayn al-Din Ibn al-Munajja al-Tanukhl. Has a number of compositions on the 

subject.

VII. 11) Sulayman Ibn 'Abd al-Quwwl al-Tufi al-Sarsafi. Produced a summary of 'al- 
Rawdah', and a summary of 'al-Hasal'.

VII. 12) Taqi Din Ahmad Ibn 'Abd al-Hafim Ibn 'Abd al-Salam Ibn 'Abd Alllih Ibn 
Taymiyyah. Recorded his fatwas, composed a work by the title of 'Minhaj al-Sunnah, 1
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'Dar' Ta arud al-'Aql Wa al-Naql 1 , 'Musawwadah' and 'Ijma".

VII. 13) Yusuf Ibn 'Abd al-Rahman Ibn al-Jawzi. Compositions include 'Kitab al-Idah Li- 
Qawariin al-Istilah', and 'al-Madhhab al-Ahmad Fi Madhhab Ahmad1 .

VII. 14) Ahmad Ibn Muhammad Ibn al-Hajjaj al-Merwazi. Collected numerous Hadith 
from Ibn Hanbal. Composed 'al-Sunan Bi Shawahid al-Hadith 1 .

VII. 15) Ahmad Ibn Muhammad Ibn Harun al-Khallal. Composed 'al-Jami' Fi al-Fiqh al- 
HanbaFi 1 , 'al-'Ilal', 'al-Sunnah Wa Alfaz Ahmad Wa al-Dafil Min al-Ahadith! .

VII. 16) Ahmad Ibn Muhammad Ibn Hani' al-Athram Composed 'al-Sunan', 'al-'Ilal', 
'al-Nasikh Wa al-Mansukh Min al-Hadith1 .

VII. 17) Ahmad Ibn Muhammad Ibn Khalaf Ibn Rajah al-Maqdisl al-Salihl al-Hanbafi. 
Composed a commentary on al-RazTs 'Sharh al-Ma'alim1 , 'al-Fusul Wa al-Furuq'
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Appendix VIII 

Al-Bazdawl compositions

VIII. 1) Shark al-Fiqh al-Akbar. The MSS can be found in St.Petersburg library under the 
reference number 938 and in the Escorial library, Spain under the reference number995. 
It has been published.

Vin.2) Kitdb al-Muyassar on the subject of scholastic theology. It can be located in MSS 
form in Rampur library, India, under the reference number 323/312.

VIII.3) Shark al-Jdmi' al-Saghlr. The MSS is present in Rampur library under the 
reference number 207:262 and in Top Kapi in Instanbul under reference 2423. It consists 
of 334 folios.

VIII.4) Shark al-Jdmi' al-Kablr, on the branches of Fiqh.

VIH.5) Ghana al-Fuqaha'.

VIII.6) Tafslr al-Qur'dn, consists of 120 volumes, testament to its vastness.

VIII.7) Tarlqah al-Bazdawi, an approach to debate/polemics touching on the legal 
indications, namely the Qur'an, Sunnah, Ijma', Qiyas and Istidlal. In this work Bazdawi 
sets up a model of debate for other Fuqaha' to follow. Al-'Amidi, by way of contrast 
invokes not only the legal indications in his debate but also philosophy, as manifest in his 
work Irshdd.

VIII.8) Al-Mabsut Ft al-Fiqh, which consists of 11 volumes.

VIII.9) Zallah al-Qdri', on the subject of Qur'anic readings. The MSS is to be found in 
Kuparulu library, Istanbul under the reference number 3/103.

VIII. 10) Kanz al-Wusul lid Ma'rifat al-Usul, on the subject of Usul al-Fiqh, following 
the methodology of the Fuqaha' in the presentation of the work. Published. This book 
has been commentated on widely by the Fuqaha', some titles of which we list below:

VIII. 10.i) Kashf al-Asrdr or Kashf al-Bazdawl, written by 'Abd al-'Aziz Ibn Ahmad al- 
Bukhari Commentary published, conjoined with Usul al-Bazdawl.
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Vin.10.ii) Shark Usul al-Bazdawl by Salim Ibn Ahmad al-Sindi.

VIE. lO.iii) Shark Usul al-Bazdawl (known as al-Kafi lima qassar "anhu al-wafi) by Al- 
Husayn Ibn 'AH Ibn al-Hajjaaj Ibn "ali al-Sighnaqi.

VIII.10.iv) Al-Taqrir, by Muhammad Ibn Mahmud al-Babarfi. 

VIII.lO.v) Tanqlh al-Usul, by Sadr al-Shari'ah al-Asghar al-Mahbubi 

Vin.10.vi) Shark Usul al-Bazdawl, by Badr al-Din Muhammad Ibn Shams al-Din. 

VIII.10.vii) Al-Shdmil, by Aniir Katib Ibn 'Umar al-Farabi al-Itqarii al-Hanafi. 

VIII.10.viii) Shark Usul al-Bazdawl by Ilahdad al-Junpufi al-Hindi. 

VIII.10.ix) Takhrlj Ahddith Usul al-Bazdawl by Qasim Ibn Kutlubugha. 

VIII. 10.x) Shark Usul al-Bazdawl, (Author unknown). 

VIII.10.xi) Kashf al-Bazdawl (Author unknown)

VIII.10.xii) Shark Usul al-Bazdawl by al-Qadi Shihab al-Dln Ahmad Ibn 'Umar al- 
Dawlatabadi, at the bequest of Isa Ibn Muhammad al-Dahlawi.

VIII.10.xiii) Shark Usul al-Bazdawl by Sa'd al-Dln al-Khayrabadi. 

Vin.10.xiv) Shark Usul al-Bazdawl by Wajlh al-Din al-'Alawi al-Gujarafi. 

VIII.10.xv) Fawd'id (from) Usul al-Bazdawl by Qutb al-Din al-Shlrazi. 

VIII.10.xvi) Shark Usul al-Bazdawl by Shams al-Din al-Asfaharii. 

VIII. 10.xvii) Shark Usul al-Bazdawl by Abu al-Makarim al-Jarbardi. 

Vin.lO.xviii) Shark Usul al-Bazdawl by Qawam al-ETm al-Atran al-Hanafi. 

VIII.10.xix) Shark Usul al-Bazdawl by Abu al-Baqa' Muhammad Ibn Ahmad al-Hanafi. 

VIII.10.xx) Shark Usul al-Bazdawl by'Umar al-Arzinjarii.



249 

VIILlO.xxi) Shark Usul al-Bazdawi by Shams al-Din al-Fanari.

Vin.10.xxii) Shark Usul al-Bazdawl by 'Ala al-Din Musannifak. 

VIILlO.xxiii) Shark Usul al-Bazdawl by Mulla Khusro 

VIILlO.xxiv) TaTiqah 'Ala Usul al-Bazdawl by Hamld al-Din al-Hanafi 

VIH.lO.xxv) TaTiqah 'Ala Usul al-Bazdawl by Jalal al-Din Rasula al-Tibarii. 

Vin.10.xxvi) TaTiqah 'Aid Usul al-Bazdawl. By Qawam al-Din al-Kalci
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APPENDIX IX 

Amidi's Compositions

IX. 1) Al-Ihkam Fi Usul al-Ahkam, written in 625AH / 1228AD in both Medina and 
Damascus-

IX.2) Ghayat al-Muram Fi 'Ilm al-Kalam.

IX.3) Al-Mubin Fi Sharh Alfaz al-Hukania' Wa al-Mutaqaddimin.

IX.4) Muntaha al-Sawl Fi llm al-Usul.

Other works include.

K.5) Kashf al-Tamwlhat Fi Sharh al-Tanbihat

IX.6) Kitab al-Jadl.

IX.7) Abkar al-Afkar.

IX.8) Daqa'iq al-Haqa'iq (on logic).

IX.9) Al-Ma'akhidh 'Ala al-Razi

IX. 10) Mana'lh al-Qara'ih, a summary of Abkar al-Afkar.

IX. 11) Lubab al-Al-Lubab.

IX. 12) Tariqah al-Amidi Fi al-Khilaf.

IX. 13) Al-Mukhtasar Fi al-Khilaf.

IX. 14) Sharh Jidal al-Shafif.

IX. 15) Ghayat al-Aml Fi llm al-Jadl.

IX. 16) Muntaha al-Salik Fi Rutab al-Masalik.
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DC. 17) Dafil Muttahid al-I'tilaf.

DC. 18) Kitab al-Tarjihat (on disputation).

DC. 19) Al-TaTiqah al-Kablrah.

DC.20) Al-TaTiqah al-Saghlrah.

IX.21) Khulasah al-Abfiz.

DC.22) Ramuz al-Kanuz. about 'Ilm al-Kalam.

DC.23) Al-Nur al-Bahir Fi al-Hukm al-Zawahir.
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APPENDIX X

Ibn al-Sa'afl s 

commentaries and notes made on 'Majma' al-Bahrayn'

X.I) The commentary made 'Abd al-Latif Ibn 'Abd al-'Aziz Ibn Amln al-Dln Ibn Malak, 
better known as Ibn Farashta.

X.2) The commentary made by Muhammad Ibn Ahmad al-Qarastii al-'Umn.

X.3) The commentary entitled 'Mustajma'Fi Shark al-Majma'by Mahmud Ibn Ahmad al- 
'Ayrii.

X.4) A commentary by Muhammad Ibn Yusef al-Qunawi- 

X.5) A commentary' by 'Afi Ibn Muhammad Musannafak.

X.6) A commentary, 'Tashnif al-Masma'Fl Shark al-Majma' by Ahmad Ibn Muhammad 
al-Tarabulsi.

X.7) A commentary by Muhammad Ibn Qadi Ayathlugh Chalabisi. 

X.8) A commentary by Mustafa Ibn 'Umr-

X.9) A commentary, author unknown.

X.10) Notes on the commentary of Ibn Malak made by Qasim Ibn Qutlubugha.
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