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Abstract

A Critical Edition and Study of
Badi‘ al-Nizam al-Jami‘ bayna kitabay al-Bazdawi wa al-Ihkam

by Ibn al-Sa‘ati and its place in the History of Islamic Jurisprudence

Jurisprudence is one of the most important subjects of Islamic Studies because it is the
means of deducing religious categorisation of human acts and of deducing the rules which
regulate human affairs in a just manner. This study attempts to define the nature of
Islamic jurisprudence and its historical development as a discipline through the first seven

centuries of the Islamic era and somewhat beyond; to produce a critical edition and to

study one of the fundamental texts of Islamic jurisprudence: Badi‘ al-Nizam al-Jami°

Bayna Kitabay al Bazdawi wa al-Ihkam. This work is of great importance on account of

its unifying influence but its text has never received a critical edition or publication.

This thesis consists of two volumes, Volume One is written in English and is divided into

three parts.

Part One is confined to the history of Islamic jurisprudence from the inception of Islam,
through the various stages of development and until the end of the seventh century al-

Hijra (1300 AD).

Part Two concerns itself with the development of Islamic jurisprudence where the main
focus is to present a reasonably clear picture of the various processes that practitioners in

the field of Islamic jurisprudence have followed in order to derive (new) rules.

Finally Part Three deals, through a critical study, with the manuscript entitled Badi* al-

Nizam al-Jami‘ Bayna Kitabay al Bazdawi wa al-Thkam which brings together the two



I1
approaches one due to al-Bazdawi Usul al-Bazdawi and the other al-Thkam due to al-
Amdi. Also, it gives biographical accounts of the three authors, al-Bazdawi, al-Amdi
and Ibn al-Sa‘ati as well as a good description of the Badi' al-Nizam al-Jami‘ Bayna

Kitabay al Bazdawi wa al-Ihkam manuscript.

Volume Two is an edition of the Arabic text of Badi‘ al-Nizam al-Jami‘ Bayna Kitabay
al Bazdawi wa al-IThkam. This edition is made as concise as possible through a method of
comparing a selection of ten manuscripts, one of which is the original and one copied

from the original by the author's sister. Moreover, all reference to the verses of the

Quran, Hadith, Poetry and Prose and their praticioners taken from Badi‘ al-Nizam al-
Jami‘ Bayna Kitabay al Bazdawi wa al-Ihkam, have been identified with appropriate

commentaries.
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PART ONE
The History Of Jurisprudence
Chapter 1
Introduction

Theoretical jurisprudence (Usul al Figh) was purely an Islamic phenomenon. It was
formed and developed through a number of stages until it became a comprehensive sci-
ence. The task in this study is to elucidate the various stages of development of Islamic

jurisprudence during the first seven centuries of al-Hijra.

In this introduction we shall describe the state of the Arabian Peninsula on the eve of the
Islamic mission. In chapter II, we shall talk about the emergence of theoretical ju-
risprudence during the era of the Prophet Muhammad. Chapter III will deal with the de-

velopment of Islamic jurisprudence during the period of the four rightly guided Caliphs.

This will be followed by a description of Islamic jurisprudence during the "Umayyad

period in chapter IV. The last chapter of Part One, namely chapter V, will concentrate on
Islamic jurisprudence during the ‘Abbasid period - until the end of the 7th century, al-

Hijra (1300 AD)
I.1 The Arabian Peninsula On The Eve Of The Islamic Mission

During the sixth century A.D. the Arabian peninsula was surrounded by two strong
empires, the Persian and the Byzantine. Both empires exercised some influence on the
state of affairs in the Arabian Peninsula through their relations with the tribes of the

region. As a result, two satellite states evolved north of the Arabian peninsula, namely
where the Ghassanids co-operated with the Byzantines and the Lakhmids with the

Persians.

These two tribes carried out the policies of their respective masters. The Hijaz region,

however, was able to fend off Roman and Persian domination, with the principal tribe of
the region, the Quraysh, remaining in control of Mecca.

I.2 The Persian Empire

The Sassanid dynasty ruled the Persian empire from 226 A.D. until 651 A.D. Its Kings



embraced Zoroastrianism’, a religion based on the worship of fire, the symbol of good.
Manichaeism®, founded by Manichaios Manes> was another creed that flourished in
Persia and was considered to be similar to Zoroastrianism. Mazdaism’, was established in
the region in 487AD, a creed which acknowledged the principle of light and darkness.
But these systems of belief suffered when the Persian empire was defeated by the Islamic
forces in 670AD.

1.3 The Byzantine Empire

This Christian empire controlled the Mediterranean basin and the surrounding regions. A
number of philosophical schools were established during the period of Byzantian rule,
such as the Alexandria school in Egypt4, around 200 A.D, which mixed Christianity with
Greek philosophy thus producing the neo-Platonic philosophys. Such schools spread
Greek philosophy in towns like Nusaybin®, Harran’, and Urfa®, and involved the
translation of a number of works on medical and astrological subjects in Greek.

However, Byzantian influence in the region waned gradually with the spread of Islam,
particularly during the period of the four Rightly Guided Caliphs when the Byzantians

were driven to the area of the Bosphorus where they continued to rule until 1453A.D’-
1.4 The Jewish Community

Many Jews had fled the persecution of the Byzantian empire due to their collaboration
with Persia, its rival, to settle in the towns of al-Madina'O, and Khaybar”, while others
went as far as Yemen. The Jews, however, could not establish themselves as a viable

political or social force in the Arabian Peninsula. In time a state of suspicion obtained
between Muslims and Jews which led to the latter's expulsion from Al-Hijaz region.

I A monotheistic religion of ancient Iran founded by Zoroaster in the 6th century BC in which two twin spirits
are said to have existed, one of which chose truth and light, the other untruth and darkness.

2 Religious system with Christian, Gnostic and pagan elements, founded in Persia in the 3rd ¢ by Manes (c216-
276). The system was based on a supposed primeval conflict between light and darkness.

3 Worship of Ahura Mazda, the good principle in ancient Persian theology.

4 Akin to the schools of Literature and Philosophy of Alexandria, founded in 332BC by Alexander the Great.

5 Neo-Platonism- a synthesis of elements from the philosophies of Plato, Pythagoras, Aristotle, and the
Stoics, with overtones of Oriental Mysticism, dominant from the 3rd century AD, down to the closing of the
pagans schools by Justinian in 529AD.

6 Close to Mardin in Turkey, a centre of Greek excellence in Syriac times. Close to Syria.

7 South of Urfa, Turkey, location of the Temple of Sin (erroneously called the first university). A centre of
Greek learning during Syriac rule.
8 According to local tradition Urfa was the birthplace of Ibrahim. Known to the ancient Greeks as Orrhoe, hence

the Arabic appellation al-Rahha. An important garrison in Roman times . Also known as Edessa where the great
scientific works of late antiquity were translated into Syriac/Aramaic, and then into Arabic after the Muslim
conquest.

9 Constantinople, was founded in 324A.D. on the south end of the Bosphorus, as the second capital of the
Roman empire by Constantine the Great emperor of Byzantium. The seat of the Byzantian emperors was

captured by the Ottoman Turks in 1453 A.D. at the hands of Sultan Muhammad al-Fatih.

10 al-Madina al-Munawara. Known as Yathrib before Islam, it was the town Muhammad migrated to in 622AD,
where he is buried.

i1 Khaybar, a trading centre which attracted the Jews. Located between al-Medina and Tayma’.



I.5 The Southern Front

Prior to the emergence of Islam, Abyssinia and the Yemen conducted hostile policies
towards Al-Hijaz. This culminated in the attempted invasion of Mecca in the year of the
Elephantlz, by an army led by Abraha al-Ashram". Later, Muslims were granted a haven
by Al-Najjashi'®, the Christian King of Abyssinia. However, this Yemeni -Abyssinian
influence to the south of the Arabian peninsula was not as great as the power that was
wielded by the Persian and Byzantian powers to the north.

1.6 The Arabs

Before Islam, tribal conflict was rife among the Arabs in the peninsula and the periphery.
However, three tribes managed to achieve supremacy over the entire peninsula, namely,
the Manadhirah, the Ghassanids, and Quraysh, and each tribe had its own particular
rules.

a) The Manadhirah of Lakham: Their ancestry goes back to Qahtan, and they established
Al-Hira on the banks of the Euphrates River, near Babylon's, with the backing of the
Persian emperor Sabur the First in 240 A.D. ‘Amr Ibn ‘Adiy'®, was the first ruler of the
Manadhirah, and the last was Al-Nu‘man Ibn al-Mundhir (the fifth), known as Abu
Qabus - the husband of Hind'’, and addressed thus by the poet Al Nabigha al-
Dhubyani .

The Manadhirah played the role of cultural and political mediator between Arabs and the
Persians whereby the courts of Al-Hira hosted mutual discussions among poets and

delegationslg. The Manadhirah never converted to Zoroastrianism.

Al-Nu‘man ran out of favour with the Persian emperor Kisra®, and was imprisoned until
his death in 602 A.D. Afterwards the Persians abolished the autonomy of Al-Hira and

12 See Surah al-Fil (The Elephant), 105, 1-5. See, al-Mawsu‘ah al-Thaqafiyya, p648. Also, Sirat Ibn Hisham,
vl, pl67. Also, Tabagat Ibn Sa‘d, vl, p62. Also, Tarikh al-Tabari, v2, p172. Also, Tarikh al-Islam, al-Dhahabi,
vl, p2l.

13 A military commander of the Abyssinian army against the Yemeni forces during the 6th century who con-

quered the Yemen and established Christian temple, Al-Qulays. He attempted to conquer Mecca but failed. He
was attacked by an army of flies. See, 12 above.

14 An Abyssinian king, during the era of Muhammad who offered a refuge to Muslims exiled by Quraysh.
15 Renowned for its hanging gardens, one of the seven wonders of the World.

16 ‘Amr Ibn ‘Adi Ibn Nasr al-Lakhmi. Resided in al-Hira, where he died after 50 years of rule. See, Nihayat al-
‘Arab, v15, p316. See also, Tarikh Ibn Khaldun, v2, p262. Also, Al-Kamil, 1bn al-Athir, v1, p122. Also, al-
A‘lam, v5, p82.

17 Al-Nu‘man Ibn ‘Amr Ibn al-Mundhir al-Ghassani . Ruled South Syria and Jordan, 296AD. Died about 323AD.
See, al- A‘lam, v8, p38.

18 Al-Nabigha al-Dhubyani Ziyad Ibn Mu‘awiyya. One of the seven great poets associated with the Mu‘allaqat.
Born 535AD, died 604AD.

19 See, al-‘ igd al-Farid, Ibn ‘Abd -Rabuh al-Andalusi, v 2, PP40-121.
20 Grandson of the first Kisra, the Persian king, died 628AD.



ruled it directly by appointing a Persian ruler. This state of affairs continued until the
Muslims conquered Al-Hira in 633 A.D.

b) The Ghassanids: These tribes were also the descendants of Qahtan, and established an

emirate in Al-Sham (Greater Syria) which included Hawran and Al-Balqa ! They co-

operated with Byzantium and embraced the Christian faith. Al-Harith Ibn J ibla®® was the
most renowned of their kings. Justinian,” the Roman emperor, appointed him as king of
the Arab tribes in 529 A.D. Jabala Ibn Al-Ayham,?* the last of Ghassanid kings,
converted to Islam in 635 A.D.(14 H) after the conquest of Al-Sham by the Muslim
army. Later, Jabala renounced the Muslim creed and fled to Constantinople, where he
died in 640 A.D. (20 H).

The Ghassanid rulers received in their courts Arab poets such as Al-Nabigha al-
Dhubyani> (died about 604 A.D.) and Al Muraqgash al Akbar*® (died between 550-552
A.D.), ‘Algama al-Fahl”’ (died 603AD) and Hassan Ibn Thabit al-Ansari (died 54AH /
673AD).”® In sum, the Ghassanids played the role of political and cultural mediator

between the Arabs and Byzantium, but they did not succeed in spreading Christianity to
Al-Hijaz.

¢) The Tribe of Quraysh: The ancestry of this Arab tribe traces back to ‘Adnan. It con-
sisted of several sub-tribes connected to Al-Nadr Ibn Kinana al-‘Adnani*’. Quraysh

21 Hawran, situated south of Syria, between the Golan Heights and Druze mountains. Al-Balqa, situated north
Jordan.

22 Al-Harith Ibn Jibla al-Ghassani. Justinian made him king of the Arab tribes in 529AD. Frequently fought
against the Lakhmid Mundher. Visited Constantinople in 563AD. His rule lasted approximately 40 years. He

died in 570AD. See, Al-* Arab Qabla al-Islam, G.Zaydan, v1, p192. See also, Al-A‘ lam, Al-Zirik[i, v2, pp153-
154.

23 Justinian, became emperor in 527AD . Born 483AD, died 565AD. Carried out active construction programme
for the Byzantine empire and restoring buildings. His supreme achievement was the building of Santa Sophia in
Constantinople.

24 Tarikh Ibn Khaldun, v2, p281. See also, Futuh al-Buldan, Al-Baladhari, ppl41-142. Also, Al-A‘ lam, Al-
Zirik[i, v2, pl112.

25 Ziyad Ibn Mu‘awiyya al-Dhubyani, known as Abu Ummama, one of the seven great Jahili poets. See, Al-Shi‘r
wa al-Shu'ara’ , p38. See also, Nihayat al-’Arab, v3, p59. Also, Al-Aghani, al-Asfahani, v11, pp38-41. Also,
Kashf al-Zunun, p1048. Also, al-‘umda, Ibn Rushayq, v1, p63. Also, Al-A‘lam, al-Zirik[i, v3, pp54-55. Also,
Mu jam al-Mu allifin, v1, p738.

26 His first name is either ‘Awf or ‘Amr Ibn Sa‘d Ibn Malik. A leading Jahili poet, born in the Yemen, but lived
his life out in Iraq under the rule of the Ghassanids. See, Al-Aghani, v6, p127. See also, al-Shi‘r wa al-Shu‘ara’
p54. Also, Mujam al-Shu‘ara’ , al-Marzabani, p201. Also, Al-A lam, al-Zirikfi, v5, p95.

27 ‘Algama Ibn ‘Abda al-Tamimi, a leading Jahali poet. See, al-Shi‘r wa al-Shu‘ara’ , p58. See also, Kashf al-
Zunun, p802. Also, Mu jam al-Mu’allifin, v2, pp384-385. Also, Al-A‘lam, v4, p247.

28 A poet whose work spans both the Jahili and Islamic eras. A court poet of the Ghassanids and the Munadirah.
In Islam, became special poet to the Prophet. Died in Medina, reputedly at the age of 120 years. See, Al-Aghani,
v4, pp134-169. See also, Al-Isabah, v1, p326. Also, Kashf al-Zunun, p785. Also, Al-Shi‘r wa al-Shu'‘ara’
pl04. Also, Mujam al-Mu’allifin, v1, p530. Also, Al-A ‘lam, v2, ppl1750176.

29 Al-Kamil, Tbn Athir, v2, p10. See also, Tarikh al-Tabari, v2, p188. Also, Nihayat al-A’rab, v16, pl3. Also,
Al-A‘lam, al-Zirik[i, v8, p33. Dates of birth and death unknown.
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predominance was achieved by Qusai Ibn Kilab Ibn Murrah al-Fihri al-‘Adnani’° who
defeated the Khuza‘ah tribe’'. He subsequently seized Mecca, assumed leadership there
and became the custodian of Al-Ka‘ba. Later, this function was assumed by the House of

-

Bani ‘Abd al-Dar Ibn Qu_sai32.

The office of providing water to pilgrims was fulfilled by the Bani Hashim™. Before
Islam(Jahiliyya), Quraysh worshipped idols, then God chose Muhammad™ to be His
prophet to call upon people to embrace Islam. As a result, a few tribesmen of the Quraysh

followed Muhammad, while the great majority rejected the new religion and persecuted its

followers.

30 Leader of the Quraysh. Descended from the grandfather of the Prophet. Died in Mecca, and buried in Hajun.
See, Tabagat Ibn Sa‘d , v1, pp36-42. See also, Tarikh al-Tabari, v2, p181. Also, Al-Kamil, Ibn al-Athir, v2, p7.
Also, Sirat Ibn Hisham, v1, p42. Also, al-Rawd_ al-Anif, v1, p84. Also, al-A lam, v5, pp198-199.

31 Tribe descended from Qahtan, under the leadership of Khuza‘a al-Azadi al-Qahtani. Their territory located
between Mecca and Medina. Part of the tribe migrated to greater Syria. The custodianship of the Ka‘bah remained
in the hands of the Khuza‘a for 300 years until the coming of the Quraysh. See, Muruj al-Dhahab, v1, p208. See
also, Al-Muhabar, Ibn Habib, p318. Also, Mujam Qaba’il al-‘Arab, Kahhala, v1, p338. Also, al-A lam, v2,
p304.

32 ‘Abd al-Dar Ibn Qusai Ibn Kilab. His father gave him the office of chamberlain of Mecca, which included
custodianship of the Ka‘ bah. See, Al-Lubab, v2, p112. See also, al-Muhabar, Ibn Habib, p166 and p379. Also,
Al-A‘lam, v3, p292.

33 Hashim ‘Abd Munaf Ibn Qusai, known as ‘Amr. Traded in the Yemen during the winter months, and in Syria in
the summer. Born in Mecca 500AD, died in Ghaza, 524AD. See, Tabagat Ibn Sa‘d, v1, p43. See also, Al-Kamil,
Ibn al-Athir, v2, p6. Also, Tarikh Tabari, v2, p179. Also, Nihayat al-’Arab, v16, pp33-38. Also, al-A lam, v8,
p66.

34 Muhammad Ibn ‘Abd Allah Ibn ‘Abd al-Muttalib Ibn Hashim, from the Quraysh tribe. Born in Mecca 571AD.
He received his first revelation 610AD at the age of 43. Migrated to Medina , 16 July, 622AD, the beginning of
the Islamic calender. Died in Medina, 12 Rabi‘ al-Awwal (7th May, 632AD), 11AH. See, Sirat Ibn Hisham. See
also, al-Sirat al-Hallabiyya, passim. Also, Tabaqat Ibn Sa‘d, vl and v2, passim. Also, uyun al-Athar, ibn
Sayyid al-Nas, vl and v2, passim. Also, al-A ‘lam, v6, p219.



Chapter 11
Jurisprudence During The Era Of The Prophet

Prophet Muhammad was born in Mecca in the year 570 A.D. His father died before he
was born and his mother”> died before he completed his seventh year. His grandfather
‘Abd al-Muj[,talib36 took him in to his care, and on Muttalib's death Muhammad was
placed under the care of his uncle Abi Talib.”’

It was not until he had reached the age of forty that he received his divine call, and he
died at sixty-three, after having spent ten years in Medina.”

II.1 The Origins Of Theoretical Jurisprudence (Usul Al-Figh)

Theoretical jurisprudence was an integral part of Islam from it's early days, its oral exis-
tence preceding its written record. We know that the subject of theoretical jurisprudence
concerns the deeds of man and consists of religious instructions and legal politics tailored
especially for man's interests, be it related to matters of worship and the Hereafter, or the
livelihood of Muslims, such as the rules of commercial transactions, marriage, and the
penal code.

The rules of jurisprudence or the Ahkam of the Sharli‘ah are derived from four principal
sources, the Qur’an, the Sunnah of the Prophet, Consensus of the Prophet's disciples
(Ijma‘), and Analogy (Qiyas). The tools which are used to deduce these rules are called
theoretical jurisprudence (Usul al-Figh).

The basis for the extraction of jurisprudential rules during the life of the Prophet was
God's revelation to Muhammad (wahy) and the Muslim tradition (Sunnah ). Muslims
used to ask the Prophet for legal advice (fatwa), which he duly issued. But if the fatwa
was based on the Prophet's personal opinion ([jtihad), then it was subjected to
implementation or correction; if there was an urgent need to correct the Prophet's

opinion, revelation would follow.

35 Amina Bint Wahhab Ibn ‘Abd Munaf, from Quraysh tribe. Died S75AD See, Tabagqat Ibn Sa‘d, v1, p31 and p58
and p60 and p73. See also, Tarikh al-Islam, al-Dhahabi, v1, p21. Also, Sirat Ibn Hisham, v1, pp53-57. Also,
‘uyun al-Athar, Ibn Sayyid al-Nas, v1, p24. Also, al-A‘lam, v1, p26.

36 Ibn Hashim Ibn ‘Abd Munaf al-Qurayshi. One of the leaders of the Quraysh during Jahiliyya. Born in Medina,
and ruled Mecca between 520AD until 579AD. Died 579AD, See, Al-Kamil, Ibn al-Athir, v2, p4. See also,
Tarikh al-Tabari, v2, pl76. Also, Tarikh al-Ya‘qubi, v1, p203. Also, Tarikh al-Khamis, v1, p253. Also, ‘uyun
al-Athar , v1, p40. Also, Al-A ‘lam, v4, pp154-155.

37 ‘Abd Munaf Ibn ‘Abd al-Muttalib Ibn Hashim. Used to accompany Muhammad to Syria on business. Born
540AD , died 620AD. See, Tabaqat Ibn Sa‘d, v1, p75. See also, Al-Kamil, Ibn al-Athir, v2, p34. Also, Tarikh
al-Khamis, v1, p299. Also, Al-A ‘lam, v4, p166.

38 Al-Shama’ il al-Muhammadiyya, al-Tirmidhi, v1, pp4-5.



A good example of this was the acceptance of money by the Prophet from infidel pris-
oners of war (resulting from the battle of Badr) to buy their freedom. Although the
Prophet sought the counsel of his Companions before the laws of prisoners of war were
laid down, God's revelation came to correct the Prophet's judgment, as in the following

39
verses .

"It is not for any prophet to have captives until he has made
slaughter in the land. You desire the lure of this world

and Allah desires for you the Hereafter, and Allah is mighty
and Wise".

"Had it not been for an ordinance of Allah which had gone
before, an awful doom had come upon you on account of
what you took".

The laws adopted at the time of the Prophet are perceived as divine laws. God's reve-
lation in the Qur’an corrected wrong opinions and set up unprecedented legal laws. The
Prophet did not attempt to express a personal opinion if a Qur’anic statement already
existed, and he delayed issuing judgements as he awaited revelation. But, if there was no

revelation he then expressed his own opinion, which is endorsed by God's revelation.

It is clear that the sources of theoretical jurisprudence (Usul al-Figh) at the time of the
Prophet, then, constituted the Holy Qur'an®® and Muslim tradition*'. The latter included
the sayings, actions and endorsements of the Prophet. In the absence of a clear ruling on

a matter derived from these above mentioned sources, the innovator (mujtahid) might
resort to the application of analogy (Qiyés)42, when he would rely on his own opinion

(Litihad) ®.
I1.2 The Innovation Of The Prophet In Mecca

The Meccan stage was distinguished by emphasis on strengthening Islamic beliefs and
ideology which starts with the invocation of the Shahadah. Muslims were enjoined to
pursue a virtuous life and avoid evil. The burial of new born girls was prohibited, as was
the killing of other people unless done according to justice; adultery was forbidden and

marriage was encouraged, the seizure of other peoples' assets was prohibited and so on.

The Prophet during this period used to consult other Muslims in order to help him reach
the best of judgements or fatawa on issues not dealt with in the Qur’an. The Meccan pe-
riod lasted about thirteen years, ie until the migration to Medina* .

39 Surah al-Anfal, 8. 67-68.

40 Mugaddimah, 1bn Khaldun, p437.

41 Ibid, p452.
42 Ibid, p454.

43 Al-Milal wa al-Nihal, al-Shahristani, v2, p28.
44 Al-Shama'il al-Muhammadiyya, al-Tirmidhi, v1, pp4-6.



I1.3 The Innovation Of The Prophet In Madina

The Prophet Muhammad's leadership of the Muslim community in Madina lasted ap-
proximately nine years, and was dominated by focusing on issuing practical rules aimed
at educating the new Muslim society. During this period the foundations of the Islamic
state were laid down and the relations between Islamic society and non-Islamic com-
munities were defined. This period lasted until the death of the Prophet (11. A.H.)".

Personal reasoning and innovation employed during the time of the Prophet was not

confined to him alone, since the Companions were also permitted to arrive at new rules
through the process of Ijtihad, as the story of Mu‘adh Ibn Jabal* shows®’.

It is said that when the Prophet wanted to send Mu‘adh to Yemen, he asked him, " How
will you issue a judgement (if an urgent matter arises) and Mu‘adh replied, " I will refer to
the Qur'an". The Prophet then said, " but supposing you could not find evidence in the
Qur’an, what would you do then?". Mu‘adh replied, : I will refer to the Prophet's
tradition (Sunnah)." Muhammad then asked him, "And if you could not find anything
there?" Mu‘adh said, "I will reflect and express my own opinion".The Prophet nodded

approvingly.

Thus we find that the sources of theoretical jurisprudence, and the appropriate methods to
help deduce rules existed from the time of the Prophet, these rules being derived from the
Qur’an, the Sunnah and by process of Ijtihad. While the innovations of the Prophet were
included in Muslim tradition (Al-Sunnah al-Nabawiyya), the judgement of the
Companions was perceived as being compulsory for those who succeeded them, on
condition they were born out of consensus (Ijma‘). The real purpose behind such legal
processes was to ensure that Islamic jurisprudence mirrored new events, which in turn

required the issuing of new rules to organise the Islamic society.

Undoubtedly the first teacher of Usul al-Figh was Muhammad himself. He was the first
Qur’an reader, the first explicator of the Qur’an, the first to lay down the Islamic law and
from whom the Companions learned the rudiments of Islamic jurisprudence and Ijtihad,

a legacy that was passed onto succeeding generations of Muslims.

45 Al-Sirat al-Nabawiyya, 1bn Habban, p127. See also, Tabagqat Ibn Sa‘d ,v1, p154. Also, Al-Kamil fi al-Tarikh,
Ibn al-Athir, v2, p50. Also, Sirat Ibn Hisham, v2, p101.

46 Mu‘adh Ibn Jabal al-Ansari. Died, 18AH / 639AD He was a judge, a Hadith specialist. See, Tabagat Ibn Sa‘ d,
v3, p120. See also, al-Isabah, v3, p106, para 8039. Also, al-Muhabbar, Ibn Habib, pp286-304. Also, al-
A‘lam 1, p258. Also, al-Isti‘ ab, 1472.

47 Talkhis al-Habir, v4, p182. See also, Al-Tahsil, al-Armawi, v1, p395. Also, Al-Burhan, Al-Juwayni, v2,
p772.



Chapter 111
Jurisprudence During The Time
Of The Rightly Guided Caliphs

Muslims' queries during the lifetime of the Prophet were answered by him personally,
relying on God's revelation or the Prophet's wisdom. But, after the death of the Prophet
in 630 A.D. (11 A.H.) a different era commenced under the leadership of the four rightly

guided Caliphs. New events required the laying down of appropriate Islamic rules which
were not mentioned in either the Qur’an or the Muslim tradition.

In this respect the four guided Caliphs sought the help of senior Companions in the
process of extracting rules. The latter were best placed to explain the Qur'an and provide
accounts of the Muslim tradition, possessing, as they did, substantial knowledge

concerning the rules which were implemented at the Prophet's time. The principle of
consulting (shura ) the Companions was often applied during the era of the four guided

Caliphs, where adherence to Shura was strict.*®
II1.1 Jurisprudence During The Reign Of Abu Bakr

Abu Bakr® was ranked as the closest of Muhammad's Companions. He was the first to
endorse Muhammad's prophethood, and he volunteered to accompany the Prophet on his
migration (Hijra) from Mecca to Madina. The significance of this latter story was noted

: - 50
in the Quran.’

Abu Bakr remained at the side of the Prophet in Madina for 10 years through which he
aided him in peace and war, and executed some functions on his master's behalf, such as

leading the pilgrimage in 630 A.D. (9 A.H.). When the Prophet fell sick on the eve of
his death, he ordered Abu Bakr to lead the Muslims in prayer.”’

When the Prophet died in 632 A.D. (11 A.H.) Muslims pledged their allegiance to Abu

48 Tafsir al-Qurtubi, v4, p251. See also, Nayl al-Awtar, Al-Shawkani, v7, p188. Also, Tarikh ‘umar Ibn al-
Khattab, Ibn al-Jawzi, pp213-215. Also, Tarikh ak-Tabari, v5, p18. Also, al-Muhalla, Ibn Hazm, v9, No 1780.
Also, Al-Muhadhab, Al-Shirazi, v2, pp311-314.

49 ‘Abd Allah Ibn ‘Uthman Ibn ‘Amr al-Taymi al-Qurayshi. Born, 573AD. Died, 13AH / 634AD. See, Al-Isabah,
para 4808. See also, Tarikh al-Tabari, v4, p46. Also, Sifat al-Safwa, Ibn al-Jawzi, v1, p88. Also, Tarikh al-
Khamis, v2, p199. Also, al-A‘lam, v4, p102.

50 Surah al-Tawbah, 9:40.

51 Tafsir al-Fakhr al-Razi, v8, p163. See also, Sahih Muslim, Sharh al-Nawawi, v11, p95; v12, pp2205-206;
v15, pp154-155. Also, Sunan Abu Dawud, v3, Hadith No 2939. Also, Fath al-Bari, v5, p67, pp268-269. Also,
‘Umdat al-Qari, v2, p169; v14, p31. Also, Nayl al-Awtar, v6, p30. *Also, Masabih al-Sunnah, v?2, p268. Also,
Tarikh al-Tabari, v3, p154.



Bakr and bestowed on him the title of caliph.52 His term ended with his death in 13 A.H.
(634 A.D.) after he served for a little over two years.

Abu-Bakr closely upheld the principle of consultation (shura) during his rule, laying
down the foundations of the Caliphate. But he did not confine the principle of Shura to
the Caliphate alone. He extended it to cover consultation with his Companions on related
matters in order to deduct legal rules which did not contradict the Qur’an or the Sunnah of

the Prophet. A case in point was his opposition to the apostates which led to a consensus
(Ijma‘) among senior Muslims to fight the apostates and thus prevent wider distur-

54
bances.

Consultation was carried out over issues which did not have clear evidence in the Qur’an
and Muslim tradition, and in explaining vague texts. This innovation or independent
reasoning was considered to be, however, mere provisional opinion because any judge-
ments based on innovation was bound to be changed when and if stronger references

appeared.
I11.2 Jurisprudence During The Era Of ‘Umar Ibn al-Khattab

‘Umar succeeded Abu Bakr as caliph in 634AD by due process of consultation between
the Companions and Abu Bakr himself, the latter enjoining that ‘Umar succeed him.”
“‘Umar was born in 584AD and died at the hands of the assassin Abu Lu’lu’ah Fayruz>®
in 643AD.

Under ‘Umar's leadership the Islamic state expanded its frontiers eastwards to Khorasan

and westwards to Egypt, encompassing within its ambit a rich complex of new peoples,
religions, tongues and cultures. As a consequence there arose new socio-political issues
with regard to ruling the new territories, necessitating, by process of Ijtihad, the

52 The Qur‘an was collected under the aegis of Zayd Ibn Thabit. Zayd Ibn Thabit Ibn al-Dahhak al-Khazraji al-
Ansari, collected pieces of the Qur'an together during the lifetime of Muhammad. Sent manuscript of the Qur'an
to Abu Bakr. One of the leading Companions. Born in Medina, 611AD. Leading fagih, Qur’an reader, judge and
head of the Inheritance Office. He became governor of Medina in the absence of ‘Umar. Later revised the
manuscripts of the Qur'an and presented them to ‘Uthman. He related some 92 Hadith. Died, 45AH / 665AD, or
51AH / 671AD. See, Tadhkirat al-Huffaz, v1, p124. See also, Mashahir ‘Ulama’ al-Amsar, Ibn Habban, p29.
Also, Al-Thugat, v3, pl135. Also, Sifat al-Safwa, v1, pp294-295. Also, Al-Isabah, v1, p561, part no 2880.
Also, Al-Isti‘ab, v1, p188. Also, Al-‘Ibr, al-Dhahabi, v1, p53. Also, Sir A‘lam al-Nubala’ , v2, pp426-441.
Also, Usd al-Ghabah ,v2, p221. Also, Al-A‘lam, v3, p57. Also, Al-Ahkam al-Sultaniyya, Al-Mawardi, p14.

53 Al-Ahkam al-Sultaniyya, al-Mawardi, pp4-14. See also, ‘Umdat al-Qari, v14, p221. Also, Surah al-Shura,
42:38.

54 Tarikh al-Tabari, v3, pp221-276. See also, Futuh al-Buldan, Al-Baladhari, pp103-127. Also, Musnad Ahmad,
vl, p13. Also, Fath al-Bari, v1, p96. Also, ‘Umdat al-Qari, v20, p16; v24, pp263-264. Also, Tafsir al-Qurjab?,
v8, p62.

55 Tarikh al-Tabari, v1, section 8, p197.

56 Al-A‘am, Al-Zirik[i, v5, pp45-46.
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derivation of new legal rules by which these territories could be governed in accordance
with the Shari‘ah.

During ‘Umar's rule we detect the first signs of a bona fide school of Figh. In accor-
dance with Shari‘ah procedure ‘Umar Ibn al-Khattab referred new issues for legal
scrutiny to the Qur’an and the Sunnah of the Prophet to seek out a ruling (hukm). If no
indication could be found therein ‘Umar strived, in consultation with the Companions, to
formulate a new ruling to cover the new issue. If no consensus (Ijma‘) could be reached
then 'Umar advised his Companions to reach a considered opinion of their own ([jtihad)

through the process of analogy (Qiyéls).57

‘Umar was not alone in resorting to Ijtihad where no ruling could be found in the Qur’an
or the Sunnah of the Prophet58 All the Companions indeed frequently resorted to Ijtihad »

in their quest to arrive at a ruling.

Muhammad had imposed the poll (jizya) tax on non-muslims, initially on the Tayma

people60, allowing them to remain unmolested on their land in return for payment of Jizya
®! "and Abu Bakr continued this policy during his caliphate.62

‘Umar proved more flexible in his handling of the Jizya tax. He allowed, for example, by
process of Ijtihad, the inhabitants of Homs® to pay tax according to their capacity to
afford it,** yet allowed his general in North Syria and Iraq (Al-Jazira® ), ‘Iyad Ibn
Ghanam al-Fihri®®, to impose on its Dhimmi inhabitants a fixed jizya at the rate of one
dinar, or its worth in commodities such as wheat, oil or vinegar, this imposition deriving

from the circumstances which obtained thereby.67

We find no mention of the land (kharaj) tax during the caliphate of Abu Bakr®®, but find

57 I'lam al-Muwagqi‘in, v1, p51.

58 Tarikh Al-Madhahib al-Islamiyya, Abu Zahra, v2, p22. See also, Tarikh al-Tashri‘, al-Khudari, pp87-88.

59 Tarikh al-Tashri‘, Al-Sayis, p80.

60 Tayma is situated between Tabuk in the north and Khaybar in the south, on the edge of the Nafud desert. See,
The Kingdom of Saudia Arabia, Edited by Anna Dowson, Stacey International 1977 London p49, 53, 65, 78. See
Also, al-Rawd al-Mi ‘tar, al-Himyari, ppl146-147.

61 Futuh al-Buldan, p40.

62 Ibid, p71, 124 and 150. See also, Tartkh al-Tabari, v3, p406.

63 Located central Syria, formerly Emesa under Roman rule . See, Guide to Syria, Afif Bahnassi, pp154-167.
See also, Al-Rawd al-Mi‘tar, al-Himyari, pp198-199.

64 Tarikh Medina Dimashgq, Ibn ‘Asakir, v1, p510.

65 Located north east Syria, north west Iraq, south east Turkey. See, Futuh al-Buldan, pl74, ppl177-178.

66 ‘lyyad Ibn Ghanm Ibn Zuhayr al-Fihri, one of the Prophet's Companions, who participated in the conquest of
al-JaZira during the era of ‘Umar Ibn al-Khattab. Died, 20AH / 641AD. See, al-Isabah, no 6142. See also, Sifat
al-Safwa, Ibn al-Jawzi, v1, p277. Also, Futuh al-Buldan, p179. Also, al-A ‘lam, v5, p99.

67 Kitab al-Kharaj, Abu Yusef, p41.

68 Tarikh al-Tabari, v3, p406.
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it emerging during ‘Umar's rule, as a consequence of a conflict which arose between

himself and the Mujahidin over the description and the distribution of booty gained from

the conquered territories.

According to the Mujahidin this booty, including land, should be divided amongst
themselves,” and they cited in support of their claim surah al-Anfal:”’

"And know that whatever you take as spoils of war, Lo, a fifth

thereof is for Allah, and for the messenger (for the State) and
for the kinsman (who is in need) and orphans and the needy

and the wayfarer, if you believe in Allah and that which We
revealed to our slave on the day of discrimination, the day

when the two armies meet. And Allah is able to do all things".

The Islamic military drew an analogy between their situation in Iraq and Syria and the
battle of Khaybar (7AH / 628 AD). The Prophet considered that booty from this battle
should be distributed according to the above quoted verse ', ie one fifth to the state and
the remainder to the Mujahidin. The Prophet, however, added later that the people of

Khaybar72 could retain their land and half of their harvest, with the other half being dis-

tributed according to what is stipulated in the Qurna.

The Mujahidin argued analogically that the lands of Iraq and Syria should be distributed
according to the distribution of booty at Khaybah, as indicated in the above quoted verse.
‘Umar, however, refused to countenance this argument; instead he stipulated that the

booty won in these lands was to be considered fay’ (wagqf), namely, booty gained

without fighting.74

He stipulated that lands in the new territories should be retained by their owners on

payment of a land tax (kharaj),” a ruling that ‘Umar arrived at through the process rea-
soning. ‘Umar feared that if lands were to be granted to the Mujahidin they might tire of

Jihad and settle on the lands as farmers.”®

By allowing the original land owners in the newly annexed territories to remain and freely
till their land on payment of the Kharaj tax, ‘Umar avoided unrest and rebellion.”’” Thus
‘Umar reacted to contemporary events by formulating rules derived from various sources
other than the Qur'an and the Sunnah of the Prophet, in consultation with the

69 Futuh al-Buldan, p25.

70 Surah al-Anfal, 8:41.

71 See, Sunan al-Bayhagqi, v6, p317.

72 Bidayah al-Mujtahid, v2, p5.

73 Kitab al-Kharaj, Abu Yusef, pp23-24.

74 Kitab al-Kharaj Wa Sina 't al-Kitaba, Qudama lIbn Ja‘far, pp59-60.
75 Sunan al-Bayhaqi, v9, ppl135-136.

76 Kitab al-Amwal, 1bn Zunjawi, vl1, p211.

77 Futuh al-Buldan, p326.



Companions. Through these rules Islamic society could be wisely governed.

Consultation between ‘Umar and the Companions led to a consensus of opinion (Ijma°)
on certain issues. These Companions included ‘Uthman Ibn ‘Affan, ‘Ali Ibn Abi Talib,
Talhah and Mu‘adh Ibn J abal,78 as well as members from the Ansar, five from the Aws

tribe and five from the Khazraj.79

The incidence of the Kharaj tax, then, provides an example of ‘Umar's legal judgement
applied to a new issue in the public's interest. The ‘Ulama’ endorsed the considered
opinion ([jitihad) of ‘Umar and in doing so endorsed his ruling fatwa and thus his method

of legal reasoning, in what amounts to the beginnings of a definitive school of Figh.

Of this al-Sha‘abi’® said, 'If the people differed over a matter (which couldn't be re-
solved) they would look to ‘Umar (for guidance)', as pointed out also by Imam
Mujahid.?' Ibn Mas‘ud said, “Umar possessed nine tenths of all learning'®, whilst ‘Abd
Allah Ibn al-Musayyib83 placed ‘Umar next in learning to the Prophet. Al-Tabari*
remarked that, 'only Ibn Mas‘ud comes anywhere near to ‘Umar in knowing Figh, and to

the Caliph he always deferred".”

There were a number of graduates from ‘Umar's school of Figh, including Ibn Mas‘ud

78 Kitab al-Amwal, 1bn Silam, p61.

79 Kitab al-Kharaj, Abu Yusef, pp25-26.

80 ‘Amr Ibn Sharahil al-Sha' abi al-Himyari. Born , 19AH / 640AD. Hadith and Figh specialist, also excelled in
poetry. Died, 103AH / 721AD. See,Tahdhib al-Tahdhib, v5, p65. See also,Wafiyyat al-A‘yan, v1, p244. Also,
Tahdhib Ibn ‘Asakir, v, p138. Also,Tarikh Baghdad, v12, p227. Also, Hiliyyat al-Awliyya, v4, p310. Also,
Al-A‘lam, v3, p251. Also, Mashahir ‘Ulama’ al-Amsar, Ibn Habban, p163, no 750. Also, Al-Thugat, v5, p18S5.
Also, Tarikh al-Thugat, p243. Also, Al-Kashif, v2, p49. Al-Tagqrib, v1, p387. Also, Al-Jam® , v1, p473.

81 Mujahid Ibn Jabr Abu al-Hajjaj al-Makki. Born, 21AH / 642AD. A successor. A notable Qur'an reader and
expositor. Died, 104AH / 722AD. See, Sifat al-Safwah, v2, pl17. See also, Mizan al-I‘tidal, v3, p9. Also,
Mujam al-Udaba’ , Yaqut, v6, p242.

82 ‘Abd Allah Ibn Mas‘ud al-Hudhali, one of the leading Companions. A companion of the Prophet. Head of the
treasury in Kufa. Operative in Medina during the Caliphate of ‘Uthman. Reputed to have memorised 848 Hadith.
Died, 32AH / 653AD. See, Musnad Ahmad Ibn Hanbal, v1, pp374-384. See also, Tabagqat Ibn Sa‘ d, section 3,
vl, pl06. Also, Mashahir ‘Ulama’ al-Amsar, Ibn Habban, p29. Also, Al-Tajrid, v1, p334. Also, Al-Isabah, v2,
pp368-370, part no 4955. Also, Sir Alam al-Nubala’ , v1, p461.

83 Ibn Zuhayr al-Dabbi. An Abbasid prince, governor of Egypt under Harun al-Rashid's government,
176 AH/792A.D. Died 179AH/ 795A.D. See, al-Nujum al-Zahira, Ton Tughri Baradi, v2, p85. See also, al-Wulat
Wa Kuttab al-Qudat, Al-Kindi al-Masri, p135. Also, Al-A‘ lam, v4, p137.

84 Muhammad Ibn Jarir al-Tabari. Born, 224AH / 839AD. died 310AH / 923A.D. A leading Figh specialist,
Qur’an reader and interpreter, historian and mujtahid. His leading published works include, ‘Akhbar al-Rusul Wa
al-Muluk (Tarikh al-Tabari)', ' Jami‘ al-Bayan Fi Tafsir al-Qur’ an ( Tafsir al-Tabari)', 'lkhtilaf al-Fugaha’ ', ‘Juz’
Fi al-I'tigad’. See, Mujam al-Udaba’ , v6, p423. Also, Tarikh Baghdad, v2, pp162-169. Also, Wafiyyat al-

A‘yan, v1, pp577-578. Also, Al-Fihrist, Ibn Nadim, v1, pp234-235. Also, Tahdhib al-Asma’ Wa Lughat, v1,
pp78-79.

85 I‘lam al-Muwaqiin, Ibn Qayyim al-Jawziyya, v1, pl6.
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himself, Zayd Tbn Thabit,*® ‘Abd Allah Ibn ‘Umar Ibn al-Khatfab®’ and ‘Abd Allah Ibn
‘Abbas.*®

II1.3 Jurisprudence During The Rule Of ‘Uthman Ibn ‘Affan

On his death bed ‘Umar, (he was stabbed by a Persian called Abu Lu’lu’ah in 26 Dhu al-
Hajja 23 A.H.\ 644 A.D),* ordered six men from the Prophet's Companions to choose a
caliph from among themselves, ‘Uthman Ibn ‘Affan, ‘Ali Ibn Abi Talib, ‘Abd al Rahman
Ibn ‘Auf, Sa‘d Ibn Abi Waqqas, Talha Ibn ‘Ubayd Allah and Al-Zubayr Ibn al-Awam.
They consulted each other and elected ‘Uthman Ibn ‘Affan caliph.

Immediately ‘Uthman Ibn ‘Affan exercised his newly acquired powers, sending letters to
Land Tax (Kharaj) collecters saying: " Therefore, Allah (God) has created people justly,
so He would not accept except that which is just. Give people their rights, and demand
from them adherence to their duties. Be trustworthy. Be faithful. Do not be unjust to the

orphan, or to the one you have pledged to protect."go

The Islamic nation became significantly richer during ‘Uthman's reign (13AH / 634AD-
23AH / 643AD). This increase in wealth required new legal rulings. ‘Uthman, exercising
his jtihad, used the following verse from the Qur’an as a proof for extending the distri-
bution of wealth for Muslims:

"Say: Who hath forbidden the adornment of Allah which He

hath brought forth for his bondmen, and the good things of
His providings? Say: Such, on the day of Resurrection, will

86 See 60 above.

87 Born 613AD. Fighter during the eras of Muhammad, Abu Bakr, ‘Umar and ‘Uthman.

A leading Hadith and figh specialist. Died, 73AH / 692AD. See, Tabagqat Ibn Sa‘d, v2, p373; v4, pp142-188.
Also, Nasab Quraysh, Al-Zubayri, p350. Also, Tahdhib al-Asma’ Wa al-Lughat, v1, p278. Also, Wafiyyat al-
A‘yan, v1, p246. Also, Al-Tajrid, v1, p325. Also, Sir Alam al-Nubala’ , v3, p203.

88 ‘Abd Allah Ibn ‘Abbas Ibn ‘Abd al-Muttalib al-Hashimi al-Qurashi, born 619AD.

A contemporary and friend of Muhammad. A leading mufi, linguist, interpreter of the Qur’an, poet and histo-
rian. Published works include, 'Tafsir Ibn ‘Abbas’, resided and died in al-Ta’if, 68AH / 687AD. See, Tarikh
Baghdad, v1, p175. See also, Tarikh al-Islam, Al-Dhahabi, v2, p266. Also, Kashf al-Zunun, p438, 1226. Also,
Tabagat Ibn Sa“ d, v5, pp30-35. Also, Mashahir Ulama’ al-Amsar, p28. Also, Al-Kamil Fi al-Tarikh, 1bn al-
Athir, v3, p206. Also, al-Isabah, v2, p330, part no 6175. Also, Sir A‘lam al-Nubala’ , al-Dhahabi, v3, pp331-
359. Also, Nasab Quraysh, pp147-149. Also, Al-Bid’ Wa al-Tarikh (al-Balkhi), al-Maqdasi, v5, p109. Also, Al-
A‘lam, v4, p95. Also, Mujjam al-Mu allifin, v2, p249. Also, Al-Tafsir Wa al-Mufassirun, al-Dhahabi, pp65-83.
Also, Usd al-Ghabah, v3, ppl92-195. Also, Tafsir al-Tabari, v3, p4T; v20, p43. Also, al-Itqan, al-Suyufi, vl,
pl19, p120; v2, p183, 188, 189. Also, Al-Madhahib al-Islamiyya Fi Tafsir al-Qur’an, pp65-67. Also, Fajr al-
Islam, p248. Also, 1ythar al-Haqq, p159. Also, Wafiyyat al-A* yan, v2, p567. Also, Tahdhib al-Asma’ Wa al-
Lughat, al-Nawawi, v2, pl11. Also, Miftah al-Sa‘ada, Tash Kubri Zada,passim. Also, Manhaj al-Magal Fi Tahgiq
Ahwal al-Rijal, al-Istrabadhi, pp206-207. Also, Muntaha al-Magqal, Al-Istrabadhi, ppl186-188.

89 Abu Lu’lu’ah Fayruz al-Majusi from Nahawend. He was a slave to al-Mughira Ibn Shu‘bah. See, Tabagat Ibn
Sa‘d, v5, p8. Also, al-Isti‘ab, v2, p423. Also, al-A‘lam, v4, p195. See also, al-Bidayah Wa al-Nihavah, v7,
pl130, ppl40-141. Sec also, Tarikh Ibn Khaldun, v2, p534, pp543-546.

90 Tarikh al-Tabari, v5, p44.

14



be only for those who believed during the life of the World.
Thus do We detail Our revelations for people who have

knowledge".91

Although Muslims tended to accumulate more wealth under ‘Uthman's rule, their earn-
ings invariably came from permissible (halal) sources. The following quotation from Ibn
Khaldun describes accurately the general thinking of the time,

"There is nothing in religion to prohibit the enjoyment of
wealth when acquired legally. Muslims were not extravagant

in spending their wealth because they did not breach Shari‘ah

rules. Wealth helped Muslims to spend money on just causes
and do good deeds which would lead them to paradise in the

hereafter."

Under ‘Uthman's leadership new problems arose concerning the administration of

cultivated land, as the Islamic state expanded. The selling of these lands was also for-
bidden.”* ‘Uthman, to appease the soldiers, created a system whereby the lands were left
in the hands of the native farmers who were required to submit a percentage (kharaj) of

their earnings to the treasury and then this money would be passed onto the soldiers.”

At the same time ‘Uthman, in response to the changing conditions and in order to derive
new rules with which to administer these new lands, created the system of Igta“ . This is

where certain land was granted to the Companions, who included al-Zubayr,95
Khabbab,’°Ibn Mas‘ud,”” and Ibn Yasar.”® This development was agreed upon

consultation with the Companions.

This system was extended to many other Companions.99 Again, the farmers on these
lands would submit a percentage of their produce (kharaj) to the owner of the land, and

the latter would be obliged to submit a percentage to the treasury.loo Under this system

land was allowed to be exchanged, and was also purchased back by the govemment.m]

91 Surah al-A‘raf, 7:32.

92 Mugaddimah Ibn Khaldun, p205.

93 Tarikh al-Tabari, v4, pp31-33.

94 Kitab al-Amwal, Tbn Silam, p262.

95 Al-Zubayr Ibn Al-‘Awwam al-Asadi al-Qurashi. One of the first fighters for Islam, 594AD, slain in the battle
of the Camel, 36AH / 656AD. See, Sifat al-Safwa, v1, p132. See also, Tahdhib Ibn ‘Asakir, v5, p355. Also,
Hilliyat al-Awliyya’, v1, p89. Also, al-Riyad al-Nadira, pp262-280. Also, Al-A‘lam, v3, p43.

96 Ibn al-Aratt Ibn Jandala Ibn Sa‘d al-Tamimi. Died, 37AH / 657AD. A muhadith. See, Hillivat al-Awliyya’, v1,
pl43. Also, al-Isabah, v1, p4l16. Also, Sifat al-Safwa, v1, p168. Also, al-A ‘lam, v2, p301.

97 See 82, above.

98 ‘Ammar Ibn Yasar Ibn ‘Amar al-Kinani al-Qahtani. Born 567AD. Slain at the battle of Siffin, 37AH / 757AD.
A muhadith. See, al-Isabah, biography no 5706. Also, Tarikh al-Tabari, v6, p21. Also, al-Isti‘ab, v2, p469.
Also, Hilliyat al-Awliyya’, v1, p139. Also, Sifar al-Safwa, v1, p175. Also, Khulasat Tadhhib al-Kamal, p137.
Also, al-A‘lam, v5, p36.

99 Tarikh al-Tabari, v3, p589. See also, Kitab al-Kharaj, Abu Yusef, p62. Also, Futuh al-Buldan, Baladhari,
p335. Also, Sunan al-Bayhagqi, v6, p145. Also, Tarikh Baghdad, al-Khafib, v1, pp19-20.

100 Kitab al-Amwal, Ibn Silam, pp261-262.

101 Tarikh al-Tabari, v4, p281.
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The fact that this Igta‘ system was continued by ‘Ali'”” and then the Umayyad gov-
ernment' is testament to ‘Uthman's reasoning (Ijtihad) in this matter, an [jtihad which

was based on the [jma‘ (consensus) of the Companions and himself.

Another issue in which ‘Uthman practised Ijtihad related to the matter of divorce.
Previously if the husband divorced his wife during a period of sickness and then died, his
wife could be left without a penny. ‘Uthman changed this in order to benefit the divorced

wife.

A case study was provided by ‘Abd al-Rahman Ibn ‘Auf'®, who divorced his wife during
a period of sickness from which he died. Uthman ruled that such a divorce was null and
void, and duly awarded a quarter of the husband's estate to the wife, on account of the
following Qur’anic line, ' And unto them belongs the fourth of that which you leave if
you have no child'®, a ruling, incidentally, that was based on an Ijma‘ of the

: 106
Companions'.

Another example of ‘Uthman's Ijtihad is his judgement passed on the issue of divorce
and marriage concerning a divorced woman and her sister. Would it be possible, ‘Uthman

was asked, for a man who divorced his wife to marry her sister during the divorced
wife's waiting period (idda) ?

‘Uthman pointed to two verses in the Qur’an, one of which allows such a procedure,
whilst the other forbids it. The first one, which allows the procedure, reads: ‘Marry of the
woman who seem good to you, two or three or four; and if you fear that you cannot do
justice, then one only or that your right hand possess.'107 The one that forbids the

practice, reads : 'And forbidden unto you that you should have two sisters together.'lo8

‘Uthman weighed these two conflicting indicators (tarjih) and decided in favour of the

second, the one that forbids.

‘Uthman's rule is noted for his collection of the Qur’an into one complete work. The

102 Ibid, v3, p589.

103 Tarikh Damascus, Ibn ‘Asakir, v2, section 1, pl145.

104 Abu Muhammad al-Zuhri. One of the ten muslims promised Paradise, and one of the famous Shura six.
Fought alongside Muhammad. Born in Mecca, 580AD. Died 32AH/652AD. See, Tabagat Ibn Sa‘ d, v 3, pp87-97.
Also, al-Tarikh al-Kabir, al-Bukhari, v5, p240. Also, al-Tarikh al-Saghir, v1, pp50-51. Also, Sir A‘lam al-
Nubala’, v1, p68. Also, al-Jarh Wa al-Ta'dil, v5, p247. Also, Hilliyat al-Awliyya’, v1, pp98-100. Also, al-
Isti‘ab, v6, pp68-84. Also, Usd al-Ghabah, v3, pp480-485. Also, al-Isabah, v2, p416. Also, Sifat al-Safwa, v1,
p135. Also, Al-Jami‘ Bayna Rijal al-Sahthayn, p281. Also, al-Ma ‘arif, Ibn Qutayba, pp235-240. Also, al-
A‘lam, v3, p321.

105 Surah al-Nisa’ , 4:12.

106 Ithar al-Insaf, Sibt Ibn al-Jawzi, pp138-139, p169, p179.

107 Surah al-Nisa’, 4:3.
108 Ibid, 4:23.
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compilation of the Qur'an occurred in three stages, the first during the Prophet
Muhammad's time when the emphasis was on memory involving such Companions as
Abi Bakr, ‘Umar, ‘Uthman himself, ‘Ali, Talhah,'” Sa‘d Ibn Abi Waqqas''® and
others.''! Other Companions noted down the pieces of the Qur’an, including in particular
Ubay Ibn Ka‘b''? and Zayd Ibn Thabit.'"> Muhammad, however, did not order these

pieces to be collected in one book.

The second stage in the collection of the Qur'an occurred during Abu Bakr's rule. After
the state had lost in the battle of ‘Agraba’,''*12AH / 633AD. over seventy Companions
who had memorised the Qur'an. At ‘Umar's behest Zayd Ibn Thabit'"> was given the
task of collating material, both from the pieces (on which verses of the Qur'an were
written) and by tapping the memories of the Companions, with the objective of producing
a book, the Quran. It was this copy that ‘Uthman inherited from ‘Umar.''®

The problem during ‘Uthman's era lay with the number of different readings given of this
Qur’an throughout the Islamic world. For example, in Syria the chief reciter of the Qur’an

was Ubay Ibn Ka‘b'"” whose recital differed from that of ‘Abd Allah Ibn Mas‘ad'"® in

109 Talhah Ibn ‘Ubayd Allah Ibn ‘Uthman al-Taymi al-Qurashi. Born 596AD. He was slain at the battle of the
Camel, 36AH / 656AD. See,Tabaqgat Ibn Sa‘d, v3, ppl52-161. Also, Musnad Ahmad Ibn Hanbal, v1, ppl160-
164. Also, Sifat al-Safwa, vl1, p130. Also, Hilliyat al-Awliyya’, v1, p87. Also, al-Lubbab, Ibn al-Athir, v2,
p88. Also, al-Muhabbir, Ibn Habib, p355. Also, al-Jarh Wa al-Ta‘dil, v4, p471. Also, Mashahir ‘Ulama’ al-
Amsar, p25. Also, al-Isabah, v2, p229. Also, Usd al-Ghabah, v3, pp85-89. Also, Kanz al-‘Umal, v13, pp198-
204. Also, Sir A‘lam al-Nubala’, v1, p23. Also, al-A lam., v3, p229.

110 al-Zuhri. Born 600AD. Fought alongside the Prophet. Founded the city of Kufa. Died in 55AH / 675AD. See,
Also, Sifat al-Safwa, v1, p138. Also, Musnad Ahmad Ibn Hanbal, v1, pp168-187. Also, Siyar A‘lam al-Nubala’,
vl, p92. Also, Hilliyat al-Awliya’, v1, pp92-95. Also, Usd al-Ghabah, v2, pp290-293. Also, al-Isabah, v2,
pp33-34. Also, al-Isti‘ab, v2, pp18-27. Also, al-Ma ‘arif, Ibn Qutayba, pp241-244. Also, al-Tarikh al-Kabir, al-
Bukhari, v4, p43. Also, Tarikh al-Saghir, v1, pp99-101. Also, Tabaqgat Ibn Sa‘d, v6, p6. Also, Mashahir
‘Ulama’ al-Amsar, p26. Also, al-A‘lam, v3, p87.

111 Al-Madkhal, Sha‘ban Isma‘l, 1980, Dar al-Ansar, Cairo. vi1, p222.

112 Ubay Ibn Ka‘b Ibn Qais Ibn ‘Ubayd Abu Mundhar al-Ansari al-Najjari al-Medini. Fought at the battle of Badr
and other battles. Collected pieces of the Qur'an during the era of Muhammad as one of the four Ansar delegated
the task. See, Sahih al-Bukhari, Hadith no 5003. See also, Sahth Muslim, Hadith no 2465. Also, Sunan al-
Tirmidhi, Hadith no 3796. Head of the Qur'an reciters. Scholar in Hadith and Qur’anic recital. Heard recital of
Qur'an from Muhammad. Mufti during Muhammad's era. Wrote Kitab al-Sulh (treaty involving the Christians and
the Muslims during ‘Umar's reign). Died, 21AH / 642AD. See, Sahih al-Bukhari, Hadith no 4959, 4960 and
4961. See also, Sahth Muslim, Hadith no 121, 122 and 246, 246, 799. Also, Sunan al-Tirmidhi, Hadith no
3795. Also, al-Musannaf, ‘Abd al-Razzaq al-Sun‘ani, Hadith no 20411. Also, Sir A lam al-Nubala’, v1, p390.
Also, Musnad Ahmad, v5, ppl13-144. Also, Tabagat Ibn Sa‘d, v3, section two, p59. Also, Tabagat Khalifa Ibn
Khayat, pp88-89. Also, al-Maarif, Ibn Qutayba, p261. Also, Sifat al-Safwa, v1, p188. Also, Hillivat al-
Awliyya’, vl, pp250-256. Also, Usd al-Ghabah, v1, p61. Also, al-Isabah, v1, p26. Also, al-Isti‘ab, v1, pl26.
Also, Tadhkirat al-Huffaz, v1, p16. Also, Tabagat al-Qurra’, v1, p31. Also, Tabagat al-Huffaz, p5. Also, al-Jarh

Wa al-Ta‘dil, v2, p290.

113 See 52, above.

114 Battle in Yamama locale, between the Muslims and the Ridda rebels. Musaylimah the false prophet was
slain in this battle. See, al-Rawd al-Mi* tar, Al-Himyari, pp419-420.

115 See 52, above.

116 Ibid.

117 See 112, above.
118 See 82, above.
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Kufa. In turn, ‘Abd Allah Ibn Mas‘ud differed in his recital from that of the chief reciter in
Basrah, Abu Musa al-Ash‘ar’i,”9 and so on.'”® Such diverse readings created both

religious and political tensions in the Islamic society, particularly in Mecca and Madina.

‘Uthman's task, by way of Ijtihad, was to produce one copy of the Qur’an, duplicate it
and despatch these copies to the four corners of the Islamic world in order to stem any
conflict. A meeting was announced, attended by the ‘Ulama‘’ amongst the Companions
and they agreed that this was the course to follow. Thus an Ijma‘ was arrived at on the

. 121
1Ssuc.

Four men were appointed with the task of producing one copy of the Qur’an, between
24AH / 645AD and 25AH / 646AD; these were Zayd Ibn Thabit,'>> ‘Abd Allah Ibn al-
Zubayr,l23 Sa5d Ibn al-‘As'** and ‘Abd al-Rahman Ibn al-Harith Ibn Hisham al-
Makhzumii al-Qurashi.'® During the process of copying these four consulted the ‘Ulama’

amongst the Companions as to the accuracy of the copy, an edition, that incidentally, was

not dotted or vowelled.

Eight copies were made and approved of by the ‘Ulama’ amongst the Companions.

Seven copies were despatched to seven capitals of the Islamic world, one being lodged in

119 ‘Abd Allah Ibn Qais Ibn Salim al-Ash‘ari al-Qahtani. Born, 602AD. Became governor of Aden, during
Muhammad's era. Became governor of Basrah during ‘Umar's reign, 17AH. Governor of Kufa during ‘Uthman's
and ‘Ali's reigns. Died 44AH / 665AD. A relator of the Hadith. See, Tabagqat Ibn Sa“d, v2, pp244-245. See also,
Sir Allam al-Nubala’. v2, p380. Also, Hiliyat al-Awliyya’, v1, p256. Also, al-Tarikh al-Kabir, v5, pp22-23.
Also, al-Isti‘ab, v3, p979. Also, al-Isabah, v2, p359; v4, p187. Also, Usd al-Ghabah, v3, p367. Also, Ghayat
al-Nihayah, v1, p442. Also, Sifat al-Safwa, v1, p225. Also, Mashahir ‘Ulama’ al-Amsar, pp65-66. Also,
Tahdhib al-Kamal, p724. Also, al-‘Ibr, al-Dhahabi, v1, p52. Also, al-A lam, v4, p114.

120 Miftah al-Sa‘ada, v2, pll.

121 Ibid, v2, pp24-51.
122 See 86, above.

123 “ Abd Allah Ibn al-Zubayr Ibn al-‘ Awam, a Quraysh cavalryman. Born, Medina 1AH / 622AD. Participated
in the conquest of north Africa. Appointed after Yazid Ibn Mu‘ awiyya's death to the position of caliph, 64AH /
683AD. over the territories of Hijaz, Yemen, Khorosan, Iraq. Made his capital in Medina. Killed in Mecca,
73AH / 692AD. A figh and Hadith specialist. See, Al-Kamil Fi al-Tarikh, v4, p135. See also, Sir A‘ lam al-
Nubala’ , v3, p363. Also, Tarikh al-Khamis, v2, p301. Also, Nasab Quraysh, p237. Also, Sifat al-Safwa, vl1,
p322. Also, Al-Muhabbir, p21, 55, 58, 275, 305, 481. Also, Tarikh al-Tabari, v1, p202. Also, Tarikh al-
Bukhari, v5, p6. Also, Mashahir  Ulama’ al-Amsar, p55. Also, Usd al-Ghabah, v3, p242. Also, al-Isabah, V2,
p309. Also, Tahdhib Tarikh Ibn Asakir, v7, p396. Also, Al-Jarh Wa al-Ta‘ dil, v5, p56. Also, Hillivat al-
Awliyya’, v1, p329. Also, Shadharat al-Dhahab, v1, pp79-80. Also, al-A‘ lam, v4, p87.

124 Safid Ibn al-‘As al-Ummawi al-Qurashi. Born, 624AD. Governor of Kufa as well as Madina during ‘Uthman's
and Mu‘awiyya's reigns. Died 59AH / 679AD. See, al-Isabah, Biography no 3261. See Also, Tabagat Ibn Sa‘d,
v5, pl9. Also, Tahdhib al-Kamal, p497. Also, al-Isti‘ab, p621. Also, Muruj al-Dhahab, v3, p80. Also, Al-
Muhabbir, p55, 150, 174. Also, Sir Alam al-Nubala’, v3, p444. Also, Tarikh al-Tabari, v5, p293. Also, Usd al-
Ghabah, v2. p391.

125 Born 1AH / 622AD. Died, 43AH / 663AD. See, Tabagat Ibn Sa‘d v5, p5. See also, al-Tarikh al-Kabir, al-
Bukhari, v5, p272. Also, al-Tarikh al-Saghir, v2, p73. Also, al-Muhabbir, p67. Also, Usd al-Ghabah, v3,
p431. Also, al-Isabah, v3, p66. Also, al-Isti‘ab, p827. Also, Tahdhib al-Kamal, p782. Also, Mashahir ‘Ulama’
al-Amsar, p109. Also, Tahdhib al-Tahdhib, v6, p156. Also, Jarh Wa al-Ta'dil, v5, p224. Also, Jamharat Ansab
al-‘Arab, pl45. Also, al-A‘lam, v3, p303.



‘Uthman's home, called Mugshaf al-Tmam,'*® with another being reserved for the mosque
of the Prophet in Madina. Another copy was sent to Mecca, one to Bahrayn, one to

-~ 127
Damascus, one to al-Basrah and one to Kufa.

All existing additional material, which recorded the Qur’an, was ordered to be destroyed,

and an order was made to all local rulers to abide by and enforce the correct reading of the

128

now definitive Qur’an.””” The above affords us but one example of Ijtihad, whereby

‘Uthman derived new rules from the issue referred to.'?

‘Uthman served Islam creditably, showing his ability in the field of Usul al-Figh
(jurisprudence), but made various enemies amongst the Hypocrites (Munafiqun), the
Aetheists (Zanadiqah) and the Gypsies (Al-Zut and J ayébisa).m It was from these latter
groups that ‘Uthman's killer emerged, namely, Sawdan Ibn Himran al-Muradi,”' in

35AH / 656AD."
II1.4 Jurisprudence During The Reign Of ‘Al Ibn Abi Talib

The first opposition to the Caliphate arose with the assassination of ‘Uthman. The centre
of the conflict and the abode of the conspirators was in Madina, which was witnessing a
shift from religious government to issues concerning politics. In short the authority of the
religious state was challenged by a political development, which undermined the role of
the khalifa as defender of the state.'> Politics received short shrift in Islam, being a
rational phenomenon134 based on worldly interests.”> The Caliphate on the other hand
concerned itself with both things worldly and religious, the duty of the khalifa being to
defend the Shari‘ah, the law of Islam.'

The reign of Abu Bakr, the first Khalif, was noted for the rebellion of a number of tribes
against the Islamic state, while ‘Umar, the second Khalif, was assassinated by a rogue
Persian'*but it is with the assassination of ‘Uthman that we first notice a conspiracy
forming against the state.

It was a time when the Atheists (Zanadiqah) and the Hypocrites (Munafiqun) openly

expressed their unorthodox opinions. From Islamic sources we learn that ‘Abd Allah Ibn

126 This copy is now located in Top Kapi Museum, Istanbul. Made out of deer skin.

127 See, Manahil al-‘Irfan, al-Zarkani, v1, pp248-256. See also, Tamhid al-Awa’il, al-Bagilani, p533.
128 Ibid.

129 Tamhid al-Awa’il, pp530-543

130 Mashahir ‘Ulama’ al-Amsar, pp23-24.

131 Ibid, p24.

132 Kitab al-Ridda Wa al-Futuh, Sayf Ibn ‘Umar al-Tamimi, pp!30-140; pp309-310.

133 Mugaddimah Ibn Khaldun, p191.

134 1bid, p190.
135 Ibid.

136 Ibid, p191. ( See, al-Ghiyvathi, al-Juwayni, p22 ).
137 See, 89 above.
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Saba’,**reputedly a Jew who converted to Islam, accorded ‘Al Ibn Abi Talib a religious
significance with regard to the latter's claim for the Caliphate. Yet according to some his-

torians, he was a known conspirator who politically duped139 certain Companions such as
Abi Dharr al-Ghafari'*° and ‘Ammar Ibn Yasar,'*' and their sons, Muhammad Ibn Abi

Bakr'* and Muhammad Ibn Abi Hudhayfah.143 From this vantage point the enemies of

Islam grew in strength, engendering fear in Muslim groups.

Each of the three khalifas before ‘Al had received an endorsement, as to the pledge of
Allegiance, from the establishment in the form of an Ijma‘. This was not the case with
‘Ali. When he succeeded to the Caliphate it was in the face of widespread opposition,
which extended from al-Hijaz to greater Syria. As a consequence ‘Ali was forced to leave
Arabia for Iraq, making his capital in Kufa."* Thus there arose at this time political
conflict in three capitals, Kufa, Madina and Damascus.

All the Ijma“ which had confirmed the pledge of Allegiance to each of the three rightly
guided khalifas were of the Mutawatir standard. As for ‘Ali, he received a pledge of
Allegiance from only Talhah'* and al—Zubayr.146 As a consequence of these political cir-

138 Head of the Saba’iyyah group who believed that ‘Ali was God and is now alive in the clouds and that ‘Al
manifests himself as thunder, and that Muhammad would be resurrected. They also believed in the transmigration
of souls. See, al-Bid’ Wa al-Tarikh, which is reputedly attributed to Ahmad Ibn Sahl al-Balkhi, but in reality is
to be attributed to Mutahhar Ibn Tahar al-Magqdisi, v5, p129. See also, Lisan al-Mizan, v3, p289. Also, Tahdhib
Tarikh Dimashq, Ibn ‘Asakir, v7, p428. Also, al-A‘lam, v4, p88. Also, Tarikh al- Tapari v 4, p340. Also Levi
Delavida , The Encyclopedia of Islam, v1, p51. Also, Tahqiq mawagqif al-Sahaba, Dr Amahzun, v1, pp284 - 317.
139 Nash’at al-Fikr al-Falsafi Fi al-Islam, al-Nashar, 8th ed, 1981, Dar al-Maarif, Cairo, v1, p68.

140 Jundub Ibn Junadah Ibn Sufyan Ibn ‘Ubayd. A leading Companion. ‘Uthman's reign. Supported a communist
theory of sharing the riches amongst the poor. Confined by ‘Uthman to the village of al-Rabdhah, near Medina
for political agitation. Muhadith, recollected 281 Hadith in Sahih al-Bukhari and Sahih Muslim. Died, 32AH /
652AD. See, Tabagat Ibn Sa‘d, v4, ppl61-175. See also, al-Isabah, v7, p60. See also, Sifat al-Safwa, Ibn al-
Jawzi, vl, p238. Hiliyat al-Awliyya’ al-Asfahani, v1, p156. Also, al-Kuna Wa al-Asma’, al-Dulabi, v1, p28.
Also, al-Isti‘ab, Ibn ‘Abd al-Barr, v4, p62. Also, Siyar A‘lam al-Nubala’, v2, pA6. Also, Mashahir ‘Ulama’ al-
Amsar, p30. Also, al-Thugat, v3, p55. Also, al-A‘lam, v2, p140.

141 See 98, above.

142 Muhammad Ibn ‘Abd Allah (Abu Bakr) Ibn ‘Uthman Ibn Amr al-Taymi al-Qurashi. Born, 10AH / 632AD. In
‘Ali's Caliphate he was governor of Egypt, 37AH / 657AD. Killed on Mu‘awiyya's advance into Egypt, 38AH /
658AD. See, al-Tarikh al-Kabir, al-Bukhari, vI, p124. See also, al-Tarikh al-Saghir, al-Bukhari, v1, p253.
Also, Siyar A‘lam al-Nubala’, al-Dhahabi, v3, p481. Also, al-‘Ibr, al-Dhahabi, v1, p44. Also, Tarikh al-Tabari,
v5, p94. Also, Jamhurat Ansab al-‘ rab, p138.

143 Muhammad Ibn Abi Hudhayfah Ibn ‘Utbah Ibn Rabi‘ Ibn ‘Abd Shams. Became illegal governor of Egypt,
35AH / 655AD. Sent battalion to kill ‘Uthman, and strengthened his position under ‘Afi's caliphate. Captured by
Mu‘awiyya and imprisoned. Died, 36AH / 657AD. See, al-Tarikh al-Saghir, al-Bukhari, v1, p81. Also, Siyar
A‘lam al-Nubala’, al-Dhahabi, v3, p479. Also, Tarikh al-Tabari, v5, p105. Also, Jamhurat Ansab al-‘Arab, p77.
Also, al-Isabah, v3, p373.

144 Inhabited from 14AH / 635AD by a group of Companions. Founded as a town in 17AH / 638AH by Sa'd Ibn
Abi Waggqas on the order of ‘Umar. See, Nuzhat al-Mustaq, p120. See also, Rihlat Ibn Jubayr, p211. Also, al-
Rawd al-Mi tar, al-Himyari, pp501-502. See, Mu jam al-Buldan, v4, pp490-494,

145 Talhah Ibn ‘Ubayd Allah Ibn ‘Uthman al-Tamimi ai-Qurashi, born 596AD. A leading Companion. Fought
alongside Muhammad. Fought in the cause of ‘A’isha in the battle of the camel against *Afi. Died in this battle,
36AH / 656AD. See, Musnad Ahmad Ibn Hanbal, v1, pp160-164. See also, Sirat Ibn Hisham, v2, p80. Also,
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cumstances described above, the Muslims divided into four religio-political groups.

III.4.i The Early Umayyads

These were led by Mu‘awiya Ibn Abi Sunym.147 The Umayyads did not reject outright the
Caliphate of ‘Ali, but made its acceptance, the making of the pledge of Allegiance,
conditional on the handing over by ‘Al the killers of ‘Uthman.'*® These would then be

put to death according to the law of retaliation. In short, a life was demanded for a life.'¥

As kinsmen of ‘Uthman the Umayyads demanded that this condition should be met by

process of Ijtihad and they used as a basis for this [jtihad, the words of the Prophet, ‘al-

150

‘Amd Qawd', i.e, a life is mandatory for a premeditated taking of a life.”” They also

quoted the Qur’an as basis for their Ijtihad regarding the matter of retaliation in the case of

premeditated murder, thus,

"Oh you who believe. Retaliation is prescribed for you in the
matter of the murdered”

And the words,

"And We prescribed for them therein: The life for the Life,
and the eye for the eye, and the nose for the nose, and the
ear for the ear, and the tooth for the tooth, and for wounds
retaliation. But whoso forgoeth it (in the way of charity) it

shall be expiation for him. Whoso judgeth not by that

which Allah has revealed: such are wrong doers"

In further evidence of their Ijtihad the Umayyads quoted the following,

"And slay not the life which Allah has forbidden save with

Tabagqat Ibn Sa‘d, v3, pp152-161. Also, Siyar A‘lam al-Nubala’, v1, p23. Also, al-Tarikh al-Saghir, al-Bukhani,
vl, p75. Also, Usd al-Ghabah, v3, pp85-89. Also, al-Isabah, v2, p229.

146 Al-Zubayr Ibn al-‘Awam Ibn Khuwaylid al-Qurashi. Born, 594AD. Cousin of prophet Muhammad. Fought
alongside the Prophet. Killed in the battle of the Camel, 36AH / 656AD. A muhadith who related some 38
Hadith. See, al-Tarikh al-Kabir, al-Bukhari, v3, p409. See also, Musnad Ahmad, v1, pp164-167. Also, al-
Isabah, v1, pp545-546. Also, Usd al-Ghabah, v2, pp197-199. Also, Sifat al-Safwa, v1, p132. Also, Hiliyat al-
Awliyya’, v1, p89. Also, Tabagqat Ibn Sa‘d, v3, pp70-80. Also, Dhayl al-Mudhayyal, al-Tabari, p11.

147 The first Ummayad Caliph. Mu‘awiyya Ibn Abi Sufyan Ibn Harb Ibn Umayya al-Qurashi. Born, 603AD. One
of the writers of the Qur'an during Muhammad's era. An army leader during the era of Abu Bakr. Conquered
Lebanon. Became governor of Jordan and Syria during the eras of ‘Umar and ‘Uthman. A muhadith, relating over
130 Hadith. One the first mariners in Isiam. Conquered Cyprus and blockaded Constantinople, 48AH / 668AD.
Made Damascus his capital. Died, 60AH / 680AD. See, al-Tarikh al-Kabir, al-Bukhari, v7, p326. See also,
Tarikh al-Tabari, v5, p323. Also, Siyar A‘lam al-Nubala’, v3, p119. Also, Tabagat Ibn Sa‘d, v3, p32.; v1,
p406. Also, Muruj al-Dhahab, v3, p188. Also, Usd al-Ghabah, v4, p385. Also, al-Isabah, v3, p433.

148 See, al-Tarikh al-Shamil Lil-Medina, Dr Abd al-Bast Badr, v1, pp306-307. Also, Tahqiqg mawagqif al-Sahaba,
al-Tabari, v1, pp284-487. v2, pp 113 -130.

Also, A literary History Of The Arabs, Cambridge, the University Press, 1969, p335.

149 al-Idah, 1bn al-Jawzi, pp355-362.

150 Tthar al-Insaf, Sibt Ibn al-Jawzi, p388.

151 Surah al-Bagarah, 2:178-179.

152 Sarah al-Ma'idah, 5:45.
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right. Whoso is slain wrongfully, We have given power unto
his heir” 153

In addition to the above, the Umayyads believed that the town of Madina had been defiled
by Uthman's assassination and quoted the words of Muhammad in this matter. 'In
Madina (criminal acts) are forbidden between 'Ayr and Thur. Whoever causes such

criminal acts, the curse of Allah will be upon him, and that of the Angels and the

People:.'154

The basis of the Umayyad's Ijtihad was thus derived from the Qur’an and the Sunnah of
the Prophet demanding from ‘Ali that the killers of ‘Uthman be handed over to them as a

condition of signing the pledge of Allegiance. Otherwise they would pursue the killers as
the law of retaliation demanded.

Mu‘awiya' then, was supported in his demand to avenge the dead Caliph by the ‘Ulama’
amongst the Companions and the Syrian populace. In the meantime ‘Ali was trying to
drum up support in Egypt, but with limited success. He appointed Qays Ibn Sa‘d"® as
governor there and requested the populace to pledge their allegiance to him, a request

which the majority acceded to one faction, however, refused.”’

The caliph ‘Al replaced Qays Ibn Sa‘d as governor of Egypt by Muhammad Ibn Abi
Bakr'>® in 36AH. The fact that ‘Afi's new appointee was so easily removed from his
position by Mu‘awiya's candidate, ‘Amr Ibn al-‘As," was a direct effect of Mu‘awiya es-
tablishing a legal claim to the caliphate at the expense of ‘Ali following the battle of

Siffin'® and the subsequent arbitration decision.

153 Surah al-Isra’, 17:33.

154 Sahih al-Bukhari, v4, p81; v6, pp273-279. See also, Sahih Muslim, Biography ref no 1370. See also, Fath
al-Qadir, v4, p81, ref no 1870. Also, Jami‘ al-Usul, Ibn al-Athir, v9, p307. Also, Mu jam al-Buldan, v2, p86;
vd, p172. Also, Tathbit al-Imama, Abu Na‘im, al-Asbahani, p188.

155 See 147 above.

156 Qays Ibn Sa‘d Ibn ‘Ubada al-Khazraji. Served Muhammad in the early days of his rule. Fought alongside ‘Ali
at the battle of Siffin. Fled to Tblisi (Taflis), Georgia. Pardoned by Mu‘awiyya. Died, 60AH / 680AD. See,
Tabagat Ibn Sa‘d, v6, p52. See also, Tarikh al-Tabari, v4, p546; v5, p162. Also, Siyar A‘lam al-Nubala’, v3,
pl02. Also, al-Jarh Wa al-Ta'dil, v1, pp99. Also, al-Tarikh al-Kabir, al-Bukhari, v7, pl41. Also, Tahdhib al-
Asma’, al-Nawawi, vl1, section 2, p61. Also, al-Isabah, v3, p249.

157 See, al-Bidayah Wa al-Nihayah, v7, p217.

158 See no 194, above.

159 ‘Amr Ibn al-‘As Ibn Wa’il Ibn Hashim al-Sahmi al-Qurashi. Born, 574AD. Appointed governor of ‘Uman.
Leader of the Islamic army, conquered Egypt and north Syria. Became governor of Egypt. Related 39 Hadith.
‘Uthman removed him from his post, but re-appointed by Mu‘awiyya in 38AH / 658AD. Died, 43AH / 664AD.
See, al-Isti‘ab, biography no 1184. See also, al-Isabah, v3, pl. Also, Tabagat Ibn Sa‘d, v4, p254. Also, Tabagat
Khalifa, Ibn Khayat, biography no 1479702820. Also, al-Thugat, v3, p265. Also, Usd al-Ghabah, v4, p115.
Also, al-Ma‘arif, 1bn Qutayba, p285. Also, Tarikh al-Tabari, v4, p558. Also, Mashahir ‘Ulama’ al-Amsar, p93.
Also, al-A‘lam, v5, p79.

160 Occurred 37AH / 657AD, on the banks of the river Euphrates. See, Mu‘jam Ma Ista‘jam, v3, p837. See also,
Kitab Siffin, passim. See also, al-Rawd al-Mi ‘tar, pp363-365.
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The arbitration between ‘Ali and Mu‘awiya, 38AH was agreed upon between their re-
spective parties in Iraq and Syria. Both parties agreed to the appointment of two judges to
arbitrate, one from the Iraqi side, Abu Musa al-Ash‘ari,’®' and one from the Syrian side,
‘Amr Ibn al-‘As.'®?

The arbitration intially, inconclusively, agreed that both ‘Ali and Mu‘awiya should re-
nounce any claim to the caliphate and that the matter of the caliphate should be referred to
the Shura. Both ‘Amr Ibn al-‘A_s163 and Abu Musa'® aired their views on the matter, but
crucially Abu Musa first advocated the renunciation.

165
‘Amr,

following Abu Musa's renunciation, deferred, arguing that the state should not
be left without a leader, because this detracted from the public interest (maslahah) 166 of
the Muslim people, and that therefore Mu‘awiya, the only claimant (after ‘Ali had been re-
nounced), should fill the role of caliph. ‘Amr Ibn al-‘As had outwitted the rdevout but

politically naive Abu Musa.

Thus, due to the political acumen of ‘Amr Ibn al-‘As, the early Umayyads won a legal

claim to the caliphate for their leader. Thereafter the fortunes of the Umayyads in-
creased'® while that of ‘Ali's camp correspondingly decreased. Soon after ‘Afi was as-
sassinated by one of the Khaw'zlrij.168 The caliphate passed down to ‘Ali's son,

69

Hassan,’ only to be renounced shortly thereafter in favour of Mu‘awiya in 41AH in

Jerusalem, known as the year of the J ama‘ah.'”

Thus we see how the early Umayyads successfully used reasoning (Ijtihad) on issues
affecting the state, utilising the Qur’an, the Sunnah of the Prophet and custom (‘ Urf) to

achieve their end. As a consequence they were able to unite and bring over to their side a

161 See 119, above.
162 See 159, above.
163 See 159, above.
164 See 119, above.
165 See 159, above.

166 See, al-Bidayah Wa al-Nihayah, v7, pp268-269.

167 The Umayyad Caliphate commenced in 41AH / 661AD.

168 al-Khawarij. A group of Shi‘ ites. Fought ‘ Ali at Nahrawan, after which * Ali was assassinated. The
Khawarij consists of ten groups. Muhakimiyya, al-Azariqa, al-Shabibiyya, al-Najdiyya, al-Ibadiyya, al-
Sufriyya. al-Haruriyya, al-Khamriyya, al-Salidiyya, al-Sharah. See, al-Tanbih Wa al-Radd, Abu al-Hussein al-
Malfi, pp62-69. See also, al-Farq bayna al-Furaq, pp72-109. Also, Magalat al-Islamiyyin, v1, pp167-182.

Also, al-Milal Wa al-Nihal, pp114-137. Also, Sahih Muslim, v2, pp740-750. Also, Sahih al-Bukhari, Had ith
ref no 344, 3610, 4351, 4667, 5058, 6163, 6931, 6933, 7432, 7562.

Killed 40AH / 660AD. See, Lisan al-Mizan, Ibn Hagar, v3, p439. See also, al-Nujum al-Zahira, v1, p120. See
also, Tabagat Ibn Sa‘ d, v3, p23. See also, al-A‘lam, v3, p339.

169 Abu Muhammad al-Hashimi al-Qurashi. The fifth caliph. Born 3AH / 624AD, the oldest of ‘Afi's sons. Died
S0AH / 670AD. See, al-Isabah, v1, p328. See also, Usd al-Ghabah, v2, p9. Also, al-Kamil Fi al-Tarikh, v3,
pl182. Also, Sifat al-Safwa, v1, p319. Also, al-Jarh Wa al-Ta'dil, v3, p19. Also, Mashahir ‘Ulama’ al-Amsar,
pp24-25. Also, Hiliyat al-‘Ulama’, v2, p35. Also, Tarikh Baghdad, v1, p138.

170See, al-Bidayah Wa al-Nihayah, v8, ppl16-19. Also, Kitab Duwal al-Islam, al-Dhahabi, v1, pp33-34.
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number of the Companions, the Successors and the “‘Ulama’ in support of their campaign

to avenge ‘Uthman's assassination.
II1.4.ii The Party Of ‘Al

After the death of ‘Uthman, various groups of Muslims turned to ‘Ali and pledged their
allegiance to him. Talhah'”' and al-Zubayr172 offered their allegiance on request that they
be made governors of Basrah'”> and Kufa respectively, but ¢ Ali refused.

Others bided their time before pledging their allegiance to see what direction develop-
ments would take, these included ‘Abd Allah Ibn ‘Umar,'™ Sa‘d Ibn Abi Wagqqas,'”
Suhayb al-Rimi,'’® Zayd Ibn Thabit,'”’ Muhammad Ibn Maslamah,'’® Salamah Ibn
Sallamah Ibn Wagsh al-Ashhali al-Ansafi,'” and Usamah Ibn Zayd.'®

On assumption of the caliphate ‘Ali appointed his governors for the various capitals, but

these were not universally accepted. The Syrians rejected, for example, his candidate for
Damascus, supporting in his place their own candidate Mu‘awiya Ibn Abi Sufyan, whilst
the Kufans rejected another candidate in favour of their own man Tulayhah Ibn

Khuwaylid,181 emphasising that there would be no pledge of Allegiance (to ‘Ali) until

“‘Uthman had been avenged.'®

183

Some Basrans refused to pledge their allegiance also, as

did a faction from Egypt.

‘Al responded belligerently, determined to confront the Umayyads and all those who

71 See 109, above.
172 See 95 above.

173 Founded during the era of ‘Umar, 14AH / 635AD. Located in the south of Iraq. Famous for its dates. See,
Sahih Muslim, v2, p386. See also, Mu jam al-Buldan, v1, pp430-440. Also, al-Rawd al-Mi‘tar, ppql05-108.

Also, Tarikh al-Tabari, v3, passim.
174 See 87, above.
175 See 110, above.

176 Suhayb Ibn Sinan Ibn Malik, born 592AD. Fought alongside Muhammad at Badr and Uhud. Reputed to have
related some 307 Hadith. Died 38AH / 659AD. See, al-Isabah, v2, p195. See also, Usd al-Ghabah, v3, p30.
Also, Tabagqat Ibn Sa‘d, v3, p161. Also, Mashahir ‘Ulama’ al-Amsar, p4l. Also, Hiliyat al-Awliyya’, v1, p151.

Also, Sifat al-Safwa, v1, p169. Also, Siyar A‘lam al-Nubala’, v2, pp17-26.
177 See 52, above.

178 al-Awsi al-Ansari. A Companion of the Prophet. Born, 589AD. Died 43AH / 663AD. See, al-Isabah, bi-
ography no 7808. See also, al-Tanbih Wa al-Ishraf, al-Mas‘udi, p209, p218, 219. Also, al-Akhbar al-Tiwal, al-
Daynawari, pI31. Also, Majma“ al-Zawa’id, v9, pp319-320. Also, al-A ‘lam, v7, p97.

179 Abu ‘Awf. Fought alongside Muhammad at Badr, died 4SAH / 665AD. See, al-Isabah, v2, p65. Also, Usd al-
Ghabah, v2, pA28. Also, al-Ma arif, Ibn Qutayba, p263. Also, Mashahir ‘Ulama’ al-Amsar, p40.

180 Abu Yazid. Born 615AD. Died in S4AH / 674AD. Related some 128 Hadith. See, al-Isabah, v1, p31. See
also, Usd al-Ghabah, v1, p79.

181 Supporter of the Ummayad cause for avenging ‘Uthman. See, al-Bidayah Wa al-Nihayah, v1, p217. See also,
Tarikh Ibn Khaldun, v2, p577.

182 Sce. al-Bidayah Wa al-Nihayah, v1, p217.

183 Ibid.
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refused to pledge allegiance. Despite a plea made by his son Hasan,"* that such conflict

would lead to the death of Muslims, ‘Ali organised his army for conflict. ‘Ali's aim to

unite the disparate Islamic state, he maintained, was a holy aim that overided the loss of
muslim blood, and that this was the basis for his jtihad.

‘Ali's army, lacking numerous Madinans who refused to join his campaign, reached
Basrah and there encountered, in what is known as the battle of the Camel in 36 AH,97
the army of ‘A’isha, Abu Bakr's daughter.185 It was during this battle that a substantial

number of the Companions lost their lives.'® Shortly after there occurred the battle of

Siffin,]87 followed by the arbitration decision that went so badly for ‘Aﬁ,188 only for him

to be then confronted by the Khawilrij.189

‘Ali's caliphate can be described as a time of political upheaval, when verbal conflict de-

scended into the violence of the battlefield with Muslim killing Muslim. Yet, every faction
fought their corner by invoking evidence from the Qur’an and the Sunnah to support their
Ijitihad.

Following the battle of the Camel'”° between ‘Ali and ‘A’isha’’, and the battle of Siffin'"
between ‘Ali and Mu‘awiyya, the supporters of ‘Ali divided into the following groups.

a) Those who remained aloof from the Muslim conflict'”’.

b) Those who fell under the leadership of ‘Abd Allah Ibn Saba’,'™ including the killers of
‘Uthman. These could be described as radical Shi‘ites opposed to orthodox Islam, who

pursued methods other than orthodox with regard to the formulation of principles of Is-

lamic jurisprudence.

184 See 169, above.
185 See I'lam al-Muwagqi‘in, v1, p18.

186 al-Bidayah Wa al-Nihayah, v7, pp218-239.
187 1Ibid, v7, pp239-262.
188 Ibid, v7, pp262-269.

189 See 168, above. See also, al-Bidayah Wa al-Nihayah, v1, pp269-302.

190 See, al-Bidayah Wa al-Nihayah, v, pp218-221. See also, Tarikh Ibn Khaldun, v2, pp579-594.

191 ‘A’isha Bint al-Khalifa Abi Bakr. Born in Mecca, 613AD. Married the Prophet, 2AH. The most learned
woman of her time in the fields of literature and religion. Said to have related 2210 Hadith. Died 58AH / 678AD,
in Medina. See, Al-Ijaba, al-Zarkashi, passim. See also, ‘ A’ isha Wa al-Siyasa, Sa‘id al-Afghani, passim. Also,
‘A‘isha, Umm al-Mu* minin, Zahiyya Qadura, passim. Also, Al-Isabah, part no 701. Also, Tabagat Ibn Sa‘ d, v8.
p39. Also, A‘ lam al-Nisa’ , v2, p760. Also, Tarikh al-Khamis, v1, p475. Also, Subh al-A‘ sha, v5, p435.
Also, Hilliyat al-Awliyya’ , v2, pA3. Also, al-A* lam, v3, p240. Also, Miftah al-Sa‘ ada, v1, p73, p217; v2,
pl4, 18, 22, 55, 66, 348, 349, 383, 385, 533; v3, p54, 92, 119, 149, 158, 174, 192, 250, 292, 348, 358,
364, 369, 387. Also, I‘ lam al-Muwagqi‘ in, v1, p17.

192 Sce, al-Bidayah Wa al-Nihayah, v1, pp239-258. See also, Tarikh Ibn Khaldun, v2, pp597-607.

193 See, al-Bidayah Wa al-Nihavah, v, pp221-222. See also, Tarikh Ibn Khaldin, v2, pp575-582.
194 See 138, above.



The Shi‘ites interpretation of the Qur'an was too loose for the orthodoxy'”>. They re-
jected genuine Hadith for the fabricated version,'’® refuted the Ijma‘ of the
Companions197 and Qiyés]98 and accepted progressive realization (Bada’) " in place of
Abrogation(Naskh).zo0

201

‘Ali opposed such groups and had many of them killed,” but was unable to control the

trend.”*
The Khawarij,”® were intent on continuing their struggle against the Umayyads despite

‘Ali's declaration of a truce following the result of the arbitration.

As a consequence they seceded from ‘Ali's generalship, withdrew from Kufa and waged
war against him. They declared him an unbeliever, invoked the Qur’an against him (by

way of allusion),?** and called on him to repent and fight the true enemy, the (early)

Umayyads. ‘Ali adhered to his truce, calling the arbitration itself not a sin, as did the

Khawarij, but declaring it a result of a wayward Ijtihad.”®

The two opposing groups met at Nahrawan’”® where ‘Ali defeated the Khawarij.
Thereafter the Khawarij attempted assassination on Mu"awiyya,zo7 ‘Amr Ibn al-‘As*® and

‘Ali, succeeding only in the latter case.

The Khawarij accepted the Qur'an as the principal source of Islamic jurisprudence, the
sunnas of Abu Bakr and ‘Umr, but rejected the sunnas of ‘Uthman and ‘Ali, as well as

opposing Ijma‘. They were noted for introducing unorthodox ideas into Islam,”” which

195 See, al-Tafsir Wa al-Mufassirun, M. Hussein al-Dhahabi, dar al-Kuttub al-Haditha, Cairo, 1961, v2, passim.
196 See, Minhaj al-Sunnah, Ibn Taymiyya, vl, pl13. Also, Ikhtisar ‘Ulum al-Hadith, p109. Also, Lisan al-
Mizan, v1, pl0. Also, al-Sunnah Qabl al-Tadwin, al-Khafib, p205. Also, al-Mawdu at, Ibn al-Jawzi, v1, p31.
Also, Tanzih al-Shari‘ah al-Marfu‘ , Ibn Iraq, v1, pp134-137; v2, pp30-38. Also, Tadhkirat al-Mawdu‘at, al-
Hindi, p7. Also, al-Ba‘ith al-Hathith,, Ibn Kathir, p93.

197 The Shi‘ites accept Ijma‘ (kindred consensus) relating to the Prophet's family on the side of ‘Ali only. See,
Kifayat al-Usul, Muhammad Kazum al-Khorasani al-Shi‘ah, pp302-304. Also, Mabadi’ al-Wusul, al-Hilli al-
Shi‘ah, pp190-197. Also, Ilam al-Wara Bi A* lam al-Huda, al-Tubrusi al-Shi‘ah, pp 140 - 145.

198 See, Mabadi’ al-Wusul, al-Hilli al-Shi‘ah, pp214-216.

199 See, al-Ihkam, Amidi, v3, pp101-104.

200 See, Abrogation section 5), chapter III, part Two.

201 See, al-Tanbih Wa al-Radd, al-Malti, pp29-33. See also, al-Farq Bayna Furaq, p233. Also, al-Milal Wa al-
Nihal, vi, pl74.

202 See, al-Tanbih Wa al-Radd, al-Malti, p30. See also, Magalat al-Islamiyyin, Al-Ash‘ari, v1, pp86-89. See
also, al-Farg bayna al-Furagq, p21, p233. Also, al-Milal Wa al-Nihal, v1, pp174-192. See also, al-Tanbith Wa al-
Radd ‘Ala Ahl al-Ahwa’ Wa al-Bida‘, Abu al-Hussein al-Malfi, pp29-48

203 See 168, above.

204 See, al-Bidayah Wa al-Nihayah, v, pp169-170.

205 Ibid.

206 A small town, near Baghdad. See, al-Rawd al-Mi‘tar, pp582-583. Also, Mu Jjam Ma Ista‘jam, al-Bakri, v4,
p1336. Also, Nuzhat al-Mustaq, al-ldrisi, p202.

207 See 147, above.
208 See 159, above.

209 See, Sahih Muslim, v2, pp740-750. Also, Sahih al-Bukhari,, passim. Also, 168, above.
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necessarily fell, not within the remit of Islamic jurisprudence, but outside it.
II1.4.iii The Party Of ‘A’isha

The death of ‘Uthman in Medina created an atmosphere of tension among the Banu
Umayya there. On hearing of the formal acceptance of ‘Ali, their enemy, as caliph, they
fled the town for Mecca where ‘A’isha was leading the Hajj ceremony.

She®'® chose the occasion to deliver a sermon calling for avenging ‘Uthman, slain in the
sacred month of Dhu al-Hajja,211 on the grounds that upholding the law on retaliation was
a matter of public interest (Maslahah).

In consequence an army was formed consisting of some 3,000 men, 1000 of whom were
cavalrymen, to oppose the army of ‘Ali. “A’isha was joined in her quest by the two

213

prominent Companions ’1_"alhah212 and al-Zubayr,”~ the same two men who months

before had begged ‘Al for the positions of governor for Basrah and Kufa respectively.

The battle of the Camel*'* in Basrah, (46)36AH / 606AD ended in defeat for ‘A’isha, and

some 10,000 men, including Talhah and al-Zubayr 215

. ‘A’isha was despatched to
Medina, forgiven by ‘Al and even honoured by Mu‘awiyya when he acceded to the

caliphate.

I11.4.iv The Neutral Party

This is the party who refused to be drawn into the inter-muslim conflict, involving ‘Ali on
one side,?'® ‘A’isha’'” and Mu‘awiyya from the Ban Umayyad,”'® on another. One of the
more prominent members of the Neutral party was ‘Ali's son, al-Hassan Ibn ‘Ali Ibn Abi
Talib.?'® He was the one who urged his father to desist from conflict but to no avail >

The drumming up of an army proved at first difficult for ‘Ali. The people of Medina re-
fused to join him in his military quest, as was the case with ‘Abd Allah Ibn ‘Umar Ibn al-

210 See, al-Bidayah Wa al-Nihayah, v7, pp218-219.

211 Sacred months. Muharram. Rajab. Dhu al-Qa‘dah, Dhu al-Hajja. Fighting is forbidden during these four
months.

212 See 109, above.

213 See 95, above.

214 See, al-Bidayah Wa al-Nihayah, v1, pp234-237.

215 Ibid. See also, 95, and 191, above.

216 See 192, above.

217 See 191. above.

218 See 147, above.

219 See 169, above.

220 al-Bidayah Wa al-Nihayah, v1, p217.
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Khattab®*' and his sister Hafsah.”>* She would have fought on ‘A’isha's side®*® but was
prevented from doing so by her brother. Instead Ibn al-Khattab returned to Madina

refusing to be drawn into the conflict.

‘Abd Allah Ibn Silam*** also adopted a neutral stance in the conflict, advising ‘Ali to

remain in Madina. Another neutral was Zayd Ibn Thabit.*?

Thus we see, amidst this
internecine conflict, the neutral party striving for an independent judgement (Ijtihad), that

a Muslim must not kill another Muslim, through the invocation of the Qur’an, thus

arriving at judgements which have sound reasoning. These were sounder in a legal sense,

in fact, than that undertaken by the other groups.

Summing up we note the emergence in Islam of two distinct groups, the Ahl al-

226 227

Sunnah®*°and the sects.??” The latter itself divided into some 72 factions®?® who were

subject to internecine warfare.

These groups show to varying degrees Jewish,”*” Christian,Indian and Persian gnostic
influences in their thinking. They believed in the transmigration of souls,° promiscuity
in the family, communism’>> and dissimulation, all of which were anathema to Islam.
They also denied the Qur’an, the Sunnah of the Prophet, [jma‘ and Qiyas, adillah con-

stitute the very essence of Usul al—Fiqh.232

Two notable schools of Usul al-Figh, the school of Iraq in Kufa and the school of al-
Hijaz in Medina, emerged during the period of the Rightly Guided Caliphs (Khulafa’ al-

221 See al-Bidayah Wa al-Nihayah, v7, p218.

222 Hafsah bint ‘Umar Ibn al-Khattab, born 604AD. Married to the Prophet, 3AH / 624AD. Died 45AH / 665AD.
Related some 60 Hadith, taken from the Sahihs of al-Bukhari and Muslim. See, Tabagat Ibn Sa‘d, v8, p56. See
also, al-Isabah, v4, p273. Also, Sifat al-Safwa. v2, p19. Also, Dhayl al-Mudhayyal, al-Tabari, p71. Also,
Hiliyat al-Awliya’ , al-Asbahani, v2, p50.

223 See 191, above.

224 Abu Yusuf ‘Abd Allah Ibn Silam Ibn al-Harith. A faqih and scholar. Died 43AH / 663AD. See, al-Isabah, v2,
pp320-321. Also, al-Isti‘ab, v2, pp382-383. Also, Usd al-Ghabah, v3, pp176-177. Also, Tabaqgat Ibn Sa‘d, v2,
pp352-353. Also, Mashahir ‘Ulama’ al-Amsar, p36. Also, Tabaqgat Khalifa, no 8. Also, al-Tarikh al-Kabir, al-
Bukhari, v5, pp18-19. Also, al-Tarikh, Ibn Mu‘in, biography no 311. Also, Siyar A‘lam al-Nubala’, v2, p413.
Also, al-‘Ibr, al-Dhahabi, v1, pS1. Also, Tahdhib al-Kamal, p691. Also, al-Tahdhib, v5, p249. Also al-Bidayah
Wa al-Nihayah, v1, p222.

225 See al-Fath al-Mubin, al-Maraghi, v1, p80.

226 The four definitive schools of law Hanafi, Maliki, Shafi7 and Hanbal[i.

227 All of these are out of the bounds of Sunnah. See, 168 and 189, above.

228 See, Sunan al-Tirmidhi, Hadith no 2641. See also, al-Tanbih Wa al-Radd, Abu al-Hussein al-Malfi, Ramadi,
al-Damam, Saudi Arabia, 1994, passim. Also, al-Furg bayna al-Furaq, ‘Abd al-Qahir al-Baghdadi, Maktabat

Subayh, Cairo, undated, passim. Also, Magalat al-Islamiyyin, Abu al-Hassan al-Ash‘ari, 3rd ed, 1980, F. S.
Verlag, GMBH, Wiesbaden, passim.
229 See, Nash'at al-Fikr al-Falsafi Fi al-Islam, al-Nashar, v1, p62, p68.

230 Where the soul passes into another body at point of death, held by both Hindus and Budhists. See, Oxford
Enc English Dictionary, p1534. Faiths of the World, v2, p905.

231 An Isma‘iliyya concept.
112 See, Nash'at al-Fikr al-Falsafi, al-Nashar, v1, pp189-198.
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29
Rashidin). The latter was headed by ‘Abd Allah Ibn ‘Umar Ibn al-Khattab**® His most

renowned pupil was Sa‘id Ibn al-Musayyab.”*

This school confined itself, in deducing rules, to the Zahir of the Qur'an and the Sunnah

of the Prophet, eschewing opinion (ra’y), except in very rare cases, because they insisted
that the Nass takes precedence over rational thought.

The Hijazis criticized the Iraqis for excessive use of opinion when extracting rules since,
in their opinion, they can be better achieved by referral to the Qur’an and the Hadith.

According to them there is no need to turn to opinion.

The Iraqis, however, saw the Ahkam Shari‘ ah as rational based which has in mind, on
application, the interest (maslahah) of the people. They criticized in turn the Hijazis for

not using their intelligence in the derivation of rules, decribing them as inflexible.

The head of the Iraqi school was ‘Abd Allah Ibn Mas‘ad al-Hudhali**’(died 33AH /
652AD) and his two most renowned pupils ‘Alqgama al-Nakhi>*® and Ibrahim al-
Nakhi.*’ (97AH / 715AD).

Each of the two schools was influenced by a key factor in the methods in Usul al-Figh
which they adopted. The Hijazis had a strong Hadith tradition, but the Iraqis had very
little at all and were forced, given the diversity of sometimes acute issues which arose out
of the metropolitan atmosphere of Kufa,”*® to extract rules through opinion rather than
through referral to the Nass. It is my opinion that the differences between these two
schools was not so great as to be irreconciable. In fact they were unified under Abu

~p 1 239 oo . .
Hanifa's™" direction sometime later.

233 See 87, above.

234 Sa‘1id Ibn al-Musayyib al-Makhzumi al-Qurashi. Born in Medina, 13AH / 634AD. The most learned man
amongst the Successors, one of the seven renowned Fuqaha’ of Medina at the time. Hadith and Figh specialist.
Possessed a remarkable knowledge of ¢ Umar and his life. Died in Medina, 94AH / 713AD. See, Mashahir Ulama’
al-Amsar, pl05. See also, Tabagat Ibn Sa‘ d, v5, p88. See also, Al-Thugat, v4, p273. Also, Wafiyyat al-A* yan,
vl, p206. Also, al-Tahdhib, v4, p84. Also, Sifat al-Safwa, Ibn al-Jawzi, v2, p44. Also, Hilliyat al-Awliyya’,
v2, pl61. Also, Al-A* lam, v3, p102. Also, I lam al-Muwagqi‘in, v1, p18.

235 See 82, above.

236 ‘Algamah Ibn Qays Ibn ‘Abd Allah Ibn Malik al-Nakh. A successor. Born, during Muhammad's time, died
62AH / 681AD. See, Mashahir ‘Ulama’ al-Amsar, pl61. See also, Tahdhib al-Tahdhib, v1, p272. See also,
Tarikh al-Kabir, al-Bukhari, v4, p4l. Also, Tadhkirat al-Huffaz, v1, p4S. Also, Hilivat al-Awliya’, v2, p98.
Also, Tarikh Baghdad, v12, p296.

237 Ibrahim Ibn Yazid al-Nakh‘i. One of the most prominent Successors. Born in Kufa, 46AH / 666AD.
Considered the best faqih in lIraq of his time. Died, Iraq, 96AH / 715AD. See, Tabagqat Ibn Sa‘d, v6, pp188-199.
See also, Hillivat al-Awliyya’ , v4, p219. Also, Mashahir ‘ Ulama’ al-Amsar, p163. Also, Sir A“ lam al-Nubala’
, v4, p521. Also, Tabagat al-Qurra’ , v1, p29. Also, Tadhkirat al-Huffaz, v1, p69. Also, Al-Tahdhib, v1, p177.
Also, Tahdhib al-Kamal, v2, p237. Also, Al-“ Ibr, al-Dhahabi, v1, p113. Also, Shadharat al-Dhahab, v1, p111.
Also, Al-Bidayah Wa al-Nihayah, v9, pl40. Also, Tabaqat al-Fugaha’, al-Shirazi, p82. Also, Al-A' lam, vl,
p80. Also, Wafivyat al-A‘ van, vl, p25.

238 Sec no 144, above.
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Chapter IV
Theoretical Jurisprudence During The Ummayad Period

The Umayyad caliphate commenced in 41 AH / 661AD, after al-Hasan Ibn ‘Ali Ibn Abi
Talib**® had renounced the caliphate in favour of Mu‘awiya Ibn Abi Sufyan.*

The Islamic state under Mu‘awiyya expanded even futher and he sent governors out to
the peninsula region, to Basrah,”** where Ziyad Ibn Abi Sufyan became governor,”** and

to Bahrayn, as well as to Khorasan, Sijistan, India and ‘Uman.**

The Umayyad armies raided the Byzantine lands and reached the outskirts of
Constantinople245 in 49AH / 669AD. In 51AH / 671AD ‘Ugbah Ibn Nafi‘* conquered
North Africa, founding the city of Qayraw%m.247 The Greek city of Rhodes™*® fell to the
Ummayads in S3AH / 673AD, whilst the mountains of Bukhara®®® were conquered in
54AH / 674AD. Samarkand”*® was laid siege to and a peace agreement eventually

reached between the army and the populace:.251 The Byzantine lands were breached on a

240 See 169, above.
241 See 147, above.
242 See 173, above.

243 Ziyad Ibn Abih, the reputed illigitimate son of Mu‘awiyya. Born 1AH / 622AD. Worked as a copyist for Abu
Musa al-Ash‘ari. ‘Al made him governor of Persia. Opposed Mu‘awiyya on ‘Ali's death, but the former appeased
him and conferred on him a lineage, 44AH/ 664AD. Mu‘awiyya made him governor of Khorasan, Sijistan,
Bahrayn, ‘Uman and Iraq, where he died S3AH / 673AD. See, Tarikh al-Tabari, v6, p162. See also, al-Kamil Fi
al-Tarikh, v3, p195. Also, Mizan al-I‘tidal, v1, p355. Also, Lisan al-Mizan, v2, p493. Also, Tahdhib Tarikh
Ibn ‘Asakir, v4, p406. Also, al-A‘lam, v3, p53. Also, Sivar A‘lam al-Nubala’, v3, pp494-497.

244 Al-Bidayah Wa al-Nihayah, v8, p28.

245 See, al-Tanbih Wa al-Ishraf, al-Mas‘udi, pp138-142. Also, Nuzhat al-Mustaq, al-ldrisi, p256. Also, Athar
al-Bilad, al-Quzwini, p603. Also, Subh al-A‘sha, v5, p377. Also, Sahih Muslim, v2, p365. Also, al-Rawd al-
Mi ‘tar, pp481-483. Also, Tartkh al-Dawlah al-‘Aliyya al-‘Uthmaniyya, al-Muhami, ppl161-167.

246 Ibn ‘Abd al-Qays al-Ummawi, born 1AH / 621AD. Fought alongside ‘Amr Ibn al-‘As in Egypt. Appointed by
the same man as governor of North Africa. in 42AH / 662AD. Fought in North Africa up the Sudan border.

Appointed as governer by Mu‘awiyya of North Africa SOAH / 670AD. In 55AH / 674AD he was removed from his
post, but was reinstated on Yazid's accession to the caliphate, 62AH / 681AD. Conquered Libya and Morocco.
Died 63AH/ 683AD. (See, al-Rawd al-Mi‘tar, pp281-282.). See, al-Bayan al-Mughrab, v1, p19, pp130-152,
pp178-205. See also, al-Istigsa, v1, pp36-38. Also, ‘Ugbah Ibn Nafi‘, Mahmud Khattab, passim. Also, Siyar
A‘am al-Nubala’, v3, pp532-534. Also, al-A‘lam, v4, p241.

247 See, al-Istibsar Fi ‘Aja’ib al-Amsar, p113. Also, al-Rawd al-Mi‘ tar, pp486-487. Also, al-Bida‘ Wa al-
Tarikh, al-Maqdisi, p224. Also, al-Masalik Wa al-Mamalik, al-Bakri, p24.

248 See, Mu‘jam Ma Ista‘jam, v2, p683. See also, al-Rawd al-Mi‘tar, p278. Also, al-Bidayah Wa al-Nihayah, v8,
p75. Also, Atlas of Maritime History, p21.

249 In Uzbekistan. Once the capital of Khorasan. See, Nuzhat al-Mustagq, al-ldrisi, p213. See also, Tarikh al-
Tabari, v 2, pp393-394. See also, al-Kamil Fi al-Tarikh, v12, p364. See also, Surah al-Ard, Ibn Hawgal, pp398-
404. Also, al-Rawd al-Mi* tar, pp82-84.

250 In Uzbekistan. See, Mujam Ma Ista’jam, v3, p754. Also, Index of Mu‘jam al-Mu allifin, v4, p373. Also,
Nuzhat al-Mustaq, p214. Also, Surah al-Ard, Ibn Hawqal, p406. Also, al-Kamil Fi al-Tarikh, v12, p367. Also,

al-Rawd al-Mi* tar, pp322-323. Also, Kharidat al-‘Aja’ib, p31. Also, Britannica Book of the Year, 1994, p746.
Also, Islamic Art, David James, p8, 19, 22, 82, 92, 101.

251 al-Bidayah Wa al-Nihayah, v8, p76.
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number of occasions and on several occasions by an army led by Mu‘awiya himself.

On Mu‘awiya's death®”

the caliphate was passed down to his son, Yazid, the prince
regent. Yazid was sufficiently intelligent to maintain the administrative system established

by his father.”*

Yazid died and was succeeded by his son Mu‘awiya.”> The latter unfortunately died
himself shortly after, whence the issue of the caliphate became a matter for the Shura.

However, succession to the Caliphate continued in the Umayyad clan. The Ummayad
caliphate endured until the death of Marwan Ibn Muhammad®*® in 132AH / 750AD,

whence the ‘Abbasids overthrew them and appropriated the caliphate themselves.
IV.1 The Early Schools Of Islamic Law

Scattered throughout the Islamic empire, the Companions were eagerly sought out for
their knowledge of Islamic issues by the Tabi‘ in, (followers) who learnt from them the

Islamic sciences, and absorbed their ideas and opinions.

During the Umayyad period the highest concentration of Companions, however, was in
Madina®>’ where there formed a prominent school which favoured Hadith over opinion
(Ra’ y) in matters of Usul al-Figh. This school was headed by ‘Abd Allah Ibn ‘Umar Ibn
al-Khattab.>*® Amongst its other predominant members were ‘A’isha,?’ Zayd Ibn
Thabit,”®® Abu Hurayra,”®' and ‘Abd al-Rahman Ibn ‘Awf.*®>

252 Ibid, v8, p127.

253 See, al-Bidayah Wa al-Nihayah, v8, p136.

254 al-Bidayah Wa al-Nihayah, v8, p139.

255 Mu‘awiya Ibn Yazid Ibn Abi Sufyan. Born, 41AH / 661AD. Died, 64AH / 684AD. See, Tarikh al-Tabari, V1,
pl6. See also, al-Kamil Fi al-Tarikh, v4, pS1. Also, Nasab Quraysh, p128. Also, al-Bidayah Wa al-Nihayah,
v8, p223. Also, Siyar A‘lam al-Nubala’, v4, pp139. Also, Tarikh al-Khamis, v2, p301.

256 al-Qa’im Bi-Haqq Allah Marwan Ibn Muhammad Ibn Marwan Ibn al-Hakm al-Ummawi. Born, 72AH / 692AD.
Conquered Konya, central Turkey, 105AH / 723AD.

Caliph Hisham Ibn ‘Abd al-Malik appointed him governor of Azerbaijan and Armenia and north Syria., 114AH /
732AD. Became caliph 127AH / 744AD. See, al-Nujum al-Zahira, v1, p196, p254, 273, 286, 302, 322. Also,
al-Kamil Fi al-Tarikh, v5, ppl19, 158. Also, Tarikh al-Tabari, v9, pp54-133. Also, al-Akhbar al-Tiwal, al-
Dinawwari, p350. Also, al-A‘lam, v7, pp208-209.

257 See 10, above.

258 See 87, above.

259 See 191, above.
260 See 52, above.

261 ‘Abd al-Rahman Ibn Sakhr al-Dawsi. Born, 602AD. Companion of Muhammad. Related some 5,374 Hadith.
The Companions and Followers amounting to 800, related those Hadith. Appointed by ‘Umar as governor of
Bahrayn. A leading mufti of his time. Died 59AH / 679AD. See, Sivar A‘lam al-Nubala’, v2, pp578-633. Also,
Tabagqat Ibn Sa‘d, v2, pp362-364; v4, 325-341. Also, al-Isabah, v4, pp202-211. Also, al-Isti‘ab, v4, pp202-
210. Also, Usd al-Ghabah, v6, p318. Also, Hiliyat al-Awliya’, v1, pp376-385. Also, Tahdhib, v12. pp262-
267. Also, Sifat al-Safwa, v1, p285. Also, Dhayl al-Mudhayyal, al-Tabari, pll1. Also, Mashahir ‘Ulama’ al-

Amsar, p35.
262 See 104, above.



Moreover, members of this school of Figh, which included the Malikis, considered the
custom (“ Urf) of the people of Madina and their consensus of agreement (Ijma‘) to be a
principle of Usul al-Figh.

In Mecca the Tabi‘ in studied under the illustrious ‘Abd Allah Ibn ‘Abbas®®’ and his slave,
‘Ikrimah;*%* amongst them were ‘Ata’ Ibn Abi Rabéh,265 Mujahid Ibn Jabr?®® and
Muhammad Ibn Muslim al-Zuhfi.”*” The methodologies of the Meccan and Madinan
schools were so similar that they merged into one school, commonly called the Hijaziyya.
There were two schools of Islamic jurisprudence (Usul al-Figh) in Iraq, one based in
Kufa,*®® the other in Ba,srah.?'69 The leader of the Kufan school was ‘Abd Allah Ibn
Mas‘ud,”” an outstanding scholar and judge. His pupils included Shurayh,””' ‘Alqamah
Ibn Qays al-Nakhi,””> ‘Amir al-Sha‘bi,”” al-Aswad Ibn Yazid Ibn Qays al-Nakhi*"* and
Sa‘id Ibn Jubayr.””

The leaders of the Basrah®’® school of Ustl al-Figh were Abu Musa al-Ash‘ari’”’ and

263 See 88, above.

264 Abu ‘Abd Allah al-Barbari. Born, 25AH / 645AD. A scholar in Qur’anic interpretation and the history of
Jihad. Tought alongside Ibn ‘Abbas. 80 Tabi‘ in related what he said. 230 of the followers of the followers re-
lated what he said. Died, 105AH / 723AD. See, Mashahir ‘Ulama’ al-Amsar, p134. See also, Hiliyat al-Awliya’,
v3, p326. Also, Mizan al-1° tidal, v2, p208. Also, Tarikh al-Thugat, p339. Also, al-Tahdhib, v1, p263. Also,
Dhayl al-Mudhayyal, al-Tabari, p90. Also, al-Ma ‘arif, 1bn Qutayba, p201.

265 ‘ Ata’ Ibn Aslam Ibn Safwan, born in the Yemen, 27AH / 647AD. Raised in Mecca. Became the muffi of
Mecca and its leading Muhadith. A Successor. Died in Mecca, 114AH / 732AD. See, Tadhkirat al-Huffaz, v1,
p92. See also, Mashahir - Ulama’ al-Amsar, p133. Also, Al-Tahdhib, v7, p199. Also, Mizan al-I* tidal, v2, p197.
Also, Tarikh al-Bukhari, v3, p463. Also, Hilliyat al-Awliyya’, v3, p310. Also, Tarikh al-Thugat, p332. Also,
Wafiyyat al-A* yan, v1, p318. Also, Taqrib al-Tahdhib, v2, p22. Also, Nukat al-Hamyan, p199. Also, Ma" rifat
al-Thugat, v2, p135. Also, Al-A* lam, v4, p235. Also, Sifat al-Safwa, v2, p119.

266 See 81, above.

267 Al-Zuhri, Abu Bakr Muhammad Ibn Muslim. Born 58Ah , a Medinan, died 124AH / 742AD. See, Tabagat
Khalifa Ibn Khayyat , v1, p261. See also, Tadhkirat al-Huffaz, v1, pl08. Also, Mu® jam al-Mu’ allifin, v3,
p715. Also, Al- A lam, V7, p97.

268 See 144, above.

269 See 173, above.
270 See 82, above.

271 Shurayh Ibn Hani’ Ibn Yazid Ibn Ka‘ b al-Harithi, from the Yemen, converted to Islam, one of ¢ Ali's gener-
als at the battle of the Camel. Killed in Sijistan, 78AH / 697AD. See, al-Isabah, biography no 3972. See also,
al-Isti‘ ab, biography no 1175. Also, Usd al-Ghabah, v2, p395. Also, Tabaqgat Ibn Sa‘d, v6, p128. Also,
Tabagqat Khalifa, biography no 1065. Also, Mashahir ‘ Ulama’ al-Amsar, pp165-166. Also, Siyar A* lam al-
Nubala’, v4, ppl07-109. Also, al-* Ibr, al-Dhahabi, v1, p89. Also, al-Nujum al-Zahira, v1, p201. Also, al-

Tarikh al-Kabir, al-Bukhari, v4, p228. Also, al-A‘ lam, v3, p162.
272 See 236, above.
273 See 80, above.

274 Abu ‘Amr, a leading faqih, muhadith and memorizer. A famous scholar of Kufa, after his teacher ‘Abd Allah
Ibn Mas‘ud. A follower. Died, 75AH / 694AD. See, Usd al-Ghabah, v1, p88. Also, Sivar A‘lam al-Nubala’, v4,
pp50-53. Also, Tabagat Ibn Sa‘'d, v6, p70. Also, Hiliyat al-Awliya’, v2, p102. Also, al-Isti* ab, biography no
53. Also, Tadhkirat al-Huffaz, v1, pA8. Also, al-Tahdhib, v1, p343. Also, al-‘lbr, al-Dhahabi, v1, p86. Also,
al-Ma‘arif, p432. Also, Tarikh al-Thugat, p67.

275 al-Asadi al-Habashi. Bomn, 45AH / 665AD. Learnt from ‘Abd Allah Ibn ‘Umr and ‘Abd Allah Ibn ‘Abbas.
Killed Iraq, 95AH / 714 AD. Sec, Tabagat Ibn Sa‘d, v6, p178. See also, Hilivat al-Awliya’, v4, p272. Also, al-
Ma ‘arif, 1bn Qutayba, p197. Also, Tahdhib al-Tahdhib, v4, p1l. Also, Tarikh Asma’al-Thugat, pl145. Also,
Tarikh al-Tabari, v8, p93.

276 See 173, above.
277 See 119, above.
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Anas Ibn Malik.?’® Their pupils included al-Hassan al-Ba.sr'i,279 Ibn Sirin,”®° Abi al-
‘Aliya®®' and Qatada.”®® Once again the methodologies of these two schools were so

similar as to combine into one to produce a unique school, the forerunner of the

Hanafiyya school of law.?®

A third school of Islamic law was founded in Egypt under the leadership of ‘Abd Allah
Ibn ‘Amr Ibn al-‘As,”® and his pupils included Ja‘far Ibn Rabi‘ah,”®® Yazid Ibn Abi
Habib,?*® and ‘Abd Allah Ibn Abi Ja‘far.®” This school tended towards a middle path in
its methodology between the Hijazi and the Iraqi schools of law, not only invoking the
Qur’an and the Sunnah of the Prophet for the extraction of rules to deal with new issues,

as they presented themselves in the way of incidents, but also resorting to rational reason-
ing (Ra’ y). It is said to be the forerunner of the Shafi‘ite school of law.

278 Ibn al-Nadar Ibn Damdam al-Khazraji al-Najjari. Born, 612AD. His mother presented him to Muhammad as a
servant. Lived with Muhammad until the latter's death. Reputed to have related some 2,286 Hadith. Died 93AH /
712AD. See, al-Isabah, v1, p71. Also, al-Isti‘ab, v1, pl08. Also, Sifat al-Safwa, v1, p298. Also, Tabagqat Ibn
Sa‘d, v1, pl17. Also, Tabagat al-Fugaha’, al-Shirazi, pS1. Also, Mashahir ‘Ulama’ al-Amsar, p65. Also, al-
Tahdhib, v1, p176. Also, al-Ma‘arif, p308. Also, al-Tarikh al-Kabir, al-Bukhari, v2, p27.

279 Al-Hassan Ibn Yasar al-Basri. Born in Medina, 21AH / 642AD. Moved to Basrah. Works include, 'Fada’il
Mecca' in manuscript form based in al-Azhur library,3:725. He was Imam Of Basrah, and a leading faqih of his
day. A Successor but thoroughly acquainted with the Companions, from whom he learnt the Qur’ anic sciences,
Figh and literature. Died 110AH / 728AD. See, al-Tahdhib, v2, p263. See also, Taqrib al-Tahdhib, v1, pl6S5.
Also, Mizan al-1‘ tidal, v1, p254. Also, Tarikh al-Thugqat, p113. Also, Hilliyat al-Awliyya’, v2, pl131. Also,
Mashahir ‘ Ulama’ al-Amsar, pl142. Also, Amali al-Murtada, v1, pl106. Also, Al-A* lam ,v2, pp226-227.

280 Muhammad Ibn Sirin al-Basri, a leading faqih and Hadith specialist. Born 33AH / 653AD, Died 110AH /
729AD . See, Mu'jam al-Mu'allifin, v3, p338.

281 Rufay’ Ibn Mihran al-Riyahi. Converted to Islam during the caliphate of Abu Bakr. Died, 93AH / 711AD,
Basrah. See, Mashahir ‘Ulama’ al-Amsar, p153. See also, al-Tahdhib, v3, p284. Also, Siyar A‘lam al-Nubala’,
v4, pp207-213. Also, Ma‘rifat al-Thugat, v1, p62. Also, Tarikh al-Thugat, pl61.

282 Qutada Ibn Di‘ama al-Sadusi. See Fn 38, above.
283 See 363, below.

284 ‘ Abd Allah Ibn ©* Amr Ibn al-* As. Born, Mecca, 616AD. One of the most learned of Companions in the
fields of Figh, Hadith, said to have related some 700 of them. Participated in the conquests of Syria and Egypt.
Resided in Egypt for some time. Governor of Kufa during Mu‘ awiyya's caliphate. Died 65AH / 684AD. See,
Tabagat Ibn Sa‘d, v2, p373; v4, pp261-268; v7, p494. See also, Sir A“ lam al-Nubala’, v3, p79. Also,
Mashahir * Ulama’ al-Amsar, p93. Also, al-Isabah, v2, p351, part no 4838. Also, Usd al-Ghabah, v3, pp349-
351. Also, Sifat al-Safwa, v1, p270. Also, Tarikh al-Bukhari, v5, p5. Also, Al-Bid‘ Wa al-Tarikh,(al-Balkhi),
al-Magqdasi, v5, pl107. Also, Nasab Quraysh, p411. Also, al-Ma* arif, Ibn Qutayba, p286. Also, Al-Muhabbir,
p293. Also, Tabagat al-Shirazi, p50. Also, Tadhkirat al-Huffaz, v1, p39. Also, Shadharat al-Dhahab, vi, p73.
Also, Al-Tahdhib, vS5, p337. Also, Tahdhib al-Kamal, p716. Also, Tahdhib al-Asma’ Wa al-Lughat, v1, p281.
Also, Al-A* lam, v4, pl11.

285 1bn Shurahbil Ibn Hasna. al-Qurashi. A leading scholar in Egypt. Died after 133AH / 751AD. See, Mashahir
‘Ulama’ al-Amsar, p297. See also, Al-Tahdhib, v1, pl175. Also, al-Thugat, v6, p26. Also, Siyar A‘lam al-
Nubala’, v6, p149. Also, Taqrib al-Tahdhib, v1, p45.

286 Abu Raja’ Yazid Ibn Suwayd, client of the Banu ‘Amr. Born, 53AH / 673AD. A Nubian. A leading fagih and
muhadith of his time in Egypt. Died 128AH / 745AD. See, Mashahir ‘Ulama’ al-Amsar, p197. See also, Husn al-
Muhadarah, v1, p299. Also, al-Jarh Wa al-Ta'dil, v9, p267. Also, al-Thugat, Ibn Habban, v3, p295. Also, al-
Tahdhib, v11, p318. Also, Siyar A‘lam al-Nubala’, v6, pp31-33. Also, Tadhkirat al-Huffaz, v1, pp128-129.
Also, al-Tarikh al-Saghir, al-Bukhari, v2, ppl0-11.

287 Sec, I'lam al-Muwagqi‘in, v1, p21.

288 See. V.4. I, the Shafi‘ite School Of Law, below.



A fourth school of Islamic law flourished for a while in Syria under the leadership of
Mu‘adh Ibn Jabal,®® ‘Ubadah Ibn al-Samit*® and Abu al-Darda’ *' Their pupils included
Makhul al-Dimashdi,”*> Qubaysa Ibn Dhu’ayb al-Khuza'i al-Ka‘bi,” ‘Umar Ibn ‘Abd Al-
‘Aziz”* and Raja’ al-Kindi.””

The offshoots of the Syrian school included the Jabriyya®”®, established by ‘Abd al-
Rahman al-Awza5,”’ and flourished under the Umayyads political wisdom, and the

Shamiyun who excelled in the fields of biography and the history™" of Jihad.

The school of Yaman, which restricted itself to matters of Fatwa only, was administered
by Ta’us Ibn Kaysan al-Yamani>~ and his son ‘Abd Allah Ibn T2’is>® and ‘Abd al-

289 See 81, above.

290 Abu Walid al-Ansari al-Khazraji. Born, 586AD. Associated with Muhammad. The first judge in Palestine.
Died, 34AH / 654AD.

291 ‘Uwaymir Ibn ‘Amr (or Ibn Malik) Ibn Zayd al-Ansari al-Khazraji. Related some 179 Hadith. Muhammad
called him the wise man. A cavalryman. Appointed judge in Damascus by ‘Umar. A memoriser of the Qur’an.
Died, 32AH / 652AD. See, al-Isabah, v3, p45. Also, Al-Isti‘ab, v4, biography no 1646. Also, Usd al-Ghabah,

v6, p97. Also, Tabaqat Ibn Sa'd, v1, pp391-393. Also, Siyar A‘lam al-Nubala’, v2, pp335-354. Also, Hiliyat al-

Awliya’, v1, p208. Also, Sifat al-Safwa, v1, p257. Also, al-Tarikh al-Kabir, al-Bukhari, v7, pp76-77. Also,

Mashahir ‘Ulama’ al-Amsar, p83.

292 Makhul Ibn Abi Muslim Shahrab. Born in Kabul, raised in Egypt, travelled to Medina and Iraq, and settled in
Damascus. Became a prominent mufti there. A figh and Hadith specialist. Died , Damascus, 112AH / 730AD. See,
Al-Tahdhib, v10, pp289-292. See also, Taqrib al-Tahdhib, v2, p273. Also, Sir A lam al-Nubala’, v5, p160.

Also, Tadhkirat al-Huffaz, vl1, pl01. Also, Hussen al-Muhadarah, v1, p119. Also, Hilliyat al-Awliyya’, v5,
pl77. Also, Tahdhib al-Kamal, p1369. Also, Mizan al-1° tidal, v3, p198. Also, al-Jarh Wa al-Ta‘ dil, v8, p407.

Also, Al-A‘ lam, v7, p284. Also, Mashahir ‘ Ulama’ al-Amsar, pp183-184.

293 Born, 1AH / 622AD. One of the leading jurists of Madina. Died, 86AH / 705AD. See, Mashahir ‘Ulama’ al-
Amsar, ppl106-107. See also, al-Isabah, v3, p266. Also, al-Isti‘ ab, biography 2100. Also, Usd al-Ghabah, v4,
pl91. Also, Tabagat Ibn Sa‘d, v5, p176. Also, Siyar A ‘lam al-Nubala’, v4, pp282-283. Also, al-‘Iqd al-Thamin,

v7, p37. Also, al-Ma‘arif, 1bn Qutayba, p447. Also, Tahdhib al-Asma’, al-Nawawi, v2, p56.

294 Abu Hafs ‘Umr Ibn ‘Abd Al-‘Aziz Ibn Marwan Ibn al-Hakm al-Ummawi. Born, 61AH / 681AD. A second
generation follower. Appointed governor of Madina by the Ummayad caliph Walid Ibn ‘Abd al-Malik. Became
minister for Ibn Marwan. Became caliph in Damascus 99AH / 718AD. Died, 101AH / 720AD. See, al-Tahdhib,

v7, p475. See also, Taqrib al-Tahdhib, v2, p59. Also, Mashahir ‘Ulama’ al-Amsar, p283. Also, Sifat al-Safwa,

v2, p63. Also, Tartkh al-Tabari, v8, pl137. Also, Siyar Alam al-Nubala’, v5, ppl14-148. Also, Fawat al-
Wafiyat, al-Kuttabi, v2, pl05. Also, Hiliyat al-Awliya’, v5, pp253-353. Also, al-Aghani, al-Asfahani, Dar al-
Kuttab al-Masriyya, v9, p254. Also, al-Jarh Wa al-Ta‘ dil, v3, p122. Also, Wafiyat al-A‘yan, v2, p128.

295 Abu al-Megdam Raja’ Ibn Haywa Ibn Jarwal al-Kindi. Born, 91AH / 709AD, a scholar, copyist for Sulayman
Ibn ‘Abd al-Malik. Died, 161AH / 778AD. See, Mashahir ‘Ulama’ al-Amsar, p287. See also, al-Tahdhib, v3,
p267. Also, al-Thugat, v6, p305. Also, al-Tarikh al-Kabir, al-Bukhari, v2, p286. Also, Tadhkirat al-Huffaz, v1,
pl1l. Also, Hiliyat al-Awliya’, v5, p170. Also, Wafiyar al-A‘yan, v1, p187.

296 An Islamic sect, given to Fatalism. See, Al-Milal Wa al-Nihal, al-Shihristani, v1, pp113-114. Also, al-Farq
Bayna al-Firaq, al-Baghdadi, p138. Also, al-Tabsir Fi al-Din, al-Isfarayyini, p63. Related 181 Hadith, 6 Hadith
in al-Bukhari and Muslim. See, al-Isabah, biography no 4488. Also, al-Muhabbir, p270. Also, Tahdhib al-
Tahdhib, v5, pl11. Also, Hussen al-Muhadarah, v1, p89. Also, Tahdhib Tarikh Ibn ‘Asakir, v1, p206. Also,
Sivar A‘lam al-Nubala’, v2, ppS11.

297 Ibn ‘Amr Ibn Yahmid al-Awza‘i. Born, 88AH / 707AD. Became Imam of Syria. A muhadith, faqih, inter-
preter of the Qur'an. His school influenced as far as Andalus. Died 157AH / 774AD. See, Mashahir ‘Ulama’ al-
Amsar, pp285-286. See also, Hiliyat al-Awliva’, v6, pp135-149. Also, al-Ma‘arif, p217. Also, Tabagat lbn
Sa‘d, v1, p488. Also, Wafiyat al-A’yan, v3, pp127-128. Also, Mizan al-I'tidal, v2, p580. Also, Siyar A‘lam al-
Nubala’, v1, ppl07-134. Also, al-Tahdhib, v6, p238. Also, al-Tarikh al-Saghir, v2, p124.

298 See, I'laam al-Muwagqi‘in, v1, p21.

299 Tawus Ibn Kaysan al-Khawalani al-Hamadhani. Born in the Yemen and raised there. One of the leading
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Razzaq Ibn Hammam Ibn Nafi‘ al-Himyari.”"'

Several Companions founded a school of Islamic law in Khorasan,’* similar in it's
methodology to the Egyptian school, and which was later developed into the Shafi‘ite

school of Islamic Jurisprudence there.’>> These Companions included Burayda Ibn al-
Husayb Ibn ‘Abd Allah al-Aslami™* (died in Murv®®), al-Hakm Ibn ‘Amr Ibn Mujada’ al-
Ghifari,’*® Quthm Ibn al-‘Abbas Ibn ‘Abd al-Muttalib,’” and Qays Ibn Sa‘d’*® (died in
Tiffis).*® Their pupils would have included ‘Ata’,’'® Yahya al-KhazaG*!' and ‘Abd Allzah

Successors. A figh and Hadith specialist. Died in Mecca, approximately 106AH / 724AD. See, Tahdhib al-
Tahdhib, v5, p8. See also, Mashahir * Ulama’ al-Amsar, p198. Also, Hilliyat al-Awliyya’, v4, p3. Also,
Wafiyyat al-A‘ yan, v1, p233. Also, Tarikh al-Thugat, p234. Also, Sifat al-Safwa, v2, pl160. Also, Tagrib al-
Tahdhib, v1, p377. Also, Al-A* lam, v3, p224. Also, al-Jami‘ Fi Rijal al-Sahihayn, v1, p235.

300 Abu Muhammad ‘Abd Allah Ibn Ta2’us Ibn Kaysan al-Hamdhani al-Khawlani. The second generation of
followers. One of the leading faqih in Yaman, A man of integrity in the matter of Hadith. Studied under his fa-
ther. Died 132AH / 750AD. See, Mashahir ‘Ulama al-Amsar, p304. See also, Siyar A ‘lam al-Nubala’, p103. Also,
Tarikh al-Kabir, al-Bukhari, vS, pl123. Also, Tarikh al-Saghir, v2, p29. Also, al-Jarh Wa al-Ta'dil, v5, pp88-
89. Also, al-Tahdhib, vS, p267. Also, Tarikh al-Thugat, p262. Also, Tahdhib al-Kamal, pp697-698.

301 Abu Bakr al-San‘ani, Born, San‘a’, 126AH / 744AD. Studied under his father, Hammam, a second generation
follower. A muhadith. His published works include, 'Al-Musannaf'. Died, 212AH / 827AD. See, Mizan al-I° tidal,
v2, pl26. See also, Wafiyat al-A‘yan, v1, p303. Also, Tahdhib al-Tahdhib, v6, p310. Also, Tadhkirat al-
Huffaz, v1, p332. Also, Kashf al-Zunun, p452, 576, 1008, 1712. Also, Hadiyat al-* Arifin, v1, p566. Also,
Idah al-Maknun, v1, p285. Also, Siyar A‘lam al-Nubala’, v9, pp563-580. Also, Mu jam al-Mu’allifin, v2, p142.
302 See, al-Rawd al-Mi ‘tar, pp214-215. Also, Surah al-Ard, Ibn Hawqal, pp358-360. Also, Mukhtasar Kitab al-

Buldan, Tbn al-Faqih, p316.
303 See, 428, above.

304 One of the leading Companions. Fought alongside Muhammad in the conquest of Khaybar and Mecca.
Appointed collector of Zakat and Sadaqat from his tribe. Died 63AH / 683AD. Related some 167 Hadith. See,
Mashahir ‘Ulama’ al-Amsar, p100. See also, Tabaqat Ibn Sa‘d, v4, pp241-243. See also, al-Jarh Wa al-Ta'dil,
v2, p424. Also, al-Isabah, v1, p146. Also, Usd al-Ghabah, v1, p175. Also, Siyar A‘lam al-Nubala’, v2, pp469-
471. Also, al-Tarikh al-Kabir, al-Bukhari, v2, p141. Also, Dhay! al-Mudhayyal, al-Tabari, p27. Also, Tahdhib
al-Tahdhib, v1, p432.

305 An ancient town in Khorasan. Founded by Alexander the Great. See, al-Rawd al-Mi‘ tar, pp532-534. Also,
Mu jam Ma Ista‘jam, v4, p1216. Also, Ahsan al-Taqasim, al-Maqdisi, pp298-310.

306 Related some Hadith to be found in the Sahih of al-Bukhar, died Murv, S0AH / 670AD. See, al-Isabah, v1,
p346. Also, al-Isti‘ab, v1, p356. Also, Usd al-Ghabah, v2, p36. Also, Tabaqat Ibn Sa‘d, v1, p28. Also, al-Jarh
Wa al-Ta'dil, v3, p119. Also, al-Tahdhib, v2, pp436-437. Also, Siyar A‘lam al-Nubala’, v2, ppd74-477. Also,
Mashahir ‘Ulama’ al-Amsar, p101. Also, Sifat al-Safwa, v1, p279.

307 al-Hashimi. Cousin of the Prophet. Became governor of Medina during ‘Ali's calphate. Moved to Samarkand
during Mu‘awiyya's reign. Conquered some lands in Transoxiana. Died 57AH / 677AD. See, al-Isabah, v3, p226.
See also, al-Isti‘ab, biography no 1304. Also, Usd al-Ghabah, v4, p392. Also, Tabagqat Ibn Sa‘d, v1, p367.
Also, Mashahir ‘Ulama’ al-Amsar, p28, p101. Also, al-Jarh Wa al-Ta'dil, v1, pl45. Also, Ansab al-Ashraf, v3,
p65. Also, Siyar A* lam al-Nubala’, v3, pp440-442. Also, Nasab Quraysh, p27. Also, al-Tarikh al-Kabir, al-
Bukhari, v7, pl94. Also, al-Tarikh al-Saghir, v1, p142.

308 See 288, above.
309 Tblisi, the modern name. The capital of Georgia. Muslim stronghold during early middle ages. Fell to the

Mongols, after the 13th century.AD / 618AH / 1220AD. See, al-Rawd al-Mi‘ ar, p139. See also, Nuzhat al-
Mushtagq, al-Idrisi, p267.

310 “Ata’ Ibn al-Sa’ib, see 24, above.

311 Yahya Ibn ‘Uqayl al-Basri, one of the leading Successors, received Hadith from the Companions. See,
Mashahir * Ulama al-Amsar, p203. Also, al-Tahdhib, v11, p259. Also, Tahdhib al-Kamal, v3, pl513. Also, al-
Thugat, v5, p528.
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Ibn Burayda Ibn al-Husayb al-Aslami.’?
IV.2 End Of The Oral Tradition

The end of the Umayyad caliphate coincided with the end of the era of the Companions.
Abu al-Tufayl,313 for example, died in Mecca in 107AH / 725AD. Sahl Ibn Sa‘d*>'* died in
Madina 91AH / 710AD and Anas Ibn Malik’" died in Basrah in 93AH / 712AD.

It 1s said that approximately 130 Companions3]6 of the Prophet Muhammad proffered

318 .
8 of whom issued

legal opinions (fatawa), 7 of whom®'’ issued the majority of them,
approximately one volume each, while the others accounted for the rest.”’”

The Qur’an, the Sunnah of the Prophet, the Sunnah of the four rightly guided Caliphs and
the Ijtihad of the Companions (in that order) constituted the sources of Islamic law
during the era of the Companions.320 To summarise their method we can say that in order
to extract a rule one must first subject the issue under scrutiny to the Qur’an. If a rule
cannot be found therein, the mujtahid consults the Sunnah of the Prophet. If no rule can
be extracted from the Sunnah then Qiyas is invoked, whereby the rule extracted must
reflect the spirit of the Shari‘ah and bear in mind the maslahah of the people. Finally, if

no rule can be extracted by the above means, the mujtahid strived to form a legal opinion
of his own through the process of Iljma‘ and consultation (shura).””’
This method in formulating and upholding the principles of Islamic jurisprudence (Usul

al-Figh) was followed faithfully by the “‘Ulama’**? so0 as not to fall under the influence of

312 Born, 14AH / 635AD. Received his learning from the Companions. Became a judge in Merv. Died 115AH /
733AD. See, Tabagqgat al-Huffaz, p40. See also, Tadhkirat al-Huffaz, v1, pl02. Also, Tarikh al-Thugat, p250.
Also, al-Tahdhib, v5, p157. Also, Siyar A‘ lam al-Nubala’, v5, pp50-53. Also, al-Tarikh al-Kabir, al-Bukhari,
v5, pSl. Also, al-Tarikh al-Saghir, v2, pp139-140. Also, al-Jarhk Wa al-Ta“ dil, v5, p13.

313 ‘Amr Ibn Wathilah Ibn ‘Abd Allah Ibn ‘Amr al-Laythi al-Kinani al-Qurashi. Born, 3AH / 625AD. Related 9
Hadith. Muhadith and the poet of his tribe. Supported ‘Ali against Mu‘awiyya but the latter forgave him. See,
Mashahir ‘Ulama al-Amsar, p64. See also, al-Isabah, v4, p113. Also, al-Isti‘ab, biography no 1344. Also, Usd
al-Ghabah, v3, p96. Also, Tabagqat Ibn Sa‘d, v5, pA57; v6, p64. Also, al-Aghani, al-Asfahani, v13, p159. Also,
al-Jawahir al-Mudiyya, v2, p426. Also, Siyar A‘lam al-Nubala’, v4, ppd67-468. Also, al-Nujum al-Zahira, v1,
p243. Also, al-‘Iqd al-Thamin, v5, p87. Also, al-Kuna, al-Dulabi, biography no 670.

314 Hazin Ibn Sa‘d Ibn Malik al-Sa‘idi, better known as Abu al-‘Abbas. One of the famous Companions. Related
some 188 Hadith. See, al-Isabah, v2, p88. See also, al-Isti‘ab, v2, p664. Also, Usd al-Ghabah, v2, p472. Also,
al-Jarh Wa al-Ta'dil, v4, p198. Also, al-Tahdhib, v4, p252. Also, Siyar A‘lam al-Nubala’, v2, pp422-424. Also,
Jamharat Ansab al-‘Arab, p366.

315 See 278, above.

316 See, I‘lam al-Muwagi‘in, v1, p9.

317 The seven are: ‘Umar Ibn al-Khattab, ‘Afi Ibn Abi Talib, ‘Abd Allah Ibn Mas‘ud, Zayd Ibn Thabit, ‘Abd Allah
Ibn ‘Abbas, ‘Abd Allah Ibn ‘Umar and ‘A’isha.

318 See, I'lam al-Muwagqi‘in, v1, p9.

319 Ibid, vi, ppl0-11.

320 Ibid, vl, p27.
321 Ibid, vl1, pp36-85.

322 Known as Ahl al-Haqq and al-Jumhur. They adhere to the Shari‘ah exactly. They are the opposite of Ahl al-
Ahwa’, the sccts, consisting of 72 groups. See, Kitab al-Ta'rifat, al-Jarjani, p40. See FN 318, above.
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those who strayed from the straight path, as was the case with the Shi‘ites’* and the
4

Khawarij.*®
The era of the Companions was predominantly oral in culture, but towards the end of
Umayyad rule learning had taken on a deductive, intellectual character.”® Information
was recorded on paper, edited and collected in books. This included the writing of books
and commentaries on Islamic jurisprudence (Usul al-Figh) which went hand in hand with

the development of schools of law in Islamic society.

323 See 227, above.
324 See 168, and 194-199, above.

325 ‘Umar Ibn ‘Abd al-‘Aziz ordered the recording of the Sunnah. See, Sunan al-Darimi, v1, p126. See also, al-
Muhadith al-Fasil Bayna al-Rawi Wa al-Wa 4, al-Ramhurmazi, fol: 4a. Also, Kitab al-Amwal, Tbn Silam, p578.
Also, Tagyid al-‘Ilm, al-Khaiib al-Baghdadi, p105. Also, al-Jarh Wa al-Ta'dil, introduction, p25. Also, Jami*
Bayan al-‘llm, 1bn ‘Abd al-Burr, v1, p73; v2, p34. Also, al-Sunnah Qabl al-Tadwin, pp293-382.



Chapter V

Jurisprudence During The ‘Abbasid Period

Until The End Of The 7th Century AH / 1300AD

The ‘Abbasid Caliphate begins with the pledge of Allegiance to Abu al-‘Abbas al-
Saffah’”® in Kufa,”>’ 135AH. The ‘Abbasids strengthened their hold on the caliphate
following their victory at the battle of Zab. They consolidated their position further
following the death of the final Umayyad Caliph Marwan Ibn Muhammad™? in 132AH.

The territories that fell under the control of the ‘Abbasids reached as far as central India

and the borders of China in the east, and to banks of the Volgam and the Caspian sea to
the north. Spain and the south of France, however, remained under the control of the

Umayyads.331

The opposition to the Umayyads started in 130AH in Khorasan™ > under the leadership of
Abu Muslim al-KhorExs'élrﬁ,333 with a declaration calling for the house of ‘Ali to assume
control of the Caliphate. Gradually, the supporters of the house of ‘Ali cause took control

of the east and the north of the Caliphate until they reached Iraq where they occupied
Kufa.**

However, we note the seeds of the conflict were present amongst the Hashimites during

326 ¢ Abd Allah Ibn Muhammad Ibn ¢ Afi Ibn ¢ Abd Allah Ibn al- Abbas Ibn ‘ Abd al-Muttalib al-Hashimi al-
Qurashi. Born, 104AH / 722AD., Humaymiyya in al-Sarat, between Damascus and Medina. Raised there. Moved
to al-Anbar, Irag, founded the town of al-Hashimiyya, Iraqg, which he made a capital on the assumption of the
caliphate. First caliph to introduce the office of minister in Islam. Nicknamed Saffah because he often executed
his opponents. Died, al-Anbar, 136AH / 754AD. See, Fawat al-Wafiyyat, v1, p232. See also, Tarikh al-Tabari,
v9, p154. Also, al-Kamil Fi al-Tarikh, v5, p152. Also, Tarikh Baghdad, v10, p46. Also, al-A* lam, v4, pl16.

Also, al-Wuzara’ Wa al-Kurtab, al-Jihshiyan, pp89-95. Also, Kitab Duwal al-Islam, al-Dhahabi, pp91-93.
327 See 144, above.

328 The lesser river Zab, originating in Anatolia and runs in the Euphrates, Musil. Location of the battle. See,
Mu‘jam Ma Ista‘jam, v2, p691. Also, Surah al-Ard, Ibn Hawqal, p209. Also, al-Rawd al-Mi‘ tar, p280.

329 Marwan Ibn Muhammad Ibn Marwan Ibn al-Hakam al-Umawi. Born 72AH / 692AD. Conquered Konya,
Turkey, 105AH / 723AD. During the caliphate of Hisham became governor of Azerbaijan. and Armenia, 114AH
/ 732AD. Acceded to the caliphate 127AH / 744AD, and remained there until his death. See, Tarikh al-Tabari, v9,
pp54-133. Also, al-Kamil Fi al-Tarikh, v5, pp119-158. Also, Tarikh al-Khamis, v2, p322. Also, Kitab al-
Wuzara’ Wa al-Kuttab, pp72-88. Also, al-Akhbar al-Tiwal, al-Dinawwari, p350. Also, al-A ‘lam, v7, pp208-209.
330 A river rising in the north west of the USSR and flowing to the Caspian sea at Astrakhan. See, Travels 18th
century Russia, pp18-21. See also, Rihlat Tbn Fadlan, passim.

33} See, Kitab Duwal al-Islam, al-Dhahabi, p62, 64.

332 See 303, above.

333 ‘Abd al-Rahman Ibn Muslim. Born, 100AH / 718AD. Killed 137AH / 755AD. See, Tarikh al-Tabari, v9,
pl59. Also, Tarikh Baghdad, v10, p207. Also, Mizan al-1‘tidal, v2, p117. Also, Lisan al-Mizan, v3, p436.
Also, al-A ‘lam, v3, pp337-338.

334 See 144, above.
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the early ‘Abbasid period involving, on one side, the sons of ‘Ali Ibn Abi I'Ellib.335 and
the sons of al-‘Abbas Ibn ‘Abd al-Muttalib on the other.”*® Abu al-‘Abbas Al-Saffah,>”’
nevertheless, was able to check the ambitions of both the ‘Alawiyyin and the substantial

number of Umayyad supporters intent on revitalising the Umayyad cause.

On his death, Al-SaffEth_,338 was succeeded by his brother Abu Ja‘far al-Man_sﬁr.B'B'9 The
latter founded Baghdad as the capital for the ‘Abbasids.*** The ‘Abbasid line continued
until the Mongol defeat in 656AH / 1258 AD, when the ‘Abbasid Caliphate transferred
from Baghdad to Egypt *! under the auspices of the Mamlukes.>*

We note with interest that the cultural life in Baghdad thrived despite the political upheaval

caused by the Mongol occupation,343 by the continued presence and activities of such
scholars as Ibn al-Sa‘ati’** and his like.

335 ‘Abd Allah Ibn Muhammad Ibn ‘Ali Ibn ‘Abd Allah Ibn al-‘Abbas. Born 95AH / 714AD. Man of letters, a
faqih, historian and astronomer. Acceded to the caliphate 136AH / 754AD. All the ‘Abbasid caliphs stem from
his family line. Died 158AH / 775AD. See, Tarikh al-Tabari, v9, pp292-322. Also, al-Kamil Fi al-Tarikh, v5,
pl72 passim until v6, p6. Also, Tarikh Baghdad, v10, p53. Also, Fawat al-Wafiyat, v1, p232. Also, al-A ‘lam,
v4, pl117. Also, al-Wuzara’ Wa al-Kuttab, al-Jahshayari, pp96-140. Also, al-Nibras, 1bn Dahya, pp24-30. Also,
Duwal al-Islam, pp93-107.

336 ‘Abbas is the uncle of Muhammad, died 652AD. The ‘Abbasid caliphate hails from this family line. The
caliphate ran from 750AD to 1258AD in Baghdad. The ‘Abbasid caliphate in Cairo began 1265AD until
1517AD. Last ‘Abbasid caliph was al-Mutawakkil III (1466-1543AD). See, al-Mawsu* al-Thagqafiyya, Dr
Hussein Sa‘id, Cairo, 1972, dar al-Sha‘b, (Franklin Finance, New York), pp650-651.

337 ‘ Abd Allah Ibn Muhammad Ibn ¢ Ali Ibn * Abd Allah Ibn al-* Abbas Ibn ¢ Abd al-Muttalib al-Hashimi al-
Qurashi. Born, 104AH / 722AD., Humaymiyya in al-Sarat, between Damascus and Medina. Raised there. Moved
to al-Anbar, Iraq, founded the town of al-Hashimiyya, Iraq, which he made a capital on the assumption of the
caliphate. First caliph to introduce the office of minister in Islam. Nicknamed Saffah because he often executed
his opponents. Died, al-Anbar, 136AH / 754AD. See, Fawat al-Wafiyyat, v1, p232. See also, Tarikh al-Tabari,
v9, p154. Also, al-Kamil Fi al-Tarikh, v5, p152. Also, Tarikh Baghdad, v10, p46. Also, al-A‘ lam, v4, pl16.

Also, al-Wuzara’ Wa al-Kuttab, al-Jihshiyari, pp89-95. Also, Kitab Duwal al-Islam, al-Dhahabi, pp91-93.
338 Ibid.

339 ° Abd Allah Ibn Muhammad Ibn ¢ Afi Ibn ¢ Abd Allah Ibn al-‘ Abbas. Born, Humaymiyya, 95AH / 714AD.
Man of letters, a faqih and a historian and astronomer. Acceded to the caliphate 136AH / 754AD. All the °
Abbasid caliphs stem from his family line. Died performing the Hajj in Mecca, 158AH / 775AD. See, Tarikh al-
Tabari, v9, pp292-322. Also, al-Kamil Fi al-Tarikh, v5, p172 passim until v6, p6. Also, Tarikh Baghdad, v10,
p53. Also, Fawat al-Wafiyat, v1, p232. Also, al-A‘ lam, v4, pl117. Also, al-Wuzara’ Wa al-Kutiab, al-
Jahshayari, pp96-140. Also, al-Nibras, Ibn Dahya, pp24-30. Also, Duwal al-Islam, pp93-107.

340 See, Mu‘jam Ma Ista’jam, v1, p261. See also, Surah al-Ard, 1bn Hawqal, p215. Also, Tarikh Baghdad, v1,
pp25-127. Also, al-Rawd al-Mi'tar, pp105-112. Also, al-Kamil Fi al-Tarikh, v9, p330. Also, Baghdad, Ahmad
Susa, passim.

341 See, Futuh Misr, Ibn ° Abd al-Hakm, p56. Also, al-Rawd al-Mi‘tar, pp441-442, p450, pp552-554. Also, al-
Mawsu‘ al-Thagafiyya, Dr Hussein Sa‘id, p750.

342 The Mameluke dynasty founded by ‘Izz al-Din Aybak, 648AH/ 1250AD. Ruled over Egypt and Syria until
923AH / 1517AD. See, al-Mawsu‘ah al-Thaqafiyya, p944. See also, al-Nujum al-Zahira, passim. Also, Kitab
Duwal al-Islam, al-Dhahabi, v2, pp153-251.

343 See 495, above. See also, Tarikh ‘Ulama’ al-Mustansariyya, Naji Ma‘ruf, vl and 2 passim. Also, ‘Ulama’ al-
Nizamiyvat, Naji Ma‘ruf, pp21-40.

344 See 11.3. Part Three.
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V.I Background To The Emergence Of The Main Schools Of Figh

The era of the Companions concluded at 107AH / 725AD.* Some of the first generation
of Followers were active during the early ‘Abbasid period, whereas the era of the second

generation of Followers extended approximately from 163AH / 779AD>* t0 231AH /
845AD," during what we might describe as the early era of ‘Abbasid rule.

From the activities of this period emerged the leading Mujtahids**® and ‘Ulama’ in the
subjects of Figh and Usul al-Figh, whose religious principles, one might say, were not

compromised by the political developments of the day.

Progress in the development of the science of Usul al-Figh continued despite the political
fortunes of the Umayyad and early ‘Abbasid leaders. The fruit of this science (and other
sciences) resting on the fate and stemming from the efforts not of one or two men, with
regard to the pursuance of Ijtihad and research, but to a whole vibrant, intellectual

movement that, when fully assessed, will provide us with a clear picture of the history of
Usul al-Figh during the ‘Abbasid period.

Several schools of thinking could be recognised during that period, some of them
conservative and others more widely deviant from the hitherto prevailing wisdom. These

schools can be broadly categorised under the following headings.

a) The Heretic schools These schools were considered to have deviated in their
thinking from the true path of the Shari‘ah, introduced unorthodox ideas into Islam, and
often distorted the truth. They were said to have interpreted the Qur'an and Hadith as it

suited their doctrines. We mention them briefly only in passing because their role in the
history of Usul al-Figh was slight.**

b) The Transient schools The leaders of these schools often attained the position of

mujtahid and were qualified to issue fatwas on the issues which obtained during their

345 The last Companion to die in Mecca was Abu al-Tufayl ‘Amir Ibn Wathilah in 107AH / 725AD. See,
Mashahir ‘Ulama’ al-Amsar, p64. Also, al-Isabah, v4, p113. Also, Siyar A‘lam al-Nubala’, v4, p467.

346 Abu al-Hudhayl Husayn Ibn ‘Abd al-Rahman al-Sulami. A scholar. See, Mashahir ‘Ulama’ al-Amsar, p179.
See also, al-Jarh Wa al-Ta'dil, v3, p193. Also, Tadhkirat al-Huffaz, v1, p143. Also, Siyar A‘lam al-Nubala’, v5,
p422. Mizan al-l‘tidal, v1, p551.

347 The last of the second generation of Followers was Mansur Ibn Zadhan, a scholar. Died in Wasit, Iraq,
231AH / 845AD. See, Mashahir ‘Ulama’ al-Amsar, p279. See also, Siyar A‘lam al-Nubala’, v5, p44l. Also,
Hiliyat al-Awliya’, v3, p57. Also, al-Tahdhib, v10, p306. Also, al-Thugat, p440.

348 The four celebrated Imams. See, 375,481, 520, 572, below.

349 Al-Farq Bayna al-Firaq, ‘Abd al-Qahir al-Baghdadi. Al-Tanbih Wa al-Radd, Abu al-Hussein al-Malfi. Al-Milal
Wa al-Nihal, al-Shihristani. Magalat al-Islamiyyin, al-Ash‘afi. Minhaj al-Sunnah, 1bn Taymiyya. Al-Fasal Fi al-
Milal Wa al-Ahwa’ Wa al-Nihal, 1bn Hazm.
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time. They had their adherents but these tended to stray away with the passing of time,

often switching to another school with an equally transitory existence. A good example
(in Umayyad times) is the school of Hassan al-Ba_sﬁ.350 The schools active during the
‘Abbasid era include the following:

1) The school of ‘Abd Allah Ibn Shubrumah.>'

2) The school of ‘Abd al-Rahman al-Awza‘ 1,”>* whose influence extended from Syria to
north Africa and Andalus.

3) The school of al-Layth Ibn Sa‘d,” active in Egypt.

4) The school of Sufyan al-Thawfi> " active in Iraq and north Africa.

5) The school of Sufyan Ibn ‘Uyaynah in Mecca.>

6) The school of Abu Thawr in Iraq.356

7) The school of Ibn Rahawayh in Khorasan.””’

8) The school of Dawud al-Zahiri in the Maghreb and Iraq.358 He was influenced by the

350 See 279, above.
351 Abu Shubrumah al-Dabbi. Born, 72AH / 691AD, a leading faqih in Kufa. A second generation Follower, a
contemporary of Abu Hanifa. Died, 144AH / 761AD. See, Tabaqat al-Fugaha’, al-Shirazi, p84. See also, Mizan
al-I'tidal, v2, p438. Also, al-Jarh Wa al-Ta'dil, v5, p82. Also, al-Tarikh al-Saghir, al-Bukhari, v2, pp77-78.
Also, Tarikh al-Kabir, al-Bukhari, v3, pl17. Also, Siyar A‘lam al-Nubala,’ v6, pp347-349. Also, Tarikh al-
Thugat, p259. Also, al-Tahdhib, v5, p250. Also, al-Kamil Fi al-Tarikh, v5, p228. Also, Mashahir ‘Ulama’ al-
Amsar, p265.
352 See 356, below.
353 Abu al-Harith al-Layth Ibn Sa‘d 1bn *Abd al-Rahman al-Fahmi. Born, 94AH / 713AD. A leading scholar of
Egypt. Died 175AH / 791AD. See, al-Rahmah al-Ghaythiyya Fi al-Turjamah al-laythiyya, Ibn Hajar al-Askalani,
passim. See also, Wafiyat al-A‘yan, v1, p438. Also, Tadhkirat al-Huffaz, v1, p207. Also, Mizan al-I'tidal, v2,
p361. Also, Hiliyat al-Awliya’, v1, p318. Also, Tarikh Baghdad, v13, p3. Also, Tabaqat al-Fuqaha’, al-Shirazi,
p8. Also, al-A‘ lam, v5, p248.
354 Sufyan Ibn Safid Ibn Masruq al-Thawri. Born 97AH / 716AD. Died 161AH / 778AD. A Hadith and Figh
specialist. See, Wafivat al-A‘yan, v1, p210. Also, Tabaqat Ibn Sa‘d, v6, p257. Also, Tarikh Baghdad, v9, p151.
Also, al-Jawahir al-Mudiyya, v1, p250. Also, lkhtilaf al-Fugaha’, al-Tabari, p16.
355 Sufyan Ibn ‘Uyaynah Ibn Maymun al-Hilali, bon 107AH / 725AD. A muhadith, interpreter of the Qur'an and
faqih. A second generation Follower. Died, 196AH / 812AD. See, Mashahir ‘Ulama’ al-Amsar, p235. Also,
Hiliyat al-Awliya’, v1, pp270-318. Also, Mizan al-I'tidal, v2, p170. Also, Kashf al-Zunun, p439. Also, Idah al-
Maknun, 303. Also, al-Jarh Wa al-Ta'dil, v1, p32, p54; v4, p225. Also, Siyar A‘lam al-Nubala’, v8, p454.
Also, Tarikh Baghdad, v9, pl74. Also, Sifat al-Safwa, v2, p130. Also, Wafiyat al-A‘yan, v2, pp391-393.
356 Ibrahim Ibn Khalid Ibn al-Yaman al-Kalbi al-Baghdadi, born 170AH / 786AD. A leading faqih of his day and
muhadith. A combination of the school of Hadith and the school of Opinion. Followed same doctrine as
Hanafis. The influence of his school petered out during the 4th century Hijrah. Borrowed ideas from Shafii. Died
240AH / 854AD. See, lkhtilaf al-Fugaha’, al-Tabari, pl16. Also, Tarikh Baghdad, v6, pp65-69. Also, Lisan al-
Mizan, v1, p53. Also, Wafiyat al-A* yan, v1, pp3-4. Also, Tadhkirat al-Huffaz, v2, p87. Also, Tabagat al-
Shafi‘ivya, Ibn Qadi Shahbah, v1, pp55-56. Also, Tabagat al-Shafi* iyya, al-Shirazi, p75. Also, Tabagat al-
Shafi‘iyya, al-SubKi, v1, pp227-231. Also, Tabagat al-Shafi‘ iyya, Ibn Hidayat, p5. Also, al-A‘lam, v1, p37.
Also, Mu jam al-Mu allifin, v1, p24.
357 Ishaq Ibn Ibrahim Ibn Mukhallad Ibn Ibrahim al-Hanzali al-Tamimi A muhadith, Qur’an interpreter and a
fagih. Died 238AH / 853AD. See, Tabagqat al-Fuqaha’, al-Shirazi, p94. Also, Kashf al-Zunun, p442, pl1678,
1685. Also, Mizan al-I'tidal, v1, pp85-86. Also, Hilivat al-Awliya’, v9, pp234-238. Also, Tahagat al-
Hanabilah, p68. Also, Tarikh Baghdad, v6, p345. Also, al-A‘lam, v1, p292. Also, Mu jam al-Mu ‘allifin, vl,
339.
;)58 Dawud Ibn ‘Al Ibn Khallaf al-Aspahani, born 201AH / 816AD. Died, 270AH / 884AD. See, Tarikh Baghdad,
v8, p369. See also, Tadhkirat al-Huffaz, v2, p136. Also, Lisan al-Mizan, v2, pA22. Also. al-Jawahir al-



Shafi‘ite school. He refuted the use of Qiyas in the derivation of rules, as he did Ta’ wil
(interpretation) and ra’y. He accepted only the literal meaning of the Qur’an and the
Hadith. Hence the appellation of his followers as the Zahiriyya.(Adherents of
Phenomenalism). Their bible is Kitab al-Inkam Fi Usul al-Ahkam™ by Ibn Hazm.**® The
influence of this school spread to Andalusia.

9) The school of Tabari in Iraq.36] Influence of this school lasted until the 5th century
Hijrah.

These schools, which lacked organization and influence with the goverments of the day.
proved transitory in effect through their inability to attract good students, who on the

whole leaned towards the four established schools of law.*®

¢) The Prevailing schools These number four and their adherents were to be found
scattered throughout the Islamic world. They adhered to and followed the true path of the
Sunnah, deriving (the principles of) Usul al-Figh from the Qur’an and the Sunnah of the
Prophet. Then they derived Ijma‘ from the Qur'an and the Sunnah, from which they also

derived Qiyas. These four schools are:

V.2 The Hanafite School Of Law

This school was called after Abu Hanifa al-Nu‘man Ibn Thabit al-Kabuli,*®® who was

Mudiyya, v2, pA19. Also, Tabaqat al-Shafi‘iyya, 1bn Qadi Shahbah, v1, pp77-78. Also, Tabagat al-Shafi‘iyya,
al-Subki, v2, p42. Also, Tabagat al-Fugaha’, al-Shirazi, p76. Also, Mizan al-I'tidal, v1, p321. Also, Kashf al-
Zunun, pl1839. Also, Mu‘jam al-Mu'allifin, v1, p700. Also, al-A‘lam, v2, p333.

359 Published in Cairo, 1348AH / 1926AD. 2nd Ed, Cairo, 1947; 3rd Ed, 1970. See, Dhakha’ir al-Turath al-
‘Arabi, ‘Abd al-Jabbar, v1, p9%4.

360 ‘Afi Ibn ‘Ahmad Ibn Sa‘id Ibn Hazm al-Andalusi, born 384AH/ 994AD. A man of letters, a jurisprudent, a
muhadith, a scholastic theologian, logician and philosopher. Died 456AH/ 1064AD. His published works in-
clude, ‘al-Usul Wa al-Faru‘’, ‘al-Taqrib Li- Hadd al-Muntaq', 'Mullakhas Ibtal al-Qiyas Wa al-Ra’y Wa al-Istihsan
Wa al-Taqlid Wa al-Ta‘ [il'. 'Risalat al-Jami* ' Fi Usul al-Islam’, ‘al-Fusal Fi al-Milal Wa al-Ahwa’ Wa al-Nihal'.
‘al-Nasikh Wa al-Mansukh', ‘Maratib al-Ijma‘, ‘al-Nubadh Fi Usul al-Figh al-Zahiri', 'Manzumit Ibn Hazm Fi
Qawa ‘id al-Figh al-Zahiri'. See, Dhakha’ir al-Turath al-‘Arabi al-Islami, ‘Abd al-Jabbar, v1, pp94-98. Also,
Mu'‘jam al-Magbu at al-‘Arabiyya, Sitkis, v1, pp85-86. Also, Kashf al-Zunun, passim. Also, Idah al-Maknun, al-
Baghdadi, v1, p319, 356; v2, passim. Also, Lisan al-Mizan, v4, pp198-202. Also, Nafh al-Tib, v6, pp202-
222. Also, Mu‘jam al-Mu'allifin, v2, pp393-394. Also, al-A‘lam, v4, pp254-255.

361 Abu Ja‘far Muhammad Ibn Jarir Ibn Yazid al-Tabari. Born 224AH / 839AD. Travelled to Baghdad. Historian,
interpreter of the Qur’an, muhadith, jurist and mujtahid. Died, 310AH / 923AD, Baghdad. See, Tarikh Baghdad,
v2, ppl62-169. Also, al-Muntazum, Ibn al-Jawzi, v6, pp170-172. Also, Kashf al-Zunun, passim. Also, Idah al-
Maknun, v2, p318, p352. Also, Hadiyat al-‘Arifin, v2, pp26-27. Also, Lisan al-Mizan, v5, pp100-103. Also,
Tabagat al-Qurra’, Ibn al-Jazri, v2, ppl06-108. Also, Tabagat al-Mufassirin, al-Sayufi, pp30-31. Also, al-Wafi
Bi-al-Wafivai, al-Sufadi, v2, pp284-287. Also, al-A* lam, v6, p69. Also, Mu‘jam al-Mu’allifin, v3, pp190-191.
362 See, al- Madkhal li al- Figh al- Islami, Dr ‘Abd Allah al-Dar‘an pp131-132.

363 There is a dispute about the origin of Abu Hanifa. Tash Kubri Zada says he hails from either Babal or Kabul.
Another source says that he hails from the Banu Shayban, an Arab tribe. Another source says that he hails from
the Ansar, Medina. Another has it that he hails from a line of Persian kings. Another, that he hails from the
Banu Taym, Kufa. See, Miftah al-Sa‘adah, v2, p180.
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born in Kufa 80AH / 699AD during the Umayyad caliphate and died in Baghdad150AH /
767AD during the ‘Abbasid caliphate. Abu Hanifa was a pious man, not given to mate-
rialism or greed for positions of power, and above all was devoted to learning and peace.

He rejected a number of positions offered by various caliphs.

He studied Usul al-Figh and Hadith under Hammad Ibn (Muslim) Abi Sulayman al-
Ash‘ari,*®* the muffi of Kufa.’® On the latter's death this office passed down to Abu
Hanifa. Abu Hanifa absorbed the knowledge of ‘Umar Ibn al-Khattab>*® through the
teachings of Hammad*®’ who himself studied under the renowned Ibralim al-Nakh‘ 7°%°
who in turn studied under the Companion ‘Umar Ibn al-Khattab.”® Likewise Abu Hanifa

absorbed the knowledge of Islamic sciences from ‘Aﬁ,370 <371

via the latter's student Nafi
as he studied the teaching of ‘Abd Allah Ibn ‘Abbas®’ through the latter's student,
‘Ikrimah.”” This process of learning necessitated for Abu Hanifa constant travel between

Syria, Iraq and Arabia.>™

Historians recorded that Abu Hanifa®”> excelled in the Quranic sciences and the
Hadith,””® compiled a musnad,””’ and mastered scholastic theology378 before embarking

on a study of Figh and its principles.

The origins of the Hanafite school of law are rooted in the activities of Muhammad Ibn al-

364 Client of Abu Musa al-Ash‘ari, one of the Followers. A leading faqgih of his day. Muhadith. Died 120AH /
737AD. See, Mashahir ‘Ulama’ al-Amsar, p178. Also, Tarikh Asma’al-Thigat, pl00. Also, al-Tarikh al-Kabir,
al-Bukhari v2/1/p18. Also, al-Jarh Wa al-Ta'dil, v3, p146. Also, Siyar A‘lam al-Nubala’, v5, p234. Also,
Marifat al-Thigat, v1, p320. Also, al-‘Ibr, al-Dhahabi, v1, p151.

365 See 196, above.

366 See, II1.2 Jurisprudence During The Era Of ‘Umar Ibn al-Khattab, above.
367 See 364, above.

368 See 237, above.

369 See chapter III. 2. above.

370 See chapter III. 4. above.

371 Nafi‘ Ibn Malik Ibn Abi ¢ Amr al-Asbahi, known as Abu Sahl. One of the Followers. Faqih and muhadith.
Died, Medina, 119AH / 737AD. See, Mashahir ‘ Ulama’ al-Amsar, p129. Also, Tartkh Asma’ al-Thigat, p323.
Also, Siyar A‘ lam al-Nubala’, v5, p95. Also, Ma‘ rifat al-Thigat, v2, p310. Also, al-Tahdhib, v10, p411. Also,
Al-A“ lam, v8, ps.

372 See 88, above.
373 See 264, above.

374 See, Miftah al-Sa‘ adah, v2, pp189-193.

375 He was contemporary with four leading Companions, namely Anas Ibn Malik, died 93AH, ‘Abd Allah Ibn
Awfa Ibn ‘Alqamah Ibn Qays Ibn Khalid, died 87AH, Sahl Ibn Sa‘d al-Sa‘idi, died 91AH, Abu al-Tufayl ‘Amir Ibn
Wathilah, died 107AH. See, Miftah al-Sa‘adah, v2, pp175-178.

376 See, Miftah al-Sa‘adah, v2, p192.

377 Published in Lucknow, India 1316AH / 1898AD. 2nd ed, Lahore, 1889AD. 3rd ed, Cairo, 1327AH /
1909AD. 4th ed, Hyderbad, 1332AH/ 1913AD. 5th ed, Aleppo, 1962AD. Commentaries on the Musnad by ‘Ali

al-Qan al-Hurawi, pub in Lahore, 1312AH / 1894AD. Commentary by Muhammad Ibn Hassan al-Lecknawi, pub
India, 1309-1312AH / 1891-1894AD.

378 See, al-Figh al-Akbar, pub India, Lucknow, 1260AH / 1844AD. 2nd ed New Delhi, 1289AH / 1872AD. 3rd
pub Cairo, 1905AD. 4th ed Vienna, German trans, 1915. 6th ed, Hamat, Syria, 1972. 7th ed, Beruit, 1976. See
also, al-‘Alim Wa Mut‘alim, pub Cairo, 1368AH / 1949. 2nd ed, Hyderabad, 1349AH / 1930. 3rd Aleppo, 1972.
Also, Wasiyyat Abu Hanifa, pub Hydrabad, undated. 2nd ed, Alexandria, 1892.
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Hanifiyya®” who founded a circle for the study of Usul al-Figh in Madina. A neutral, he

refused to participate in the internecine Muslim strife.

It is claimed by the Mu‘tazilah® that the two sons of Muhammad Ibn al-Hanifiyya, Abu
Hashim®' and al-Hasan,382 the former in particular, created the doctrine of secession
(I'tizal) later reputedly adopted by Wasil Ibn ‘Ata’.**? In turn the Shi‘ah claimed that
Muhammad Ibn al-Hanifiyya> founded the Kaysaniyya™> and the Mukhtariyya.>*

Furthermore it is said, by the Mu‘tazilah again, that al-Hasan>"

founded the Murj’ites™
and that his favourite student was a certain Ghaylan al-Dimashq’i.389 Finally, the
J ahmiyya,”o another sect that deviated from the Sunnah, claimed that Ma‘bad al-

Juhani™' a Qadarite,*” (as opposed to being a Murji’ite)393 was a pupil of Muhammad

379 Muhammad Ibn * Afi Ibn Abi Talib. Born in Medina, 21AH / 642AD.His mother, Khawla, was the daughter
of Ja‘ far al-Hanafi. A renowned scholar. The Kaysaniyya, a Shi‘ ite sect, believe he never died. Some Shi‘ ites
believe him to be the Mahdi. Died, 81AH / 700AD, and buried in Medina. See, Mashahir ‘ Ulama’ al-Amsar,
pl03. See also, Tarikh al-Thugat, pA10. Also, Ma‘ rifat al-Thugqat, al-* Ujli, v2, p249. Also, Sifat al-Safwa, v2,
p42. Also, Wafiyat al-A* yan, v1, p449. Also, Hiliyat al-Awliya’, v3, p174. Also, Tabagat Ibn Sa‘d, v5, p66.
Siyar A‘ lam al-Nubala’, v4, pp110-129. Also, Nasab Quraysh, p4l

380 See, al-Munya, Ibn al-Murtada pl1. see also, Furaq al-Mu‘tazilah, ‘Abd al-Jabbar, pl11. Also, Nash’at al-Fikr
al-Falsafi Fi al-Islam, al-Nashar, v1, p230.

381 ‘Abd Allah Ibn Muhammad Ibn ‘Ali Ibn Abi Talib. Died, 98AH/ 716AD. See, Siyar A‘lam al-Nubala’, v4,
pp129-130. See also, Tabagat Ibn Sa‘d, v5, p327. Also, al-Jarh Wa al-Ta'dil, v2, section 2, p155. Also,
Tahdhib al-Kamal, p838. Also, Tahdhib al-Tahdhib, v6, p16. Also, Muwatta’ Malik, v2, p542.

382 Al-Hasan Ibn Muhammad Ibn ‘Al Ibn Abi Talib. Scholar from the Ahl al-Bayt in Figh and Hadith. Accepted
by the Ahl al-Sunnah. Died, 100AH / 718AD. See, Siyar A‘lam al-Nubala’, v4, pp130-131. See also, Tabagat Ibn
Sa‘d, v5, p328. Also, Tabaqat al-Fuqaha’, al-Shirazi, p63. Also, al-Jarh Wa al-Ta‘dil, v1, section 2, p35. Also,

Tahdhib al-Tahdhib, v2, p320. Also, al-‘Ibr, al-Dhahabi, v1, p122. Also, al-Ma arif, Ibn Qutayba, p126.
383 Born 80AH / 699AD. Died, 131AH / 748AD.. Became a theologian, poet and advocated unorthodox ideas.

He founded the heretic group al-Wasiliyya. See, Hadiyat al-‘Arifin, v2, p499. Also, Mu‘jam al-Udaba’, v19,
pp243-247. Also, Mizan al-I‘tidal, v3, p267. Also, Lisan al-Mizan, v6, pp214-215. Also, Mu ‘jam al-
Mu’allifin, v4, p69.

384 See 379, above.

385 A group of Rawafid who considered the caliphates of Abu Bakr, ‘Umar and ‘Uthman null and void, but not
that of ‘Ali. Consists of 11 factions, all of whom disagree with each other as to the true sucessor to ‘Ali. See,
Magalat al-Islamiyyin, pp18-23.

386 They believe that al-Mukhtar Ibn Abi ‘Ubayd is a prophet, and believe in incarnation and the transmigration
of souls. See, al-Farq Bayna al-Furaq, p38. See also, al-Milal Wa Nihal, v1, pp147-150. Also, al-Tanbih Wa al-
Radd, al-Malfi, pp34-35.

387 See 382, above.

388 See, Fajr al-Islam, Ahmad Amin, pp279-282. Also, Nash’ at al-Fikr al-Falsafi Fi al-Islam, al-Nashar, v1,
pp230-231.

389 Ghaylan Ibn Muslim al-Dimashqi. Executed in Damascus, after 105AH / 723AD.

See, Magalat al-Islamiyyin, al-Ash‘ari, ppl136-137. See also, al-Milal Wa al-Nihal, v1, p227. Also, Lisan al-
Mizan, v4, p424. Also, al-A‘lam, v5, p124.

390 Founded by Jahm Ibn Safwan al-Samarkandi. Executed 128AH / 745AD. Did not believe in Paradise and Hell.
See, Magalat al-Islamiyyin, al-Ash‘ari, pp279-280. Also, al-Farq Bayn al-Furag, pp199-200. Also, al-Fasl Fi
Milal Wa al-Nihal, v4, pp204-205. Also, Talbis Iblis, Ibn al-Jawzi, p88. Also, Mizan al-I'tidal, v1, p197
Also, Lisan al-Mizan, v2, pl42. Also, al-A‘lam, v2, pl41.

391 Ma‘bad Ibn ‘Abd Allah Ibn ‘Ulaym al-Juhani al-Basri. First Qadarite in Basrah.

Executed 80AH / 699AD. See, Mizan al-I'tidal, v3, p183. See also, Tahdhib al-Tahdhib, v10, p225. Also, al-
A‘lam, v1, p264.

392 A theological school of early Islam asserting man's free will. See, al-Ta'rifar, p174. See also, Magalat al-
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Ibn al-Hanafiyya.39
I am of the opinion, however, that Muhammad Ibn al-I—_Ianafiyya395 and his two sons’ °

were not heretics, as has been suggested, but upright, orthodox muslims who never, in
their thinking, deviated from the path of the Sunnah, and that such claims, as described
above, were propaganda in the hands of the Mu‘tazilah®’ and the Shi‘ah.>®

The school of law established by Muhammad Ibn al-Hanafiyya™> was to faithfully adhere
to four sources of Usul al-Figh, the Qur’an, the Sunnah, Ijma‘ and Qiy'.éls,‘")0 where the

implementation of the sacred law of Islam was concerned.

Abu Hariifa*"' used the basis created by Muhammad Ibn al-Hanafiyya“O2 as a springboard
for the establishment of his own school of law, the Hanafites, in which opinion (Ra’ y)

formed a basic part of their doctrine.

Namely that reason (‘ agl) in Islam functions alongside the Qur’an and the Hadith in the
derivation of Shari‘ah rules, but with the Nass taking precedence.‘w3 Or, to be more
precise, they agreed on the necessity of having recourse to reason whenever a matter oc-

curs for which there is no specific ruling in the source texts.
V.2.i Development Of Usul al-Figh Under The Hanafites

Abu Hanifa,”® who founded the first school of scholastic theology in the Sunni mould in
Iraq,“o5 described scholastic theology in his book, 'Al-Figh al-Akbar'.*®® On Abu
Hanifa's death the development of the school was continued by Abu al-Hassan al-

Ash‘ari’”’ and Abu Mansur al-Maturidi.*®

Islamiyyin, al-Ash‘ari, p126., p430, p477, 549. Also, Nash’at al-Fikr al-Islami, al-Nashar, v1, pp231-233.
393 See 388, above.

394 See 379, above.

395 Ibid.

396 See 381 and 382, above.

397 See 380, above.

398 See 227 and 228, above.

399 See 379, above.

400 ‘Al Ibn Abi Talib, an advocate of Qiyas, who made an analogy between drunkeness and slander, thus
forbidding both.

401 See 363, above.

402 See 379, above. Also, Nash at al-Fikr al-Falsafi, al-Nashar, v1, p234.

403 See, Bayan Muwafaqat Sahih al-Manqul Li-Sarth al-Ma‘qul, 1bn Taymiyya, pub Cairo, 1370AH / 1950,
passim.

404 See 336, above.

405 See Nash’at al-Fikr al-Falsafi Fi al-Islam, al-Nashar, v1, p234.

406 See 378, above.

407 Abi al-Hassan ‘Al Ibn lsma‘il al-Ash* afi al-Basfi. Born 270AH / 883AD. Opposed the Mu' tazilah, Shi‘ah,
the Khawarij and other heretic groups. Died 330AH / 947AD. His published works include, ‘al-lbanah ‘An Usil
al-Diyyanah', 'Risalah Fi Istihsan al-Khawd Fi ‘llm al-Kalam', ‘al-Luma*‘ Fi al-Radd ‘Ala Ahl al-Zaygh Wa al-
Bid' ' ‘Magalat al-Islamiyvin' See, Magalat al-Islamiyyin. Sec also, Tarikh Baghdad, vi1, pp346-347. See also,



In 'Al-Figh al-Akbar“® Abu Hanifa, by way of explanation of the nature of Islamic
theology, refuted the unorthodox ideas of the heretical sects. He was the first mutakallim

(theologian) to emerge from the Ahl al-Sunnah, and the first to discuss the Muslim
faith*'® within a philosophical context.

In 'Al-Figh al-Akbar' Abu Hanifa remarked that faith is knowledge and confirmation of
Allah, His holy books, His messengers and their sayings and acts without reservation, a
faith which neither exceeds its remit or falls short of it.*'' The author makes clear in his

work the differences between the true faith of the Ahl al-Sunnah and that of the
Mu‘tazilah, the Shi‘ah and the Khawﬁrij.412

We can find other ideas on scholastic theology expressed by Abu Hanifa in 'al-‘Alim Wa

al-Mut‘alim"">

Elsewhere he provided us with his Sunni orthodox credentials by once
again attacking the heretic sects, accusing Jahm Ibn Safwan*'* of denying the character-
istics (sifat) of Allah and Mugatil Ibn Sulayman*"
Allah. He also disassociated himself from the Murji’ites416 in a letter of counsel*'’ to

‘Uthman al-Bitfi.*"®

of the blatant anthropomorphization of

It is worth noting here that Abu Hanifa mastered the science of scholastic theology before
that of Usul al-Figh, the latter deriving not only from Arabic linguistics and the Shari‘ah

Kashf al-Zunun, p208, 440, 838. Also, Idah al-Maknun, v1, passim. Also, Hadiyat al-‘Arifin, v, pp676-678.
Also, Tabagat al-Shafi‘iyya, Ibn Qadi Shahbah, v1, ppl13-114. Also, Tabagat al-Shafi‘iyya, al-Subki, v2,
p245. Also, al-Jawahir al-Mudiyya, v1, p353. Miftah al-Sa‘adah, v1, p229, p390; v2, passim.

408 Muhammad Ibn Muhammad Ibn Mahmud al-Maturidi. A Sunni apologist who fought the heretic groups. Died
333AH / 944AD. His published works include, Ta’wilar Ahl al-Sunnah’, ‘al-Tawhid', ‘Sharh al-Figh al-Akbar’.
See, Dhakha’ir al-Turath al-‘Arabi al-Islami, v2, p802. See also, Kashf al-Zunun, passim. Also, Hadiyat al-
‘Arifin, v2, pp36-37. Also, al-Jawahir al-Mudiyya, v2, pp130-136. Also, Tajj al-Tarajum, pp43-44. Also,
Miftah al-Sa‘adah, v2, p86, 133, 256, 530. Also, Mujam al-Mu’allifin, v3, p692.

409 See 378, above.

410 See, Nash’at al-Fikr al-Falsafi Fi al-Islam, al-Nashar, v1, p242.

411 See, al-Farq Bayna al-Furagq, al-Baghdadi, p123.

412 See 168, above.
413 See 378, above.
414 See 390, above.

415 Mugatil Ibn Sulayman Ibn Bashir al-Azadi (the client). Died 150AH / 767AD. Noted for his study of ‘Ilm al-
Kalam directed against the Ahl al-Sunnah. See, Magalat al-Islamiyyin, pp152-153. See, Mizan al-1tidal, v2,
pp499-500. See also, Tahdhib al-Tahdhib, v10, pp279-285. Also, Kashf al-Zunin, pa59, 1469, 2001. Also,
Miftah al-Sa‘adah, v2. pp58-59, 354-377; v3, p138. Also, al-Jarh wa al-Ta'dil v4/1, p354.

416 See 388, above.

417 See, Wasiyyat Abu Hanifa, passim, pub Hyderabad. 2nd Egypt, 1892. 3rd ed, Cairo, 1368AH., Edited by
Sheikh al-Istam Muhammad Zahid al-Kawthari.

418 The most outstanding fagih of Basrah during his day. Hails from Kufa. Collected Hadith from Anas Ibn
Malik, al-Sha‘bi and Shu‘bah. A muhadith of the first degree. From the Ahl al-Ra’y. See, Siyar A‘lam al-Nubala’,
v6, ppl48-149. Also, Mizan al-I‘tidal, v3, pp456-457. Also, Tarikh Asma’ al-Thigat, p203. Also, Tabagat Ibn
Sa‘d, v1, p21. Also, Al-Jarh Wa al-Ta’ dil, v6, pl45. Also, Tahdhib al-Tahdhib, v1, ppl153-154. Also, Tahdhib
al-Kamal, p925.
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rules but also from scholastic theology itself.*"”

The system of Abu Hanifa in the study of Usul al-Figh followed the orthodox Sunni path
by first inferring a legal rule from the Qur’an and then the Sunnah. If that failed, he
resorted to the Ijma’ of the Companions. If he couldnot infer a legal rule from that, he

chose the proponderant opinion amongst the Companions. Afterwards he resorted to
Qiyas, then Maslahah, then Sadd al-Dhara’i‘ (blocking the means to evil).

At other times Abu Hanifa would infer a legal rule from Qiyas but if that failed he resorted
to Istihsan (application of discretion in a legal decision), which was often challenged by
his followers who produced Qiyas of their own on the same issue. To this Abu Hanifa
would reply by invoking Istihsan, in which he was unrivalled, so as to conclude the issue

L 420
in his favour.

One important development in Abu Hanifa's treatment of the Usul al-Figh was his ten-
dency to posit hypothetical issues or problems (some 300, 000 it is said, 38,000 of which
concerns the matter of acts of devotion, the remainder with everyday transactions) ' and

forsee legal solutions before these issues actually materialized to the detriment or the
puzzlement of the Muslim.*** This practice was undertaken by all the Hanafite mujtahids.
Abu Hanifa was adverse to devising and employing a legal stratagem to release a

petitioner from the dilemma of a rashly undertaken oath.**’

Thus we have a clear picture of the establishment of the Hanafite school of Law and an
insight into the motives of Abu Hanifa for doing so. Namely, that he might render simple
the life of the Muslim with regard to the performance of both religious and worldly acts
of devotion, protect the weak and the poor and correct the possible deviations of the
strong and the rich, and finally respect the freedom of mankind within the context of the
Islamic State administered by the Caliph.

V.2.ii The Development Of The Hanafite School Of Law

The development of the Hanafite school of law continued after the death of it's founder
Abu Hanifa (D150AH / 769AD) under the guidance of the school's adherents who used,
for their studies, the basis laid down by Abu Hanifa, and which were undertaken accord-

ing to the methodology adopted by the Fuqaha’, as opposed to that adopted by the
Mutakallimin.*** This basis is well adumbrated in Abi Hanifa's work, 'Kitab al-Ra’y".***

419 Al-lThkam, Amidi, v1, p9.

420 See, Manaqib Abu Hanifa, al-Muwaffaq al-Makki, v1, p82.

421 Miftah al-Sa‘ adah, v2, p18l.

422 Al-Khavrat al-Hisan, 1bn Hajar al-Haythami, p52.

423 See, I'lam al-Muwagi‘in, Ibn Qayyim al-Jawziyya, v4, pp2-42.
424 See chapter v.4 part one below.

425 See, Usul al-Sirakhsi, v1, p3.
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The students who pursued Abu Hanifa's objectives pertaining to the study of Usul al-
Figh, include Abu Yusef Ya‘qub Ibn Ibrahim al-Ansari**® and Muhammad Ibn al-Hasan
al-Shaybani.*”’

These were followed by Abu Mansur al-Matiridi**® who composed a work on Usul al-
Figh entitled, 'Ma’akhidh al-Shara’i’, Abu al-Hasan ‘Ubayd Allah Ibn Huseyn al-
Karkhi** who composed a work entitled, 'Usul’,"*® Al-Karkhi's pupil, Abu Bakr Ahmad
Ibn ‘Al al-Ja_s,sé,s,‘Bl who also composed a work entitled. "Usul',***> Abu Zayd al-
Dabﬁs"l,“33 with his two works entitled, "Taqwim al-Adillah'® 4 'Ta’sis al-Na,zr'435 and

last but not least al-Bazdawi*® with his definitive work, Usul."*” Al-Sirkhasi**® also

426 Ya'qub Ibn Ibrahim Ibn Habib al-Ansari. Born 113AH / 731AD. A pupil of Abu Hanifa, became mujtahid and
muhadith and hafiz, fagih and jurist, mufassar. Became a judge in Baghdad to three ‘Abbasid caliphs, al-Mahdi,
al-Hadi and Harun al-Rashid. Became a chief judge. Died 182AH / 798AD. His published works include, 'Kitab
al-Kharaj', ‘al-Athar’, ‘al-Radd ‘Ala Siyar al-Awza‘1', 'lIkhtilaf Abu Hanifa Wa Ibn Abu Layla', 'Abwab Mukhtara'.
See, Dhakha’ir al-Turath al-‘Arabi al-Islami, Abd al-Jabbar, v, p319. See also, al-Jawahir al-Mudiyya, v2,
p220. Also, Tarikh Baghdad, v14, pp42-262. Also, Kashf al-Zunun, passim. Also, Hadiyat al-‘Arifin, v2, p536.
Also, al-Fawa’id al-Bahiyya, p225. Also, Tajj al-Tarajum, p60. Also, Mujam al-Mu allifin, v4, pp122-123.

427 Muhammad Ibn al-Hasan Ibn Firqad al-Shaybani. Born 131AH / 748AD, a pupil of Abu Hanifa. Excelled in
Figh, Hadith and Jurisprudence. Appointed judge by Harun al-Rashid in al-Raqqah, Syria. Died 189AH / 804AD.
See, Bulugh al-Amani, Muhammad Zahid al-Kawthari, passim. See also, Tarikh Baghdad, v2, pp172-182. Also,
Kashf al-Zunun, passim. Also, Idah al-Maknun, v1, p115. Also, Hadiyat al-‘Arifin, v2, p8. Also, al-Fawa’id al-
Bahiyya, pl163. Also, Tabagat al-Fugaha’, al-Shirazi, pl14. Also, Jawahir al-Mudiyya, v2, pp42-44. Also, Tajj

al-Tarajum, p40. Also, Lisan al-Mizan, v5, p121.
428 See 408, above.

429 Abu al-Hasan ‘Ubayd Allah Ibn al-Huseyn al-Karkhi. Born 260AH / 874AD. Hanafite sheikh there. Died
340AH / 952AD. His published works include, ‘Usul al-Karkhi'. See, al-Imam al-Jassas, Dr al-Nashmi, pp73-74.
See also, al-Fath al-Mubin, v1, pp186-187. Also, Kashf al-Zunun, 563, 570. Hadiyat al-‘Arifin, v1, p646.
Also, Idah al-Maknun, v1, p354. Also, al-Fawa’id al-Bahiyya, pp108-109. Also, Tabagqat al-Fugaha’, al-Shirazi,
pl42. Also, Tajj al-Tarajum, p29. Also, Lisan al-Mizan, v4, pp98-99.

430 Published in Cairo, in conjunction with Ta’sis al-Nazr, by al-Dabusi.

431 Abu Bakr al-Razi, known as Jassas. Became leader of the Hanafites in Baghdad there after the death of his
sheikh Abu al-Hassan al-Kharkhi, 340AH / 951 AD. Died 370AH / 980AD. His published works include, ‘Ahkam
al-Qur’an’, 'Adab al-Qadi’, ‘al-Fusul Fi al-Usul'. See, Dhakha’ir al-Turath al-‘Arabi al-Islami, ‘Abd al-Jabbar, v1,
pp451-452. Also, al-Fawa’id al-Bahiyya, pp27-28. Also, al-Jawahir al-Mudiyya, v1, pp84-85. Also, Tajj al-
Tarajum, p4. Also, Tadhkirat al-Huffaz, al-Dhahabi, v3, pp159-160. Also, Siyar A‘lam al-Nubala’, v16, pp340-
341. Also, Kashf al-Zunun, passim.

432 Edited by Sa‘id Allah. See, Dhakha’ir al-Turath al-‘Arabi al-Islami, v1, p452. Edited by ‘Agil Jasim al-
Nashmi. See, Al-Imam Ahmad Ibn ‘Ali al-Razi al-Jassas, by Dr ‘Agil al-Nashmi, passim.

433 ‘Abd Allah Ibn ‘Umar Ibn ‘Isa al-Dabusi al-Bukhari. Born, 367AH / 978AD Hanafite scholar, became judge
in Bukhara, where he died, 430AH / 1039AD. His published works include, ‘al-Amad al-Agsa,’, 'Ta’sis al-Nazr',
and 'Tagwim al-Adillah’. See, Kashf al-Zunun, passim. See also, al-Fawa’id al-Bahiyya, p109. Also, al-Jawahir
al-Mudiyya, v1, p339. Also, Tajj al-Tarajum, pp26-27.; p63-64. Also, al-Lubbab, ibn al-Athir, v1, p410. Also,
al-Ansab, al-Sam‘ani, v2, pp454-456. Also, Mujam al-Mu’allifin, v2, p266.

434 The manuscript in the Fayz Allah Effendi collection in Millet library, Instanbul, ref no 570. Mansur Ibn

Muhammad Al-Sim‘ani (d489AH / 1096AD) composed Qawati‘ al-Adillah which is a commentary on Tagwim al-
Adillah. The manuscript copy in the same library, ref no 627.

435 First published in Cairo in conjunction with Usul al-Kharkhi. 2nd ed by Zakariyya ‘Ali Yusuf, pub in Cairo,
1972. 3rd ed by Dar Ibn Zaydun, Beruit and Maktabat al-Kuliyyat al-Azhariyya, Cairo.

436 See 1.1 Al-Bazdawi, Part Three.

437 Ibid.

438 Shams al-A’immah Abu Bakr Muhammad Ibn Ahmad Ibn Sahl al-Sirakhsi. A renowned Hanafite scholar.

48



. wr1 = 1n 439 .
composed a work entitled, "Usul".”” The last two named works** in effect became the

standard Hanafite text books for the students of Usul al-Figh.

The method employed by the Hanafite scholars (or the Fugaha’) in the field of Usul al-
Figh was described as deriving the principles of Usul al-Figh from applied Figh (far’) .**
In other words, the basis for Hanafite studies of Usul al-Figh was derived from the
details of previously settled legal issues, and not the other way round. In short, the
majority of the Usul were derived from the differing legal pronouncements of the Imams.
The Mutakallimin, in contrast, derived Figh from the principles of Usul al-Fiqh.442

The Hanafi writers invariably began their compositions with a definition of Usul al-Figh
and then moved on to discuss the Adillah (indicators) as instruments of reasoning. Within
this context the Hanafis discussed Ta‘ arud (conflicting indicators), Tarjih (the weighing
of conflicting indicators) and linguistic issues. They concluded their work with a
discussion of the Shari‘ah categorizations of an act and its associated issues.**> The
reason for their emphasis on the Adillah, as the central component of the discussion,
resulted from the fact that the Hanafis, unlike the Mu‘tazilis, as we have noted above,444
based their study of the Usul on the Furu‘ This method was reflected in that most

prominent of Hanafite works, the Usul of al-J assas.*®

In his Usul Al-Ja_ssés446 would raise an issue and then discuss it in concert with other
Hanafite Fugaha’, countering objections and confirming his argument or principle by re-

course to the Furu®

He divided his work into two sections, one which dealt with the derivation of legal rules,
beginning with a discussion of the general (‘Amm), the particular, the ambiguous
(Mujmil) and the meaning of particles, and concluded with a discussion of the pro-
hibitive.

In the second section he covered the evidence of rules (Adillah al-Ahkam) beginning with
the abrogator and the abrogated. Then he studied confirmation of Qiyas and Ijtihad and
those Usul which are subject to the process of Qiyas. He then dealt with Shabah

Died between 483AH and 5S00AH / 1090AD and 1106AD. His published works include, ‘al-Mabsut’, 'Usul al-
Sirakhsti', ‘Sharh al-Siyar al-Kabir', and ‘al-Nukat'. See, Dhakha'’ir al-Turath al-‘Arabi al-Islami, v1, pp569-370.
See also, al-A ‘lam, v5, p315. Also, Kashf al-Zunun, passim. Also, Hadiyat al-‘Arifin, v2, p76. Also, al-Fawa’id
al-Bahiyya, pp158-159. Also, Tajj al-Tarajum, pp38-39. Also, al-Jawahir al-Mudiyya, v2, pp28-29.

439 Edited by Abu al-Wafa’ al-Afghani, pub Cairo, 1372AH / 1953AD.

440 See 436 and 439, above.

441 See, Usul al-Figh, al-Khudari, p6.

442 See 424, above.

443 See, Usul al-Sirakhsi, vl and 2, passim. See also, Usul al-Bazdawi, passim.

444 See, Usul al-Figh, al-Khudari, p6.

445 See 132, above.
446 See 431, above.

49



(resemblance) and discussed the Hanafite fagih al-‘Anbari in the final part of his book.*’
V.2.iii The Methodology Of The Hanafis (From The Fuqaha’)

The Hanafis claim that Abu Hanifa**® founded his school of Figh on the principles and

bases approved by those Companions and Followers who founded the School of Opinion
(ra’y) in Kufa.*” The latter was to become a centre of excellence for the study of Fiqgh,

Hadith, the Qur’anic sciences and linguistics.*°

Abu Hanifa was not an opinionated man but was content to fully consult his colleagues
about the issues of Usul al-Figh and Figh. Abu Hanifa would raise issues, one by one,

and listen to what his colleagues had to say on the matter and then express his own

opinion, and then a debate would occur until a conclusion on the matter was reached.

This opinion was invariably scrutinised by Abu Yusuf* 'before it was entered into cat-
egory of Hanafite Usul, a gradual process which led to the formulation of the canon of
the Hanafite Usul al-Figh.*”

According to the Hanfites it was Abu Hanifa who first explained the methods of deriving

new rules, in his work 'Kitab al-Ra’y',453 followed in this task by two colleagues Abu

Yusuf*>* and Muhammad Ibn al-Hassan.*’’ They were succeeded in this task by al-
Karkhi,*® and then by al-Karkhi's pupil, al-Jassas.*’

And so the Hanafite compositions on Usul al-Figh followed one after the other until we

reach the two major works of Abu Zayd Dabusi*>®

respectively entitled, 'Ta’sis al-
Nazr'*’ and 'Tagwim al-Adillah'.**® These two works represent the consummation of
this type of composition. Al-Dabusi's forte was his commmentary on Qiyas which he

covered extensively in terms of its subject matter, its conditions and princ:iples.461

Al-Dabusi was succeeded by al-Sirakhsi*®® who composed a number of works on Usul

447 See 384, above.

448 See 374, above.

sy See, Figh Ahl al-‘Iraqg Wa Hadithahum, al-Kawthari, pp36-50.
aso Ibid, p52.

451 See 426, above.

152 See, Figh Ahl al-‘Irag Wa Hadithahum, al-Kawthari, p56.

as3 See, Usul al-Sirakhsi, v1, p3.

451 See 426, above.

ass See 427, above.

156 See 429, above.

157 See 431, above.

45 See 433, above.

as9 See 435, above.

460 See 434, above.

a6 See, Mugaddimah 1bn Khaldun, p455..

462 Scec 438, above.
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al-Figh entitled 'Usul al-Sirakhsi".** In turn al-Bazdawi*** composed his work 'Usul al-
Bazdawi™® in which he offered a comprehensive review of the science of Usiil al-Figh.

This was widely commented on by the ‘Ulama’.

Thereafter the Hanafite compositions on the subject of Usul al-Figh followed a pre-
dictable pattern. Works were introduced with a definition of the Usul, then an explanation
of the Adillah, followed by discussion of Ta‘ arud and Tarjih, concluding with comment
on the Shari‘ah rules.

V.2.iv The Method Of Al-Bazdawi

Such, then, was the Hanafite system employed in the study of Usul al-Figh, a system

which was perfected in al-Bazdawi's 'Usul'.**® Bazdawi began his work with an intro-

duction to the religious sciences*®’ and then moved onto a discussion of the three prin-
ciples, the Qur’an, the Sunnah and [jma’ 8 Here he first acquaints us with the Qur’im,469
then confirms it as the main source of the Shari‘ah.*” Finally he discussed the linguistic

issues pertaining to both the Qur’an and the Sunnah.

This was followed by a definition of the Sunnah, the supererogatory (Nafal), Divine
command, duty, and Hadith from the point of its division, its sanad (chain of authorities)

471

and matn (text).”"" A discussion of Istihsan (application of discretion in a legal

decision), contradicting principles (Ta‘arud) and invalidation and amendment (Jarh Wa

al-Ta‘dil) of the character of the rawi, completed this section.*”?

Al-Bazdawi continued his survey of Usul al-Figh with a discussion of Ijma‘,*” Istishab
al-Hal (presumption of continuity),474 and Qiyas and Istihsan together.475 This was
followed by a comment on Ijtihad, its divisions and its conditions,476 as well as a cov-

erage of the differences (and the conditions which obtain thereby) between reason (sabab)
and cause (‘illah) 7 with regard to their function within the context of Usul al-Figh.

Penultimately al-Bazdawi discussed the role of the rational ( “ agl) and its connection with

463 See 439, above.

464 See, chapt 11.2. part 3, below.
465 See 436, above.

466 See 436, above.

467 See, Kashf al-Asrar, Sharh Usul al-Bazdawi, v1, p18.
468 Ibid, vl, pl9.

469 Ibid, vl, p2l.

470 1Ibid, vl, pp21-30.

471 Ibid, v2, pp360-404.

472 1Ibid, v3, pp98-109.

473 Ibid, v3, pp226-265.

474 1bid, v3, p377.

475 Ibid, v4, pp2-13.

176 1Ibid, v4, ppl4-31.

477 Ibid, v4, pp52-78.
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capacity (ahliyya) of the muslim,*’® explained the two types of rules (Ahkam) related to
the worldly (Dunyawi) and the Hereafter (Ukhwari), " and finally touched upon the
subject of Fault (Khat‘ ) and Compulsion (Ikrah) and its types.

The Hanafite scholars continued writing on the subject of Usul al-Figh beyond the end of

the 7th century, into the 8th and up to the present day, in the form of books, com-
mentaries, summaries, glossaries and notes. Unfortunately a part of these works are lost
to the present day scholar, but other parts can be located through other works on Usul al-
Figh, many still in manuscript form, scattered in libraries thorought the world. A great

many works, though, were published and made available to the student, some edited,
others not.**

V.3 The Malikite School Of Law

The foundation of this school was attributed to Malik Ibn Anas Ibn Malik Ibn ‘Amir al-
Asbahi,” born in 93AH / 712AD in Madina. His life spanned the end of the Umayyad
caliphate of Walid Ibn ‘Abd al-Malik Ibn Marwan*®* until the ‘Abbasid caliphate of Harun

al-Rashid®’ in179AH / 795AD.

Malik studied under al-Zuhri,*** Rabi‘ah al-Ra’yi,485 ‘Abd al-Rahman Ibn Hurmuz Ibn

478 Ibid, v4, pp229-313.
479 Ibid. v4, pp313-401.

480 See, al-Fath al-Mubin, v2, pp96-211; v3, passim.

as1 See, Tadhkirat al-Huffaz, v1, pp193-198. See also, Hiliyat al-‘Ulama’, v6, pp316-355. Also, al-Dibaj al-
Mudhdhahab, 1bn Furhun, ppl1-29. Also, Tabaqat al-Fuqaha’, pp42-43. Also, Kashf al-Zunun, p1907. Also,
Siyar A‘lam al-Nubala’, v8, pp48. Also, Mujam al-Mu allifin, v3, p9.

482 Born, 48AH / 668AD, raisded in Damascus. Became caliph after the death of ‘Abd al-Malik Ibn Merwan. Died
193AH / 809AD. See, Tarikh al-Tabari, v8 p37 see Also, al-A‘lam, v8 pI121.

a3 Harun al-Rashid Ibn Muhammad al-Mahdi Ibn al-Mansur al-‘Abbasi. The fifth ‘Abbasid caliph, Baghdad.
Born 149AH / 766AD. Acceded to the caliphate 170AH / 786AD. A man of letters, a poet, a muhadith and faqih.
Died 193AH / 809AD. See, al-Nibras, Ibn Dihya, pp36-42. See also, Tarikh Baghdad, v14, pS. See also, Tarikh
al-Tabari, v10, ppa7-110. Also, al-Kamil, Ibn al-Athir, v6, p69. Also, Siyar A‘lam al-Nubala’, v9, pp286-295.
Also, al-A‘lam, v8, p62.

484 See 267, above.

485 Rabi‘ah Ibn Farrukh al-Taymi. A leading faqih of his day, mujtahid, muffi. An advocate of opinion (Ra’y).
See, Mashahir ‘Ulama’ al-Amsar, pp131-132. See also, Tadhkirat al-Huffaz, v1, p148. Also, Mizan al-1‘tidal,
vl, p136. Also, Sifat al-Safwa, v2, p83. Also, Siyar A‘lam al-Nubala’ v6, pp89-96. Also, al-Tahdhib, v3,
p258. Also, Taritkh Baghdad, v8, p420. Also, al-Thuqat, v4, p231.
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Kaysan**® and Nafi‘ Mawla Ibn ‘Umar" amongst others.*® He became a teacher at the

age of 17 years after mastering the Qur’anic sciences and the Hadith.
V.3.i Malikite Jurisprudence

Malik was the inheritor of the Hijaz school of Hadith founded by ‘Abd Allah Ibn ‘Umar
Ibn al-Khatab.”®® He learnt his profession from the school's scholars who included Zayd
Ibn Thabit*° and ‘Abd Allah Ibn ‘Umar Ibn al-Khatab in Madina, and ‘Abd Allah Ibn
‘Abbas*' in Mecca, just as he benefitted from the works of the renowned seven

FuqahEt’492 who founded a school of Figh based on rules exclusively derived from the
Qur’an and the Sunnah.

The activities of the school of Hadith were not restricted to Madina or to Hijaz but ex-
tended throughout the Islamic world,*” although it has its roots in Madina. Malik laid a
foundation for a school of Hadith** which did not only confine itself to the study of Usul

486 Known as al-A‘raj. Abu Dawud al-Medini. Client of the Benu Hashim. He collected the Qur’an and recorded it.
Interpreter of the Qur'an and the Sunnah, muhadith, historian. Died 117AH / 735AD. See, Mashahir ‘Ulama’ al-
Amsar, p127. Also, Siyar A'lam al-Nubala’, v5, p69. Also, al-Tahdhib, v6, p290. Also, Marifat al-Thigat, v2,
p90. Also, Tadhkirat al-Huffaz, v1, p56. Also, Mir’at al-Jinan, v1, p350. Also, Tarikh al-Thigat, p300. Also,
al-A‘lam, v3, p340.

487 Nafi‘ Ibn Malik Ibn Abi ‘Amr al-Asbahi, known as Abu Sahl. One of the Followers. Fagih and muhadith.
Died 119AH / 737AD. See, Mashahir ‘Ulama’ al-Amsar, p129. Also, Tarikh Asma’ al-Thigat, p323. Also, Siyar
A‘lam al-Nubala’, v5, p95. Also, Ma‘rifat al-Thigat, v2, p310. Also, al-Tahdhib, v10, p411. Also, Al-A‘lam,
v8, ps.

ass Nafi‘ Ibn Abi Naim. Safd Ibn al-Musayyab. ‘Urwa. Yahya Ibn Sa‘fid. 70 sheikhs awarded him with a license
to issue fatwas. See, al-Fath al-Mubin, v1, pp112-115.

489 Abu ‘Abd al-Rahman al-‘Adawi, born 613AD. Fought alongside Muhammad at Mecca. and the battie of
Khandaq. One of the leading fagih among the Companions. Mufti for 60 years. Refused offer of Caliphate.
Related some 2630 Hadith. Last of Muhammad's Companions to die, 73AH / 692AD. A pacifist. See, Hiliyat al-
Awaliyya’, v1, p292; v2, p7. See also, Tabaqgat Ibn Sa‘d, v2, p373; v4, pp142-188. Also, Tabagqat al-Fugaha’,
al-Shirazi, p49. Also, al-Isabah, v2, p347. Also, al-Isti‘ab, biography no 950. Also, Sifat al-Safwa, v1, p228.
Also, Nukat al-Hamyan, p183. Also, Siyar A‘lam al-Nubala’, v3, p203. Also, Mashahir ‘Ulama’ al-Amsar, p37.
Also, al-Tarikh al-Kabir, al-Bukhari, v5, p2. Also, al-Tarikh al-Saghir, al-Bukhari, v1, pp154-155. Also, al-
A‘lam, v4, p108.

490 Zayd Ibn Thabit Ibn al-Dahhak al-Khazraji al-Ansari. Collected the pieces of the Qur'an together during the
lifetime of Muhammad. Sent manuscript of the Qur'an to Abu Bakr. One of the leading Companions. Born
611AD. Leading faqih, Qur'an reader, mufti, qadi of his day, along with the headship of the Inheritance Office.
Became governor of Medina in the absence of ‘Umar. Later revised the manuscripts of the Qur'an and presented
them to ‘Uthman. Related some 92 Hadith. Died, 45AH / 665AD, or 51AH / 671AD. See, Tadhkirat al-Huffaz, v1,
pl124. See also, Mashahir ‘Ulama’ al-Amsar, Ibn Habban, p29. Also, Al-Thugat, v3, p135. Also, Sifat al-Safwa,
vl, pp294-295. Also, Al-Isabah, v1, p561, part no 2880. Also, Al-Isti‘ab, v1, p188. Also, Al-‘Ibr, al-Dhahabi,

vl, p53. Also, Sir A‘lam al-Nubala’ , v2, pp426-441. Also, Usd al-Ghabah ,v2, p221. Also, Al-A‘lam, v3, p57.
41 See 88, above.

a2 They are: Sa‘id Ibn al-Musayyab. See, Siyar A‘lam al-Nubala’, v4, p217. ‘Urwa Ibn al-Zubayr, Ibid, v4,
p421. Sulayman Ibn Yassar, Ibid, v4, p444. Abu Bakr Ibn ‘Abd al-Rahman Ibn al-Harith, Ibid, v3, p484. Al-
Qasim Ibn Abu Bakr Ibn Muhammad, Ibid, v5, p53. Kharijah Ibn Zayd Ibn Thabit, Ibid, v4, p437. ‘Ubayd Allah
Ibn ‘Abd Allah Ibn ‘Utbah Ibn Mas‘ud al-Hudhali, 1bid, v4, pp475-479.

a3 See, al-Madkhal, Isma‘il, v2, p318.

ws See, al-Dibaj al-Mudhahab, Tbn Firhun, p21. Also, Hujjat Allah al-Balighah, v1, p116, 306.



al-Figh, or the extraction of rules from the Qur’an and the Hadith, as was the case with
the Ahl al-Hadith, but also included also a limited reference to opinion (Ra’ y).

V.3.ii Development Of Usul al-Figh Under The Malikites

If an issue arose, requiring a legal solution, the scholars from the school of Hadith would
at first refer to the Qur’an or the Hadith from which a rule might be derived. In the case of
the latter one Hadith might be compared with another with regard to its suitability as an
indicator from the point of it's relator®” or its text.*® It was through this process that the

practice of invalidating (jarh) and emendation (ta ‘dil) first emerged,*”’ along with the
science of the defects of I-,Iacﬁth.498

If no Hadith could be found, the Malikites resorted to the traditions of the Companions,
where one tradition would be compared with and weighed against another for its suit-
ability as an indicator, in the knowledge that the traditions of the Companions derive from
the traditions of the Prophet. The Malikites, in failing to find a legal solution hitherto
would, unlike the adherents of school of Hadith, resort to opinion from which they might
derive a rule, as long as, that is, the opinion did not conflict with that held by the
Companions and the Followers.

Some Malikites, however, in keeping with the practice of the Ahl al-Hadith, would not
go so far as to employ opinion in Usul al-Figh nor hypothesize on its issues®” for fear of

committing errors or being labelled impious.

We can describe Malik as an apologist of the Hadith school, yet he leaned slightly to-
wards the ideas of the Ahl al-Ra’y. Nevertheless there were times when he remained non-
committal and refused to offer an opinion on an issue, even though no solution to it could
be found in the Qur’an, the Sunnah, the traditions of the Companions and the Followers,

or in the customs and practices of the people of Madina, and even though the progressive

Malikites were gradually inclined to seek a legal solution to an issue by invoking opinion
(Ra‘y).

By way of contrast, Dawud al—Zéhiﬁ,SOO the arch traditionalist from the school of Hadith,
would only accept the literal meanings of the Qur’an and the Hadith as indicators of the
Shari‘ah law. Gradually the Zahiri school waned in terms of its influence and the number

a9s See, al-Thkam, Amidi, v2, pp2-112.
ave Ibid, v2, p119.
av7 The invalidation of the character of the relator and its subsequent reassessment. See, al-Ta rifat, al-Jurjani,

p75, pl47.
ayx  See, Ibid, pp154-155.

a9 See, al-Madkhal Fi al-Ta'rif Bi al-Figh al-Islami, Muhammad Mustapha Shallabi, p187.
soo See 358, above.
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of its adherents dropped™" until it disappeared altogether.

The Malikites, even the progressive members, followed the orthodox line in accepting the
Qur’an and the Sunnah as the principal sources of Usul al-Figh, followed by the tradtions
of the Companions and the rules issued by the Hijaz school of Hadith, and were united in
attacking the atheists and the heretic sects who indulged in fabricating Hadith.

Malik was adamant that his pupils record in writing502 the learning he passed down to
them, usually in the form of dictation, recitation or through the copying of material from

manuscript form. In this way much material in the way of books has come down to us
under the name of Amali. (transmissions). 503

The first Malikite tome of any importance on the subject of Figh, was the 'Muwatta™ of
Malik.”® He was followed by Sufyan al-Thawfi>*> with his composition entitled, 'al-
Jami‘ al-Kabir,' to be followed by al-Shafii>*® with his composition, 'Ikhtilaf al-
Hadith'.>®” These works influenced the Malikites, as is evident in the early Malikite
composition entitled 'Al-Mudawwanah® The issues concerning Figh were dealt with in
this latter book by Asad Ibn al-Furat Ibn Sinan’” and later replied to by Ibn al-Qasim al-

Misti.”'® Suhnun®"’ subsequently revised the debate, amending any errors, so that the

sor ‘All Ibn Ahmad, better known as Ibn Hazm al-Andalusi was the last Zahiri of note to comment on Usul al-
Figh. Born, 384AH / 994AD. Died, 456AH / 1064AD. Learnt and taught the Zahiri policy by himself because of
lack of teachers. See, Tadhkirat al-Huffaz, v3, pp321-329. See also, Lisan al-Mizan, v4, pp198-202. See also,
Mu jam al-Mu'allifin, v2, pp393-394.

so2 Ibid, p191.

s03 13 books of this type have come down to us in all fields. See, Dhakha’ir al-Turath al-‘Arabi al-Islami, ‘Abd
al-Jabbar, v2, p961.

soa It was related by Yahya Ibn Yahya al-laythi. Pub in New Delhi, 1216AH / 1801AD, and in Egypt, 1280AH /
1863AD. 3rd ed in Fas, Morocco, 1310AH / 1892AD. 4th ed in Fas, 1318AH / 1900AD. 5th ed pub Lahore,

1889AD. 6th ed Qazan, formerly the USSR, 1910AD. 7th ed Tunisiyya, 1280AH / 1863AD. 8th ed Cairo,
1339AH / 1920AD. 9th ed Cairo, 1940AD. 10th ed, Cairo, 1950AD. 11ith ed, Beruit, 1971. I t was also related

by Muhammad Ibn al-Hassan al-Shaybani, pub, Cairo, 1962. 2nd ed 1967, Cairo. 3rd transmission ‘Abd Allah

Ibn Maslamah al-Qu‘ nubi, pub Tunis, 1976. 4th transmission by Ibn Ziyyad, pub Beruit, 1980.

505 See 354, above.
so6 See 520, below.

s07 Related by al-Rabi‘ah Ibn Sulayman al-Jizi. Pub in Cairo, 1321-1326AH / 1903-1908 AD, Bulaq ed. 2nd ed,
Cairo, 1968-1975. 3rd ed Beruit, 1405AH / 1985AD.

sos Pub, Cairo, 1323AH / 1905AD. 2nd Bulaq, 1325AH / 1907AD. 3rd, 1345AH / 1926AD.

sov Born 142AH / 759AD. As leader of the Islamic army conquered Sicily in 212AH / 827AD. Died 213AH /
828AD. His works include, 'al-Asadiyya’ touching on the Malikite Figh. See, Idah al-Maknun, v1, p74. See
also, al-Dibaj al-Mudhdhahab, v1, pp305-306. Also, Shajarat al-Nur al-Zakiyya, v1, p62. Also, al-Tkmal, Ibn
Magqulah, v4, pp454-455. Also, Siyar A‘lam al-Nubala’, v10, pp225-228.

s10 Muhammad Ibn al-Qasim Ibn Sha‘ ban, better known as Ibn al-Qurfi. Born, 270AH / 883AD, Egypt. Became
head of the Malikite school of Law there. Died in Cairo, 355AH / 966AD. See, al-Dibaj al-Mudhdhahab, pp248-
249. Sec also, al-Lubbab, lbn al-Athir, v2, p254. Also, Idah al-Maknun, v2, p300. Also, Siyar A‘lam al-
Nubala’, v16, pp78-79. See also, Mu jjam al-Mu‘allifin, v3, p595. Also, al-A ‘lam, v6, p335.

s11 ‘Abd al-Sallam Ibn Habib al-Tanukhi. Born, 160AH / 777AD. Became a Malikite faqih in North Africa. A
judge in Qayrawan. Died, 240AH / 854AD. See, Tabagqat al-Fugaha’, al-Shirazi, pp132-133. Also, al-Dibaj al-
Mudhdhahab, 1Ibn Furhun, pp160-166. Also, Shajarat al-Nur al-Zakiyya, p70. Also, Sivar A‘lam al-Nubala’,
v12, pp63-69. Also, Mujam al-Mu allifin, v2, pp146-147.
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work rapidly became a text book for the Malikites and was widely commented on.””?

V.3.iii Malikite Indicators Of Law
Malik founded his school of law on twenty indicators. These are as follows:

1) The Qur’an.

2) The literal meaning of the Qur’an.

3) Counter Implication (in the Qur’an).

4) Mafhum al-Muwafaqah (implication in the Qur’an).

5) Indication in the Qur’an.

6) The Sunnah.

7) The literal meaning of the Sunnah.

8) Counter Implication (in the Sunnah ).

9) Mafhum al-Muwafagah (implication in the Sunnah).

10) Indication in the Sunnah.

11) Consensus.

12) Analogy.

13) The custom and practise of the people of Medina.

14) The speech of the Companions.

15) Application of Discretion in a Legal Decision.

16) Blocking the Means to Evil.

17) Considerations of Dispute.

18) Recommendable.

19) Public Interest.

20) Revelation before Islam.

In my opinion Malik leaned towards the orthodox in the matter of Usul al-Figh; in doing
so he adhered to the traditions of his predecessors amongst the Companions and the
Followers in the same field. This necessitated the rejection of any unorthodox or innova-

513

tory idea, a leaning towards the Hijazi school of Hadith,” and the avoidance also of

hypothesizing on issues relating to the matter of Usul al-Figh.

s12 Al-Mugaddimat al-Mumahidat Fi Bayan Rusum al-Mudawwanah, Ibn Rushd al-Hafid. Pub Cairo, 1324AH /
1906AD. Hajji Khalifah mentioned another commentary on ‘Mudawwanah'’ entitled, 'Sharh al-Mudawwanah', by
Abu al-Ruh ‘Isa Ibn Mas‘ud al-Dulawi, d744AH / 1342AD. Sanad Ibn ‘Inan Ibn Ibrahim al-Azadi, d541AH /
1146AD, commented on ‘al-Mudawwanah’' under the title, ‘al-Tiraz'. Also, another commentary, ‘al-Tanbihat al-
Mustanbatah Fi Sharh Mushkilat al-Mudawwanah Wa Mukhtalitah’, by al-Qadi ‘Ayad Ibn Musa al-Yahsubi,
d544AH / 1149AD. Annotated by Abu *Abd Allah Muhammad Ibn Khalaf al-Wasani, d485AH / 1092AD. ‘al-
Mudawwanah' abridged by ‘Abd al-Wahhab Ibn Ahmad al-Sha‘rani, d973AH / 1565AD. See, Kashf al-Zunun,
pl644. Also, Khalaf Ibn Abu al-Qasim Ibn Sulayman al-Qayrawani al-Baradhi al-Maliki, active 430AH /
1039AD, rectified ‘Mudawwanah’, which was in turn abridged by Taj al-Din Ahmad Ibn Muhammad al-

Iskandarani, d719AH / 1319AD.
s13 See 87, above.



In the main Malik gave precedence to the custom and practices of the people of Madina,
as an indicator of law, over analogy and over the solitary Hadith (khabar al-Wahid), just
as he gave precedence to Public Interest (Maslahah) and the speech of the Companions
over analogy. At the same time he was reluctant to employ application of discretion in a
legal decision (Istihsan) and the recommendable (Istihbab) for the purposes of extracting

rules.

The Malikite school of law represented a small shift away from the school of Hadith, in
that Malik, albeit reluctantly, endorsed the use of opinion as an indicator from which a
rule of law could be derived. This shift placed the Malikites closer to the Shafi‘ites who
occupied the central position between the Hanafites ( Ahl al-Ra“y) and the Ahl al-Hadith.

Thus the Malikites found themselves wedged, in matters of policy, between the Shafi‘ites
and the Ahl al-Hadith.

The pupils of Malik passed down their learning throughout the Islamic world. To this day
the teachings of the Malikite school of law prevails in countries like Libya, Tunisia,

Algeria, Morocco, Muritania, Sudan and other countries in Africa, excluding Egypt
where the Shafi‘ites way prevails.

The Malikite ‘Ulama’ wrote many compositions touching on the subject of Usul al-Figh,
in regions as far as North Africa and Andalusia. The Malikites followed a pattern in the
order of their chapters and the treatment of their subject matter, similar to the method
adopted by the Mutakallimun,”"* disregarding the method of the Ahl al-Ra‘y,515 in the
order of their chapters and the treatment of their subject matter. This pattern persisted until
the appearance of the Malikite al-Shatibi’'® who (in al-Muwafaqat)>"’ fused the two
approaches of the Ahl al-Ra‘y (Hanafites) and the Malikites,”'® explaining the aims of the
Shari‘ah and the essence of the Ahkam al-Shari‘ah which have in mind the protection and

the interest of Mankind.

Less well known Malikite compositions on the subject of Usul al-Figh that go beyond the

end 7th century AH / 13th century AD are too numerous to mention, but these books

would have been written in the pattern and would have followed the methodology estab-
lished by the Shafi‘is.”"”

s14 See 424, above.
s1s See 82, above.

si6 Ibrahim Ibn Musa Ibn Muhammad al-Shatibi al-Ghurnafi, muhadith, faqih, linguist, jurist, interpreter of the
Qur'an. Died, 790AH / 1388AD. His published works include, ‘al-Muwafaqat’, ‘al-Ifadat Wa al-Inshadat’, 'Risalah
Fi al-Adab’, and ‘al-1'tisam’. See, Idah al-Maknun, v2, p1217. See also, Mu‘jam al-Mu allifin, v1, p77. Also, al-
Dibaj, pp46-50. Also, al-A‘lam, v1, p75.

s17 st edn, pub Tunisia, 1302AH / 1884AD. 2nd edn Qazan, 1909. 3rd ed Cairo, 1341AH / 1922AD. 4th edn
Cairo, 1970.

six See, al-Muwafagat, v1, p24.

s19 See 516 and 728, above.
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V.4 The Shafi‘ite School Of Law

This school of law was founded by Muhammad Ibn Idris Ibn al-‘Abbas Ibn ‘Uthman Ibn
Shafi‘ al-Qurashi al-Muttalibi, a descendant of ‘Abd Manaf.**

) . 521
He was born in Ghazza, Palestine

150AH/767AD during the caliphate of al-Mahdi al-
‘Abbasi.’** He memorised the Qur'an at the age of 7 years, after which his mother
despatched him to the Hudhayl tribe in the desert for a formal bedouin training where he

learnt to speak and write classical Arabic and compose poetry.523

Al-Shafii returned to Mecca where he studied the Islamic sciences under Muslim Ibn
Khalid al-Zanji,”** Sufyan Ibn ‘Uyayna’”’ and others.’? By the time he moved to Madina
at the age of 20 he was already a qualified mufti and Imam and had memorized the
Muwatta’>>’ of Malik Ibn Anas > in anticipation of meeting the great scholar.

529 )
Then he moved to Yemen in

In Madina he continued to learn from its sheikhs there.
search of learning,”*® where he mastered the science of physiognomy.”>" Al-Shafi7 was
then summoned to Baghdad by Harun al-Rashid, where he was accused of being a
Shi‘ite. It was there that he met the renowned Shaybani’>> who, amongst others, had a

great impact on his legal reasoning.

In short Shafi studied under many sheikhs, in Mecca, Madina and throughout the

s20 See, Siyar A‘lam al-Nubala’, v10, ppS-99. Also, al-Jarh Wa al-Ta'dil, v1, p201. Also, Hiliyat al-Awliyya’,
v9, pp63-161. Also, Tabagqat al-Fuqaha’, al-Shirazi, pp448-50. Also, Sifat al-Safwa, v2, p95. Also, Tadhkirat
al-Huffaz, v1, pp361-363. Also, Tabagqat al-Huffaz, p152. Also, Tabaqat al-Shafi‘iyya, Ibn Hidayat, ppl11-14.
Also, Managqib al-Shafi‘i, al-Razi, passim. Also, Tarikh Baghdad, v2, pp56-73. Also, al-Tarikh al-Kabir, al-
Bukhari, v1, p42. Also, al-Tarikh al-Saghir, v2, pp302. Also, Mu‘jam al-Udaba’, v17, pp81-327. Also, Kashf
al-Zunun, passim. Also, Hadiyat al-'Arifin, v2, p9. Also, Tabaqat al-Hanabilah, al-Fara’, pp204-206. Also, al-
Wafi Bi al-Wafiyat, v2, ppl71-181. Also, Mu'jam al-Mu’allifin, v3, pp116-117.

s21  South east of Palestine. Location of the grave of Muhammad's grandfather. Hence the expression Ghazza
Hashim. See, Mu jam Malsta‘jam, v3, pp996-997. See also, al-Rawd al-Mi‘tar, p428.

522 Muhammad Ibn ‘Abd Allah. Born 127AH / 744AD. Became caliph 158AH. Died, 169AH / 785AD. See,
Tarikh al-Tabari, v10, ppl1-21. Also, al-Kamil Fi al-Tarikh, v6, pp11-27. Also, Tarikh Baghdad, v5, p391.
Also, al-Wafi Bi al-Wdfiyat, v3, p300. Also, al-A lam, v6, p221.

523 See, Diwan al-Shafi, pub in Cairo, 1329AH / 1911AD. Ed in Beruit, 1962.

s24 A follower, a leading faqih and Imam of Mecca. Hails from Syria. Died 179AH / 795AD. See, Tabagat al-

Fugaha’, al-Shirazi, p48. See also, Tadhkirat al-Huffaz, v1, p235. Also, al-Lubbab, Ibn al-Jazri, v1, p509.
s2s See 355, above.

s26 See, Siyar A‘lam al-Nubala’, v10, p6.

527 See 503, above.

s28 17 See 481, above.

s29 See, Siyar A‘lam al-Nubala’, v10, pp6-7.
s3o Ibid.

sa1 Ibid, v10, p40.
s32 See 427, above.
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Islamic world.>® In turn he produced some outstanding pupils.534

In time Shafi‘ became an independent mujtahid, siding in his opinions neither specifically
with the Hanafis in Iraq nor with the Malikis in Madina or the traditionists in Hijaz. At the

same time he embraced the positive aspects of the method adopted by each school,
rejecting its negative aspects.

For example, he accepted the Khabar al-Wahid Hadith as an indication (dalil) or as a
proof of Shari‘ah, whereas the Hijazis did not. The Malikis placed the Ijma‘ Ahl Madina
as a proof or as source evidence before that of Khabar al-Wahid which Shafi‘ did not

agree with. The Hanafis placed Istihsan as an indicator of the law before Khabar al-
Wahid, which Shafii did not.

The characteristics of the Shafi‘ite school of law became all the more clearer on Shafi‘i's
sojourn in Egypt in 199AH / 814AD where his ideas on Usul al-Figh took shape. The
ancient historians were of the view that al-Shafi‘i journeyed to Egypt in search of further

learning, which was quite feasible. However, I'm of the opinion that he fled the op-
pressive regime of Ma’mun who, on accession to the caliphate, adopted the rationalist
philosophy of the Mu‘tazilites™ as state doctrine, which, by and large, had the effect of

undermining the position of the Ahl al-Sunnah.

Ma’mun, for example, declared himself a Shi‘ite, stipulating further in 211AH / 826AD
that the Muslim should revere ‘Ali and consider him to be superior to all but the Prophet.
By excluding Abu Bakr, Umar and Uthman by implication, Ma’mun was setting himself

up against the Ahl al-Sunnah. He also declared that the mention of the name of

Mu‘awiyya was a punishable offence. 336

In 212AH / 827AD Ma’mun implemented the Mu‘tazilite doctrine of the Qur’an as a

created phenomenon which ran contrary to the traditionist views held by the Ahl al-

Sunnah, that the Qur’an was uncreated and eternal.>’

One must point out here (in parenthesis) that by the time Ma’mun's order was imple-
mented, Shafii had formed his ideas on Usul al-Figh well before any Greek philosophi-

cal ideas or influence had chance to percolate down to him.

s33 See, Ikhtilaf al-Hadith, al-Shafii, ppl4-17.
s31 Ibid, pp117-119.

s3s See, Kitab Duwal al-Islam, al-Dhahabi, v1, pp93-132. See also, al-Farq Bayna al-Faragq, al-Baghdadi, p117.

Also, Kitab Sharh al-Usil al-Khamsa, al-Qadi ‘Abd al-Jabbar Ibn Ahmad, passim.

s3 Duwal al-Islam, al-Dhahabi, vl, p129.
s37 Ibid, vi, p130.
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V.4.i The Foundation Of The Shafi‘ite School Of Law

In Iraq al-Shafi7 composed 'al-Hujjah' in order to refute the arguments of the Ahl al-
Ra’y. On his return to Mecca from Baghdad, al-Shafii made a conscious effort to steer

the development of his school of law away from the direction chosen by the Malikis and
the Hijazis.

In Mecca he composed 'al-Risalah’, in which he adumbrated his system of Usul al-Figh.
Al-Shafi then travelled to Egypt and dictated his works to his students there.””® Already
the students were acquainted with Shafi‘is ideas on Usul al-Figh as formulated in Hijaz

and Iraq.539 Now they become acquainted with his fresh ideas drawn from his second,
important sojourn in Egypt, as expressed in the new '‘Risalah’.>*

In Egypt al-Shafi‘i absorbed new ideas on the subject of Usul al-Figh not availible in the
East and assimilated them accordingly. It was in Egypt that al-Shafi‘i attended to the
collection of the principles of jurisprudence, organized the basic rules for their application
and secured the development of a source methodology by means of which questions of

Figh may be decided through proper recourse to valid and relevant forms of evidence. It
was here that al-Shafi‘ synthesized the views of the Hanafis and that of the Ahl al-Hadith

to form a new school of law, which was founded on five indicators:

1) The Qur’an.

2) The Sunnah.

3) Ijma’.

4) The speech of the Companions.
5) Qiyas.

It was ‘Abd al-Rahman Ibn Mahdi®*!' who requested al-Shafi‘ 1 to compose a work on
Usul al-Figh (the first of its kind) which might explain the Qur’an and its import, sound
Hadith, Ijma’, the role of the abrogator and the abrogated phrases pertaining to the Qur’an
and the Sunnah.

In response, al-Shafii composed the 'Risalah’' in Mecca and sent it to ‘Abd al-Rahman
Ibn Mahdi.”** We know, as indicated above, that this 'Risalah’ was revised in Egypt, and
it is this latter version which has come down to us.>*® The 'Risalah' is divided into three

s See, al-Risalah, al-Shafi‘i, pp9-15.

s3v Ibid, pp6-7.

sa0 See, Sivar A‘lam al-Nubala’, v10, p24. See also, al-Madkhal Li al-Figh al-Islami, Dr al-Dar‘an, pp152-153.
sa1 Born, 135AH / 752AD. Died, 198AH / 813AD. See, Managib al-Shafii, al-Razi, p57. Also, Tarikh Baghdad,

v2, pp64-65. See also, Mujam al-Udaba’, v6, pp388-398.
sa2 See 541, above.
s43 Bulag ed (with Kitaab al-Umm), 1325-1326AH / 1903-1908AD. 2nd ed, India, 1889. 3rd ed, Egypt, 1310AH



parts.

The first part”* introduces the subject’ and covers the topic of al-Bayan (perspicuous

. . 548 i _ —
declaration),”* the general,547 the particular * and the obvious phrases in the Qur an,””

as well comment on the religious duties stipulated in the Sunnah,” the command form>'

the abrogator and abrogated phrases”” in the Qur’an and Sunnah.

The second part553 deals with the defects in Hadith,”>* contradictory transmissions,” the
prohibition form,”® the prohibitions of the Prophet,557 the prohibitions of Allah, Khabar
al-Wahid (the solitary Hacﬁth),558 and a chapter on Knowledge.559

The third part covers confirmation of the Khabar al-Wahid, °® Ijma‘, its definition and
legal authority,”®' Qiyas,”® Ijtihad, °® Istihsan ,”** and on Disagreement (Ikhtilaf) .>®
No sooner had Shafi completed his 'Risalah”®® when his followers began commenting

.. 567
on it.

The Shafi‘ite system of deriving Figh from the Usul and the subsequently
recording of this practice in the many Shafi‘ite compositions, to recount, was based on

the method of the Mutakallimin.

The Shafi‘ites, in this respect, split into two groups, one which adopted the Iraqi method
of presenting Usul al-Figh and the other which adopted the Khorasaniyya or Merwaziyya
method.

/ 1892AD. 4th ed, Cairo, 1312AH / 1894AD. 5th ed, Cairo, 1321AH / 1903AD. 6th ed, Cairo, edited by Ahmad

Shakir, Cairo, 1940. 7th ed by Muhammad Kaylani, Cairo 1969. 'Al-Risalah’, translated by Majid Khadduri, pub
by the Islamic Texts Society, Cambridge, 1987.
sa4 See, al-Risalah, p5, edited by Ahmad Shakir.
sas 1bid, p7.

ss6 Ibid, p21.

sa7 Ibid, p53.

sag 1bid, p56.

say 1bid, pS8.

sso Ibid, p64 and 117.

ss1 1bid, p82.

ss2  Ibid, p106.

ss3 Ibid, p204.

ss4 1bid, p210.

sss Ibid, p276.

ss6 Ibid, p307.

ss7 Ibid, p343.

ss¢ Ibid, p369.

ssv Ibid, p357.

sev 1bid, p401.

se1 1bid, p471.

so2 Ibid, p476.

se3 Ibid, p487.

se4 Ibid, p503.

ses  Ibid, p560.

se6 See 543, above.

s¢7 These commentaries include, ‘Sharh Risalah’, Muhammad Ibn ‘Abd Allah Abu Bakr al-Sayrafi (d330AH /
941AD). See, ‘al-Risalah’, p15. By Hassan Ibn Muhammad al-Qurashi Abu Walid al-Naysaburi (d349AH /
960AD). By Muhammad Ibn ‘Ali Ibn Isma‘ il al-Qaffal al-Kabir al-Shashi (d365AH / 975AD). By Muhammad Ibn
‘Abd Allah al-Shaybani Abu Bakr al-Jawzaqi al-Naysaburi (d388AH / 998AD). By ‘Abd Allah Ibn Yusef Abu
Muhammad al-Juwayni (d438AH / 1046AD). See, ‘al-Risalah’, pl5.
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V.4.ii The Emergence Of The Iraqi Method

Shafi‘i's practice in Iraq was to dictate his work, particularly 'al-Hujjah',568 to his stu-

569 571

— 1= = 570 - -
al-Karabisi,”"" al-Za‘farani,” and

Ahmad Ibn Hanbal.””” These scholarly activities pertained to the old Shafi‘ite school.

dents, who would have included Abu Thawr,

In Egypt, Shafiil followed the same peripatetic pattern, handing down information
(written from the new perspective of Egypt) to his students such as al-Buwayﬁ,573 ‘Abd

Allah Ibn Zubayr al-MakKi,”’* Hermalah al-Tujibi,””” al-Muzni’"® and Al-Rabi‘ah Ibn

st See, al-Tanbih, al-Shirazi, Cairo ed, 1329AH / 1903, p3.
s69 See 356, above.

570 Al-Huseyn Ibn Ali Ibn Yaziid, known as Abu Ali al-Baghdaadi al-Karabisi. A Hanafite, but converted to the
Shaafi'ites later. Muhadith, faqih, jurist, scholastic theologian, historian. Died 245AH/ 859AD. See, Tabagat al-
Shafi‘iyya, al-SubKi, v1, p251. Also, Tabagqat al-Shafi‘iyya, Ibn Hidayat, p6. Also, Tabagat al-Shafi‘ iyya, al-
Isnawi, p13. Also, Tabagqat al-Shafi‘ iyya, Ibn Qadi Shahbah, v1, pp63-64. Also, Tabaqat al-Fugaha’, al-Shirazi,
p83. Also, Tartkh Baghdad, v8, p64. Also, Lisan al-Mizan, v2, p303. Also, Kashf al-Zunun, p89. Also, Idah al-
Maknun, v2, p272. Also, Mu jam al-Mu’allifin, v1, pp629-630. Also, Tahdhib al-Tahdhib, v2, p359. Also,
Siyar A‘lam al-Nubala’, v12, p79.

571 al-Hassan Ibn Muhammad Ibn al-Sabah, known as Abu ‘ Ali al-Baghdadi al-Za‘farani. Shafi‘ i's rawi. A

linguist, faqih, muhadith, jurist. Taught at the Shafi‘i schools for 15 years. Died, Baghdad, 260AH / 874AD.
See, Tabagqgat al-Shafi‘ iyya, 1bn Hidayat, p7. Also, Tabagqat al-Shafi‘iyya, al-Isnawi, pl4. Also, Tabagqat al-
Shafiiyya, Ibn Qadi Shahbah, v1, pp62-63. Also, Tabaqat al-Fugaha’, al-Shirazi, p82. Also, Tarikh Baghdad,
v7, p407. Also, Tadhkirat al-Huffaz, v2, p525. Also, Tahdhib al-Tahdhib, v2, pp318-319.

572 Ahmad Ibn Muhammad Ibn Hanbal al-Shaybani al-Baghdadi. Born 164AH / 780AD. Imam in Hadith, faqih,
interpreter of the Qur’an, jurist, historian, the founder of the Hanbalite school of law. Died 24§1AH / 855AD.
His published works include, ‘al-Ashribah’, ‘al-Radd ‘Ala Jahmiyya Wa al-Zinadigah', ‘al-Risalah al-Sanniyya Fi
al-Salat’, 'al-Zuhud', ‘al- ‘llal Wa Ma'rifat al-Rijal’, 'al-Faru‘ "', 'al-Sunnah’, ‘al-Musnad'. See, Dhakha’ir al-Turath

al-‘Arabi al-Islami, ‘Abd al-Jabbar, v1, ppl00-101. Also, Hiliyat al-Awliya’, v9, pp161-233. Also, Tabagat al-
Hanabilah, pp3-11. Also, Tarikh Baghdad, v4, pp412-423. Also, Tahdhib al-Tahdhib, v1, pp72-76. Also,
Kashf al-Zunun, passim. Also, Siyar A‘lam al-Nubala’, v11, pp177- 358. Also, Tabagat Ibn Sa‘d, v7, pp354-
355. Also, al-Wafi Bi al-Wafiyat, v6, pp363-369. Also, Tabagat al-Shafi‘iyya, Ibn Qadi Shahbah, v1, pp56-58.
Also, Tabaqaat al-Fuqaha, al-Shirazi, p75.

573 Yusuf Ibn Yahya al-Qurashi. Born, Buwayt, south Egypt, date unknown. A pupil of Shafi‘i. Mujtahid, faqih,
jurist, muhadith, muffi. Became head of Shafi‘ is circle on the latter's death. Fell foul of the Egyptians, par-
ticularly the Mu‘ tazilis there, so the Mu’ tazilite caliph, Wathiq, had him transferred to Baghdad where he was
imprisoned. Died, Baghdad, 231AH / 846AD. See, Tarikh Baghdad, v14, p299. See also, Tabaqgat al-Shafi’ iyya,
Ibn Qadi Shahbah, v1, pp70-72. Also, Tabagat al-Shafi‘ iyya, al-Asnawi, p10. Also, Tabagat al-Shafi‘ iyya, al-
Sibki, v1, p275. Also, Tabagqat al-Fuqaha’, al-Shirazi, p80. Also, Hadiyat al-‘ Arifin, v2, p549.

574 Known as Abu Bakr al-Qurashi al-Hamidi al-MakkKi. Mufti of Mecca. Imam al-Hadith. Accompanied Shafi‘ i
on his journey to Egypt. Taught in Mecca where he dispensed fatwas. Died 219AH / 834AD. Pub works include,
‘al-Musnad'. Pub in Karachi, Pakistan, 1963. See, Tabagqat al-Shafi‘iyya, al-Subki, v1, p263. Also, Tabagat al-
Shafi‘iyya, 1bn Hidayat, p3. Also, Tabagat al-Shafi‘ iyya, Ibn Qadi Shahbah, v1, pp66-67. Also, Hussen al-
Muhadarah, al-Sayufi, vl, p196. Also, Kashf al-Zunun, p1418, 1682, 1685. Also, Idah al-Maknun, v2, p481.
Also, Tabagat al-Fuqaha’, al-Shirazi, p81. Also, Mu‘jam al-Mu'allifin, v2, p242.

s75 Hermalah Ibn Yahya Ibn ‘Abd Allah Ibn Hermalah, known as Abu Hafs al-Misri al-Tujibi. Born, 166AH /
783AD. Fagih, jurist, muhadith, interpreter of the Qur'an. A colleague of Shafi‘i. Died 243AH / 858AD. See,
Tabagat al-Shafi‘iyva, al-Subki, v1, pp257-259. Also, Tabaqat al-Shafi‘iyya, 1bn Hidayat, p5. Also, Tabagat al-
Shafi‘ivva, al-lsnawi, p13. Also, Tabagqat al-Shafi‘iyva, Ibn Qadi Shahbah, v1, pp61-62. Also, Tabagat al-
Fugaha’, al-Shirazi, p80. Also, Kashf al-Zunun, p1582, 1630. Also, Mujam al-Mu’allifin, v1, p529.

s76 Isma‘l Ibn Yahya al-Muzani. Born, 175AH / 791AD, Egypt. A Shafi‘ ite mujtahid, faqih, jurist. Died, Cairo,
264AH / 878AD. His published works include, ‘Mukhtasar al-Muzni', Bulaq ed, 1321AH / 1903AD. See, Tarikh
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Sulayman al-Maradi.””’

This pattern of recording Figh and Usul al-Figh lost its general character with the ap-
pearance of Abu Hamid al-Asfarayini, (D406).”” He founded the specific Iraqi method in
recording Shafi‘ite Usul al-Figh. He was followed in this vein by al-Mawardi
(D450AH)"" as expressed in his work entitled, 'al-Hawi', and then by Abu Tayyab al-
Tabari (450AH),”*® Abu Ishaq al-Shirazi (476AH)’®' Sulaym Ibn Ayyub Ibn Sulaym al-
Razi (447AH),”* Abu ‘Al al-Bandiniji (425AH),>®* and Ahmad Ibn Muhammad al-

Baghdad, v14, p300. Also, Kashf al-Zunun, p400, 1635, 2000. Also, Idah al-Maknun, v2, P424. Also, Hadiyat
al-“Arifin, v2, p549. Also, Tabagqat al-Shafi‘ iyya, Ibn Qadi Shahbah, v1, pp70-72. Also, Tabagat al-Shafi
iyya, al-Asnawi, pl0. Also, Tabagat al-Shafi‘ iyya, al-Subki, v1, p275. Also, Tabagat al-Fugaha’, al-Shirazi,

p80. Also, Mu‘ jam al-Mu’ allifin, v1, p383.

577 Known as Abu Muhammad al-Misri al-Muadhdhin. Born, Cairo, 174AH / 790AD. The relator of Shafii'‘s

words in Egypt. One the first to dictate the Hadith in Ibn Toulun mosque, Cairo. Faqih, muhadith, jurist, memo-

riser of the Qur'an. See, Tabagqat al-Shafi‘iyya, al-Subki, v1, p259. Also, Tabagat al-Shafi‘iyya, Ibn Hidayat, p6.

Also, Tabagat al-Shafi‘iyya, al-Isnawi, pl7. Also, Tabaqat al-Shafi‘iyya, Ibn Qadi Shahbah, v1, pp65-66. Also,

Tabagat al-Fugaha’, al-Shirazi, p79. Also, Tahdhib al-Tahdhib, v3, p245. Also, al-A lam, v3, ppl14-15.

578 Born, Isfarayin, near Naysabur, 344AH / 955AD. Moved to Baghdad, where he carved out for himself an
enviable reputation as an outstanding scholar. Died, Baghdad, 406AH / 1016AD. See, Tarikh Baghdad, v4,

p368. Also, Tabaqgat al-Fugaha’, al-Shirazi, p103. Also, Tabagat al-Shafi‘ iyya, al-Subki, v3, p24. Also, Tabagat
al-Shafi‘ iyya, Ibn Qadi Shahbah, vl, ppl172-173. Also, Kashf al-Zunun, p244, 423, 424. Also, al-Muntazam,

Ibn al-Jawzi, v7, p277.

s79  Born, Basrah, 364AH / 975AD. Studied in Baghdad and Basrah. Faqih, jurist, interpreter of the Qur’ an, man

of letters, politician. Held many judgeships throughout the Islamic world. Died, Baghdad, 450AH / 1058AD.

Published works include, ‘al-Ahkam al-Sultaniyya', 'Adab al-Dunya Wa al-Din', 'Adab al-Qadi’, 'Adab al-

Wizarah', 'A‘ lam al-Nubuwah', 'al-Tuhfat al-Mulukiyya Fi Adab al-Siyasiyya', ‘'Tashil al-Nazr Wa Ta‘ jil al-Zufr',

‘Tafsir al-Qur’ an' (al-Nukat Wa al-* Uyun Fi Ta’ wil al-Qur’ an). See, Dhakha’ir al-Turath al-* Arabi al-Islami, *

Abd al-Jabbar, v2, pp805-807. Also, Tarikh Baghdad, v12, ppl102-103. Also, Mu‘ jam al-Udaba’, v15, pp52-

55. Also, Tabaqat al-Shafi‘ iyya, al-Subki, v3, pp303-314. Also, Tabagat al-Shafi‘ iyya, al-Asnawi, p415.

Also, Tabagat al-Shafi‘ iyya, Ibn Qadi Shahbah, v1, pp230-232. Also, Tabagqat al-Fugaha’, al-Shirazi, p110.

Also, Kashf al-Zunun, p19, 45, 126, 140, 168, 408, 458, 628, 1188, 1315, 1978. Also, Idah al-Maknun, v2,

p245. Also, Hadiyat al-* Arifin, v1, p689. Also, Mu" jam al-Mu’ allifin, v2, p499.

sso  Born, Amul, capital of Tabaristan, 348AH / 959AD. Studied in Jurjan, Naysabur, Baghdad. Faqih, jurist,
debator, muhadith, historian, judge in al-Karkh. Died, Baghdad, 450AH / 1058AD. See, Tabaqat al-Fuqaha’, al-
Shirazi, pp106-107. Also, Tabagqat al-Shafi‘ iyya, al-Subki, pp176-197. Also, Tabagqgat al-Shafi‘ iyya, Ibn Qadi
Shahbah, vl, pp226-228. Also, Tarikh Baghdad, v8, p358. Also, Tabagqat al-Shafi‘ iyya, Ibn Hidayat, pl5.

Also, Kashf al-Zunun, p424, 1100, 1257, 1635, 1638. Mu‘ jam al-Mu’ allifin, v2, p12.

ss1  Bomn, Fayruz Abad, 393-396AH / 1003-1006AD. Studied in Shiraz, Basrah and Baghdad where he resided.
Faqih, jurist, interpreter of the Qur’ an, muhadith, debator, mufti. Died, Baghdad, 476AH / 1083AD. Published
works include, ‘al-Tanbih', ‘al-Tib al-Ruhani’, 'Tabaqat al-Fuqaha’ ', ‘al-Luma‘ Fi Usul al-Figh', 'al-Muhadhab Fi
al-Madhhab'. 'al-Tabsirah Fi Usul al-Figh', 'Sharh al-Luma‘ . See, Dhakha’ir al-Turath al-‘ Arabi al-Islami, * Abd
al-Jabbar, v1, p630. See also, Tabagat al-Shafi‘ iyya, al-Subki, v3, pp88-111. Also, Tabagat al-Shafi‘ iyya, Ibn
Qadi Shahbah, v1, pp238-240. Also, Kashf al-Zunun, p339, 391, 489, 1100, 1105, 1158, 1562, 1743, 1912,
1977. Also, Mu‘ jam al-Mu’ allifin, v1, pp48-49.

ss2 Born, approximately 360AH / 970AD. Man of letters, grammarian, interpreter of the Qur’an, rhetorician,
fagih, juirst, muhadith, debator. Taught in Tyre, lebanon. Died 447AH / 1055AD. See, Tabagqat al-Shafi‘ivva, al-
Subki, v3, p168. Also, Tabaqat al-Shafi‘iyya, Ibn Qadi Shahbah, v1, pp225-226. Also, Tabagat al-Fuqaha’, al-
Shirazi, pl11. Also, Tabivin Kadhb al-Muftari, p262. Also, Inbah al-Ruwat, al-Qiffi, v2, pp69-70. Also, Kashf
al-Zunun, passim. Also, Mujam al-Mu'allifin, v1, p777. Also, Siyar A‘lam al-Nubala’, v117, p645.

ss» Muhammad Ibn Hibat Allah Ibn Thabit, known as Abu Nasr al-Bandaniji. Born 407AH / 1016AD. Nickname
fagih Al-Haram. Faqgih, jurist, interpreter of the Qur’an, mufti, muhadith, debator. Died 495AH / 1102AD. See.
Tabagat al-Shafi‘ivva. al-Subki, v3, p85. Also, Tabagar al-Shafi‘ivva, Ibn Qadi Shahbah, v1, pp272-273. Also,
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Mahamali (415AH).>*

The followers of the Iragi method in recording Usul al-Figh claimed that they were more
adept and more reliable than their Shafi‘ite brothers in Khorasan with regard to tran-

scribing Shafi‘ite texts and in implementing the precepts of the Shafi‘ite school of law.’®
V.4.iii The Emergence Of The Khorasani / Merwazi Method

The formulation of the Khorasani method in recording Usul al-Figh occurred almost at
the same time as that of it's sister school in Iraq. It was founded by ‘Abd Allah Ibn
Ahmad al-Marwazi, better known as al-Qaffal al-Saghir (d417AH).>®

Muhammad Ibn ‘Abd Allah (or ‘Abd al-Malik) al-Mas‘adi al-Marwazi (d420AH)’"’
further developed the method, followed in his tracks by ‘Abd Allah Ibn Yusuf al-Juwayni
(d438AH).588 Then came ‘Abd al-Rahman Ibn Muhammad al-Furani al-Marwazi.
(d461).589 The Khorasanis, in turn, claim that their method was superior590 to the Iraqi
method with regard to the derivation of Figh from the Shafi‘is Usul and their subsequent

comment on it.

al-Lubbab, Ibn al-Athir, vl, p147. Also, Kashf al-Zunun, p575, 1733. Also, Hadiyat al-‘Arifin, v2, p78.

sss Born, 368 AH / 978 AD. Faqih, jurist, debator, historian. Died 415AH / 1024AD. See, Tabagat al-Shafi‘iyya,
al-Subki, v3, pp20-23. Also, Tabagqgat al-Shafi‘iyya, Ibn Hidayat, p44. Also, Tabagat al-Shafi‘iyya, 1bn Qadi
Shahbah, vl, pp174-175. Also, Tabagat al-Fuqgaha’, al-Shirazi, p108. Also, Kashf al-Zunun, passim. Also,
Siyar A‘lam al-Nubala’, v17, p403. Also, Mujam al-Mu’llifin, v1, p246.

sss See, al-Majmu‘ , al-Nawawi, v1, p112.

sse Born, 327AH / 939AD. Faqih, jurist, muhadith, mufti, memoriser of the Qur’an, ascetic. One of the leading
Shafi‘ ite commentators of his day. Sheikh of the Khorasani method in the Shafi‘ite study of Usul al-Figh. Died
417AH / 1026AD. See, Tabagqat al-Shafi‘iyya, Ibn Qadi Shahbah, v1. pp182-183. Also, Tabagqat al-Shafi‘iyya,
Ibn Hidayat, p45. Also, Tabaqgat al-Shafi‘iyya, al-Subki, v3, p198. Also, Tabaqgat al-Fuqaha’, al-Shirazi, p105.
Also, Idah al-Maknun, v2, p188. Also, Hadiyat al-‘Arifin, v1, p450. Also, Mu ‘jam al-Mu’allifin, v2, p225.
Also, Siyar A‘lam al-Nubala’, v17, p40s.

ss7 Fagih. jurist. muhadith, interpreter of the Qur’an, pharmacist, mujtahid, one of the leading Shafi ite scholars
of the day. Died after 420AH / 1029AD. See, Tabagqat al-Shafi‘iyya, al-Subki, v3, pp72-74. Also, Tabagat al-
Shafi‘iyya, Ibn Hidayat, p46. Also, Tabagqat al-Shafi‘iyya, Isnawi, p414. Also, Tabaqgat al-Shafi‘iyya, 1bn Qadi
Shahbah, v1, p216-217. Also, al-Wafi Bi al-Wafiyat, v3, pp321-322. Also, Kashf al-Zunun, p1635.

sss  Known as Rukn al-Islam. Fagqih, jurist, muhadith, interpreter of the Qur'an, man of letters, debator, mufti,
mujtahid. Head of the Shafi‘ites in Naysabur. Died, Naysabur, 438AH / 1047AD. See, Tabagqat al-Shafi‘iyya, al-
Subki, v3, pp208-219. Also, Tabaqgat al-Shafi‘ iyya, Ibn Qadi Shahbah, vi, pp209-211. Also, Tabagqat al-
Mufassirin, al-Sayufi, p15. Also, Kashf al-Zunun, passim. Also, Hadiyat al- Arifin, v1, p451. Also, Inbah al-
Ruwat, v2, p152. Also, Siyar A‘lam al-Nubala’, v17, p617. Also, Mujam al-Mu‘allifin, v2, p307.

ssy Born 388AH / 998AD. Faqih, jurist, muhadith, debator, scholar of creeds, mujtahid. Head of the Shafi‘ites in
Merv. Died 461AH / 1069AD. See, Tabaqat al-Shafi‘iyya, al-Subki, v3, pp223-227. Also, Tabagat al-Shafi‘ivva,
Ibn Hidayat, p56. Also, Tabagat al-Shafi‘iyya, Ibn Qadi Shahbah, v1, pp248-249. Also, Lisan al-Mizan, v3,
p433. Also, Kashf al-Zunun, p84, 1441. Also, Sivar A‘lam al-Nubala’, v18, p264. Also, Mu jam al-Mu’allifin,

v2, pl08.
swo See, al-Majmi* , al-Nawawi, vl, pl12.
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V.4.iv The Unification Of The Khorasan And Iraqi Shafi‘ite Methods

The Ahl al-Sunnah struggled in their daily lives under the rule of the Buwayhids (334AH
/ 945AD)>®" who supported the Shi‘ites against their doctrinal rivals. Mu‘izz al-Dawlah™”
was their first leader. He removed the ‘Abbasid caliph al-Mustakfi’”> from power and
replaced him with al-Mufi‘ Lillah.”*

*¢ and the Hamdhanids>®’ help
propogate Shi‘ite doctrine throughout the regions of Iran, Iraq, Syria and Egypt, declar-

The Buwayhids,” in conjunction with the Fatimids

ing conjointly, amongst other things, the Companions to be unbelievers.>"

Mu‘izz al-Dawlah, in turn, was removed in a coup engineered by the ‘Abbasid, al-Qadir
Billah®”” in 371AH / 981AD, a supporter of the Ahl al-Hadith. He also called on the

Mu‘tazilah to retract the doctrines considered anathema to orthodox Islam.

At the same time the Ghaznavid ruler, Mahmud Ibn Sabaktakin,®® attacked Shi‘ah

fortresses in and around the city of al-Rayy in 420AH / 1029AD.%" In the same year al-
Qadr Billah undertook a campaign against the Shi‘ites and the heretic sects in the south,
declaring only those people associated with the four great Sunni law schools to be true

Muslims.

s91 See, History of Islam, Prof Mas‘ud al-Hassan, v1, pp335-336.

s92 Ahmad Ibn Buwayh al-Sasani, born 303AH / 915AD. Died, 356AH / 967AD. See, Sivar A‘lam al-Nubala’,
v16, p189. See also, Tajarub al-Umam, v6, ppl46-231. Also, al-A‘lam, v1, pl105.

s93 ‘Abd Allah Ibn ‘Afi. Bomn, Baghdad, 292AH / 904AD. Slain by the Buwayhids, 338AH / 949AD. See, Siyar
A‘lam al-Nubala’, v15, pl111. Also, al-Kamil Fi al-Tarikh, v8, pp137-138. Also, Tarikh Baghdad, v10, pl0.
Also, al-Nibras, p120.

sv4 Al-Fadl Ibn Ja‘far al-Mugtada Billah. Born, 301AH / 913AD. Died, 364AH / 974AD. See, Siyar A‘lam al-
Nubala’ v15, pl13. Also, al-Kamil Fi al-Tarikh, v8, pp148-210. Also, al-Nibras, 1bn Dahya, p121. Also, al-A*
lam, v5, pl47.

svs A Shi‘ite power from the heretic Ruwafid which ruled from 945-1055AD. See, al-Mawsu‘ah al-Thagqafiyya,
Dr Hussein al-Sa‘id, pp250-251.

s96 The Fatimids or the Ubaydiyuun.. A Shi‘ite heretic state which ruled Egypt from 909-1171AD. The first ruler
was ‘Ubayd Allah al-Mahdi. See, Ibid, p703.

s97 A heretic Shi‘ite state, deriving from Hamdhan Ibn Hamdhun, a Mawsilite. Ruled from 929-1003AD. Ibid,
p410.

sos See, al-Kamil Fi al-Tarikh, v7, passim.

s99 Ahmad Ibn Ishaq Ibn Ja‘ far. Born, 336AH / 947AD. A scholar and statesman. A faqih. jurist, muhadith and
judge. Died, 422AH / 1031AD,. See, Siyar A‘lam al-Nubala’, v15, p127. Also, al-Kamil Fi al-Tarikh, v9, pp28-
143. Also, al-Nibras, p127.

e Yamin al-Dawlah Abu al-Qasim Ibn al-Amir Nasir al-Dawlah. Born, 361AH / 971 AD. Assumed power 389AH
/ 998AD. Fagqih, jurist, rhetorician, poet, preacher, debator, a Hanafite. Died, 421AH / 1030AD. See, al-Jawahir
al-Mudivva, v2, p158. Also, Sivar A* lam al-Nubala’, v17, p483. Also, Sirah al-Yamini, by Muhammad Ibn
‘Abd al-Jabbar, passim. Pub in Delhi, 1847. 2nd ed, Cairo, 1286AH / 1869AD. 3rd ed Bulag, 1290AH / 1873AD.
4th ed Lahore, 1300AH / 1883AD. Trans by Reno Las, London, 1808. See also, Dhakha’ir al-Turath al-‘Arabi al-
Islami, v2, p683. Also, al-Kamil Fi al-Tarikh, v9, pp9-139. Also, al-A lam, v1, p171.

«n  Al-Rayy, located between Khorasan and Tabaristan. Conquered by ‘Umar. The nisba of al-Rayy is razi. See,
al-Rawd al-Mi‘tar, pp278-279. Also, Mu’jam Ma Ista’jam, v2, p690. Also, Sirah al-Ard, 1bn Hawgal, p321.



In particular he declared the Mu'‘tazilite doctrine of the created Qur’an to be blasphemous,

warned the populace of the pact which obtained between the Shi‘ites and the Jews®”

and
that which obtained between the Crusaders and the Shi‘ites, and removed all Shi‘ite

preachers from their pulpits and replaced them with Sunni equivalents.

The fortunes of the Ahl al-Sunnah improved under the Seljuk administration in Iraq,
dating from 429AH / 1037AD.*” The first Seljuk amir was Tughrul Beg®® whose power

.y ~ 1= 605 - -
base was initially Naysabur ~ and Khorasan.*®

Jurjan®” was then liberated by Tughrul
Beg in 433AH / 1042AD, followed by Baghdad from the Buwayhids in 447AH /

1056AD, during which the Buwayhid king, al-Malik al-Rahim,*® was imprisoned.

The Ahl al-Sunnah took full advantage during this period of the support for their cause by
cleansing the state of Shi‘ite doctrine. Tughrul Beg®” on his death in 455AH / 1063AD
was succeeded by his uncle Alp Arsalan®'® who appointed Nizam al-Mulk as his chief

< 611
minister.

Nizam al-Mulk founded ten schools®’? in which study of the Islamic sciences was un-
dertaken from a Shafi‘ite perspective (the most renowned school being in Baghd’ad,)613 at
the expense of the heretic sects and the Shi‘ites. As a consequence, the Shi‘ites retaliated
and had Nizam al-Mulk assassinated®'* in 485AH / 1092AD.

e See, al-Kamil Fi al-Tarikh, v, p354.
e03 Ibid, v7, passim.

«4 Muhammad Ibn Mika’il Ibn Seljuk, known as Rukn al-Din al-Sultan Abu Talib. Grandson of Seljuk. Entered
Baghdad 1056AD as a liberator of the Buwayhids. Crowned king of the Seljuks at Merv in 1037. See, Kitab al-
Duwal al-Islam, al-Dhahabi, v1, pp252-267. Died 455AH / 1063AD. See, Ibid, v2, p267. Also, Siyar A‘lam al-
Nubala’, v18, pp107-112.

s0s A city in Khorasan. Conquered by ‘Uthman in 30AH / 650AD. See, al-Rawd al-Mi‘tar, pp588-589. Also,
Surah al-Ard, 1bn Hawqal, p362. Also, Nuzhat al-Mustaq, al-1drisi, p208.

o6 Located in Iran. See, al-Rawd al-Mi‘Tar, pp214-215. Also, Surah al-Ard, ITbn Hawqal, pp358-360.

«07 Located in Khorasan. See, al-Rawd al-Mi‘tar, pp160-162. Also, Mujam Ma Ista‘jam, al-Bakri, v2, p375.
Also, Nuzhat al-Mustag, al-ldrisi, p208. Also, Surah al-Ard, Ibn Hawqal, p324.

o The last of the Buwayhid sultans. See, Kitab Duwal al-Islam, al-Dhahabi, v1, p263.

o9 See 604, above.

610 Muhammad Ibn Shaghri Beg Dawud Ibn Micheal Ibn Seljuk. Born, 420AH / 1029AD. The second of the
Seljuk sultans in Persia. Defeated the Byzantines at the crucial battle of Manzikert, 464AH / 1071AD. Died,

465AH / 1073AD. See, Kitab Duwal al-lslam, Dhahabi, v1, p274. Also, al-Tawfigat al-llhamiyya, v1, pA97.

Also, al-Mawsu‘ , al-Thaqafiyya, Dr Hussein Sa‘id, p109. Also, Siyar A ‘lam al-Nubala’, v18, pp414-418. Also,
Atlas Of Maritme History, Natkiel and Preston, p30.

i1 Al-Hasan Ibn ‘Ali Ibn al-‘Abbas. Born 408 AH / 1017AD. Taught by his Shafi‘ ite father. Muhadith, Qur’ an
memoriser, fagih. Commissioned the building of a number of hospitals and schools with donations amounting
to 600,000 dinars a year. Assassinated 485AH / 1092AD. Published works include, ‘Amali Nizam al-Mulk Fi al-
Hadith', ed by ‘Abd al-Hadi Mahbiibah. See, Majallat Ma‘had al-Makhtutat al-‘Arabiyva, v5, 1959, pp349-378.
See, ‘Ulama al-Nizamiyyat Wa Madaris al-Sharq al-Islami, Dr Naji Ma‘ruf, pp9-15. Also, Sivar A ‘lam al-Nubala’,
v19, pp94-97. Also, al-Kamil Fi al-Tarikh, v10, p70. Also, Kitab al-Rawdatayn, Abu Shamah, v1, p25.

e12 See, Scholars of the Nizamiyya, pp19-76.

s13 Ibid, pp19-40.
614 Sec 611, above.
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Nevertheless, despite these drawbacks, the Nizamiyya system of teaching prevailed, to

the extent where there developed a key research methodology in the study of Islamic
sciences, and led in particular to the unification of Shafi'ite studies under one system.

The unification of the two methods in the field of Figh and Usul al-Figh of the Iraqi and
Khorasani schools occurred as follows:

a) The Unification Of The Two Methods By The Khorasanis

The first scholar to attempt this uniting of the two systems in Khorasan was al-Huseyn
Ibn Shu‘ayb al-Sinji. (430AH / 1039 AD).®"> He was followed in this task by al-Juwayni
(478AH / 1085 AD),*'® as expressed in his work, 'al-Nihayah'. The next attempt was
undertaken by ‘Abd al-Rahman Ibn Ma’mun al-Mutawalli (478AH / 1085AD).%"" as

expressed in 'al-Tatimmah'.

He was followed by al-Ghazzali (S05AH / 11 11AD)®'® who undertook the combining of
the two methods in 'al-Basit', 'al-Wasit', and 'al-Wajiz'®'® respectively.

b) The Unification Of The Two Methods By The Iraqis

The first Iraqi scholar to attempt the task of bringing together the two said methods of

615 Studied in Merv and Baghdad. Became head Shafi‘ite fagih in Merv. Died, between 427-430AH / 1036-
1039AD. See, Tabagat al-Shafi‘iyya, al-Subki, v3, p150. See also, Tabagqat al-Shafi'iyya, Ibn Hidayat, p48.
Also, Tabagat al-Shafi‘iyya, Ibn Qadi Shahbah, pp207-208. Also, Siyar A‘lam al-Nubala’, vi4, p413.

616 Born, 419AH / 1028AD. Faqih, Jurist, scholastic theologian, interpreter of the Qur an, man of letters,
mufii, preacher, debator. Taught in Naysabur and Mecca. Became head Imam. Died, Naysabur, 478AH / 1085AD.
Published works include, ‘al-Irshad’, 'al-Burhan', ‘al-Shamil’, 'Shifa’ al-Ghalil’, 'al-Ghiyathi’, ‘al-* Aqidhah al-
Nizamiyya', ‘Luma‘ al-Adillah’, ‘al-Waragqat'. See, Dhakha’ir al-Turath al-* Arabi al-Islami, ‘ Abd al-Jabbar, v1,
p353. Also, Tabagat al-Shafi‘ iyya, al-Subki, v3, pp249-283. Also, Tabagat al-Shafi‘ iyya, Ibn Hidayat, pp61-
62. Also, Tabagat al-Shafi‘ iyya, Ibn Qadi Shahbah, v1, pp255-256. Also, Tabiyin Kadhb al-Muftari, pp278-
285. Also, Kashf al-Zunun, p68, 70, 75, 242, 253, 377, 380, 443, 466, 896, 1024, 1124, 1159, 1541, 1561,
1562, 1641, 1754, 1990, 2005. Also, Hadiyat al-* Arifin, v1, p626. Also, al-Fath al-Mubin, v1, pp260-262.
Also, Mu‘ jam al-Mu’ allifin, v2, pp318-319.

017 Born 426AH / 1035AD. Faqih, jurist, debator, scholastic theologian, lawyer. Taught at the Nizamiyya
school, Baghdad. Died 478AH 1086AD. See, Tabagat al-Shafi‘iyya, al-Subki, v3, pp223-225. Also, Tabagqat al-
Shafi‘iyya, Ibn Hidayat, p62. Also, Tabagqat al-Shafi‘iyya, Ibn Qadi Shahbah, v1, pp247-248. Also, Kashf al-
Zunun, p1251. Also, Idah al-Maknun, v2, p150.

618 Born, Tabaran, Tus, Khorasan, 450AH / 1058AD. Studied in Khorasan, Jurjan and Naysabur. Appointed as a
teacher of the Nizamiyya college in Baghdad, 484AH / 1091AD. Fagqih, jurist, scholastic theologian, Sufi,
philosopher, poet, man of letters, an expert in both the religious and rationalist sciences, mufii. Taught in
Damascus, Jerusalem, Alexandria, Mecca, Medina. Returned to Tus, died there 505AH / 1111AD. Published
works total 55 books. See, Dhakha'ir al-Turath al-‘ Arabi al-Islami, * Abd al-Jabbar, v2, pp712-724. Also,
Tabagat al-Shafi‘ iyya, al-Subki, v4, ppl01-182. Also, Tabaqat al-Shafi‘ ivya, Ibn Hidayat, pp69-71. Also,
Hadivat al-* Arifin, v2, pp79-81. Also, Tabagat al-Shafi‘ iyya, Ibn Qadi Shahbah, v1, pp293-294. Also, al-Fath
al-Mubin, v2, pp8-10. Also, Mu‘ jam al-Mu’ allifin, v3, pp671-673.

619 Al-Wajiz, pub Cairo, 1317AH / 1899AD.
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dealing with the science of Figh and Usul al-Figh was ‘Abd al-Wahid Ibn Ismal al-
Ruyani who, for his pains, was slain by Shi‘ites in 502AH / 1108AD.**

He was followed in this task by ‘Abd al-Sayyid Ibn Muhammad, better known as Ibn al-
Sabbagh al-Baghdadi (477AH/1084AD),**' and then by Muhammad Ibn Ahmad al-
Shashi (507AH/1114 AD).*?

The process of unifying the two methods reached its apogee in the work of ‘Abd al-Karim

Ibn Muhammad al-Rafii (623AH / 1226AD),**® who drew on the most suitable material

from both systems to formulate one Shafi‘i method,®**

1625

as expressed in his two
under the titles 'Al-Sharh al-Saghir' and 'al-

Sharh al-Kabir'. Later al-Rafi‘ 1 consolidated his views on this unification in a book enti-

tled, 'al-Muharrir' drawing strongly on al-Ghazzali's, 'al-Wajiz'.®*

commentaries on al-Ghazzali's 'al-Wajiz

This unification of the two methods assumed a greater clarity with a commentary by al-

Nawawi (676AH / 1277AD)**’ on 'al-Muhadhdhab' by al-Shirazi,**® entitled ‘al-

Majmu“,** and with a summary by, again, al-Nawawi, of al-Rafi‘ is 'al-Muharrir' under

620 Born 415AH / 1025AD. Studied under his grandfather and father. Faqih, Muhadith, jurist, debator. Died
502AH / 1108AD. See, Tabaqat al-Shafi‘iyya, al-Subki, p268. Also, Tabagqat al-Shafi‘iyya, Ibn Qadi Shahbah,
vl, p287. Also, Kashf al-Zunun, passim. Also, Idah al-Maknun, v2, p130. Also, Hadiyat al-‘Arifin, v1, p634.
Also, Mujam al-Mu’allifin, v2, p332.

621 Born, Baghdad, 400AH / 1090AD. Fagqih, jurist, theologian. Taught at the Nizamiyya college, Baghdad.
Became a mujtahid of the first degree. Died, Baghdad, 477AH / 1084AD. See, Tabagat al-Shafi‘ iyya, al-SubKi,
v3, pp230-237. Also, Tabagqgat al-Shafi‘ iyya, Ibn Qadi Shahbah, v1, pp251-252. Also, Nukat al-Hamyan,
pl93. Also, al-Jawahir al-Mudiyya, al-Qurashi, v1, pp316-317. Also, Kashf al-Zunun, p104, 389, 1025, 1114,
1129, 1218, 1381, 1501. Also, Mu‘ jam al-Mu’ allifin, v2, p151.

622 Known as Fakhr al-Islam, Abu Bakr al-Shashi. Born 429AH / 1037AD. Taught at the Nizamiyya college,
Baghdad. Became head sheikh there. Faqih, jurist, man of letters, poet, sufi. Died 507AH / 1114AD. Published
works include, ‘Hiliyat al-‘Ulama’. See, Tabagat al-Shafi‘iyya, Al-Subki, v4, pp57-61. Also, Tabagat al-
Shafi‘iyya, 1bn Hidayat, p72. Also, Tabaqat al-Shafi‘iyya, Ibn Qadi Shahbah, v1, pp290-291. Also, Tadhkirat
al-Huffaz, al-Dhahabi, vd4, p37. Also, Siyar A‘lam al-Nubala’, v19, p393. Also, Kashf al-Zunun, p401, 690,
1025, 1169, 1635, 1733. Also, Hadiyat al-‘Arifin, v2, p81. Also, Mu jam al-Mu‘allifin, v3, p60.

623 Born, 555AH / 1160AD. Studied under his father. Muhadith. Shafi‘ite sheikh in Caspian (Qazwin). Taught
interpretation of the Qur’an, Figh, debate, literature, poet. Died 623AH / 1226AD. See, Tabaqat al-Shafi‘ iyya,
al-Subki, v5, pp119-125. Also, Tabagqat al-Shafi‘iyya, Ibn Hidayat, pp83-84. Tabagqat al-Shafi‘iyya, Ibn Qadi
Shahbah, v2, pp75-77. Also, Fawat al-Wafiyat, v2, pp3-4. Also, Tabagqat al-Mufassirin, al-Sayufi, p21. Also,
Kashf al-Zunun, passim. Hadiyat al-‘Arifin, v1, pp609-610. Also, Mujam al-Mu’allifin, v2, p210.

624 See, al-Majmu‘ , al-Nawawi, v1, ppl108-112.

025 See, Mu’ allifat al-Ghazzali, * Abd al-Rahman Badawi, passim.

626 Ibid.

627 Born, Nawa, south Syria, 631AH / 1233AD. Studied in Damascus. Faqih, jurist, muhadith, logician,

scholastic theologian, grammarian. Died, Nawa, 677AH / 1278AD. Published works total 21 books. See,

Dhakha'’ir al-Turath al-* Arabi al-Islami, * Abd al-Jabbar, v2, pp887-889. Also, Tabagat al-Shafi‘ ivva, al-Subki,
v5, ppl67-168. Also, Tabagat al-Shafi‘ iyya, 1bn Hidayat, p89. Also, Tabagat al-Shafi‘ iyva, 1bn Qadi Shahbah,
v2, ppl53-157. Also, Kashf al-Zunun, p59, 70, 96, 97, 115, 200, 210, 244, 340, 379, 398, 465, 490, 514,
550, 557, 688, 717, 915, 929, 936, 1039, 1162, 1188, 1613, 1648, 1694, 1833, 1838, 1859, 1873, 1877,
1912, 2025. Also, Idah al-Maknun, v1, p252; v2, p152, 199, 425. Also, Mu‘ jam al-Mu’ allifin, v4, p98, 99.

628 See 581, above.
629 Pub Cairo 1334-1348AH / 1925-1929AD. 2nd ed Cairo, 1963-1970.
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the title. 'al-Minhaj'.®*

Thus we note how the unity of this Shafi‘ite method, employed in deriving Figh from
Shafi‘ite Usul, was realized before the end of the 7th century AH / 13th century AD,
principally within the confines of the Nizamiyya schools and supported politically by the
Seljuks.631 This had the effect of promoting the study of Usul al-Figh throughout the

Islamic world.
V.4.v The (Shafi‘ite) Jurisprudents And Indicators

Certain jurisprudents were wont to infer rules from issues of Usul al-Figh using only
those indicators that were productive of opinion (adillah zaniyya),®** whilst others would

only use indicators that were productive of knowledge (adillah gat iyya ).

The first group opined that Figh could be derived from the Usul, or a rule inferred, using
a dalil zanni only, and that what applies to Figh, with regard to this inference, applies

also to the Usul. The scholars in this group included Fakhr al-Din al-Razi,”* al-

Baydawi,”” and Amidi amongst others.®*®

The second group opined that legal solutions to issues of Usul al-Figh could only be ar-
rived by using a (dalil gqat1). This meant that this group were restricted in their search for
legal solutions, as opposed to former group which employed both dalil zanni and dalil
gat‘i. indicators.

630 Pub Bulag, 1295AH / 1878AD.
631 See 611, 612, 613, above.

032 See, al-lThkam, Amidi, v1, ppl47-148.

633 Ibid.

634 Born, al-Rayy, 543AH / 1149AD. Journeyed to Khawarizm, Khorasan, Ghazna in search of learning. Faqih,
jurist, interpreter of the Qur’ an, scholastic theologian, man of letters, poet, doctor of medicine, philosopher,
debator, preacher in Arabic and Persian. Died, al-Herat, 606AH / 1210AD. Published works total 18 books,
including ‘al-Mahsul Fi ‘ llm Usul al-Figh', 'Nihayat al-‘ Uqul Fi Dirayat al-Usul’, 'Ma*‘ alim Usul al-Din’', ‘al-
Munazirat'. See, Dhakha’ir al-Turath al-* Arabi al-Islami, v1, pp527-529. Also, Tabagqat al-Shafi‘ iyya, al-Subki,
vS, pp33-35. Also, Tabaqgat al-Shafi* iyya, Ibn Qadi Shahbah, v2, pp65-67. Also, ‘ Uyin al-Anba’, Ibn Abi
Usaybi‘ ah, v2, pp23-30. Also, Tarikh al-Hukama, al-Qifti, pp291-293. Also, Mizan al-I° tidal, v2, p324.
Also, Lisan al-Mizan, v4, pp426-429. Also, Al-Wafi Bi al-Wafiyat, v4, pp248-259. Also, Tabagqgat al-
Mufassirin, al-Sayufi, p39. Also, Mu‘ jam al-Mu’ allifin, v3, pp558-560. Also, al-Fath al-Mubin, v2, pp47-49.
s3s Born, Azerbaijan, date unknown. Fagih, jurist, polemicist. Became a judge in Shiraz. Died, Tabriz, Iran,
685SAH / 1286AD. Published works include, ‘Anwar al-Tanzil Wa Asrar al-Ta’ wil', 'Minhaj al-Wusul'. See,
Dhakha’ir al-Turath al-* Arabi al-Islami, © Abd al-Jabbar, v1, pp402-403. Also, Tabagat al-Shafi‘ iyya, Subki, v
5, p59. Also, Tabaqat al-Shafi* ivva, al-Isnawi, p100. Also, Tabagat al-Shafi‘ ivva, Ibn Qadi Shahbah, pp172-
173. Also, Kashf al-Zunun, p186, 1032, 1116, 1192, 1273, 1481, 1546, 1698, 1704, 1705, 1854, 1858.

Also, Idah al-Maknun, v2, p569. Also, Hadivar al-* Arifin, v1, pp462-463. Also, Mu‘ jam al-Mu’ allifin, v2,
pp266-267.
636 See 1.2, part three.
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The scholars in the latter group included Abu al-Hassan al-Ash‘ari,”’ al-Bagillani,”® ‘al-

Minhaj** and Abu Ishaq al-Shirazi.**

The first group were not adverse to using rationalist based arguments in the search for
legal solutions to issues of Usul al-Figh. As for the second group they were loathe, out of

piety, to use rational based arguments and consequently restricted themselves in the
search for legal solutions to the use of only adillah qat’ lyya as bona fide indicators.

V.5 The Hanbali School Of Law

The founding of the Hanbali school of law is ascribed to Imam

Ahmad Ibn Muhammad Ibn Hanbal Ibn Hilal Ibn Asad al-Shaybani.’*' He was born in
Baghdad in 164AH / 780AD, where during his early childhood he learnt the basics of the
Islamic sciences, beginning with the memorisation of the Qur’an at the age of 10. In
179AH / 795AD,** he devoted himself to the study of Hadith under the guidance of ‘Abd
Allah Ibn al-Mubarak Ibn Wadih al-Hanzahi.**

At the age of twenty Ahmad Ibn Hanbal embarked on a journey throughout the capitals of
Islam in search of Hadith which he collected from the prominent muhadithun of the time.
These included Sufyan Ibn ‘Uyaynah al-Hilali,** Qadi Abu Yusef,** Waki‘,**® ‘Abd al-

637 See 407, above

63 Muhammad Ibn al-Tib al-Qadi Abu Bakr al-Baqilani. Born 338AH/950AD. Died403AH/1013AD.
compositions include, 'Amali [jma‘ Ahl al-Medina', Tamhid Fi Usul al-Din', 'al-Mugqni‘ Fi Usul al-Figh',
'Kashf al-Asrar' and 'Hatak al-Istar Fi Radd ‘Ala al-Batiniyya'. see Mu‘jam al-Mu’ allifin, v3,p363. see

Also, al-A'lam, v6, p176.
63 See 630, above
ta0 See 578, above

641 See, Tarikh Baghdad, v4, pp412-423. Also, Tabagqat al-Hanabilah, pp311. Also, Tadhkirat al-Huffaz, v2,
ppl17-18. Also, Hiliyat al-Awliya, v9, pp161-233. Also, Tahdhib al-Tahdhib, Ibn Hajar, pp72-76. Also, Siyar
A‘lam al-Nubala’, v11, ppl77-358. Also, Tabagqat Ibn Sa‘d, v1, pp354-355. Also, al-Jarh Wa al-Ta'dil, v1,
pp292-313. Also, al-Wafi Bi al-Wafiyat, v6, pp363, 369. Also, Tabagat al-Shafi‘iyya, al-Subki, v2, pp27-37.
Also, Tabagat al-Shafi‘iyya, 1bn Qadi Shahbah, v1, pp56-58. Also, Tabagat al-Fugaha’, al-Shirazi, p75. Also,
Kashf al-Zunun, p1392, 1393, 1401, 1422, 1423, 1680, 1844. Also, Mir‘at al-Jinan, al-Yaf'1i, v2, p132.
Also, Mu‘jam al-Mu’allifin, v1, pp261-262.

642 Siyar A‘lam al-Nubala’, v11, p183.

«43 Born 118AH / 736AD. Faqih, jurist, muhadith, interpreter of the Qur’an, linguists, sufi, grammarian. Died
181AH / 797AD. Pub works include, 'Kitab al-Jihad' and ‘al-Zuhud Wa al-Raqa’iq’. See, Dhakha’ir al-Turath al-
‘Arabi al-Islami, ‘Abd al-Jabbar, v1, p236. Also, Hiliyat al-Awliya’, v8, pp162-190. Also, al-Jawahir al-
Mudiyya, al-Qurashi, v1, pp281-282. Also, Tadhkirat al-Huffaz, al-Dhahabi, vl, pp253-257. Also, Kashf al-
Zunun, passim. Also, Hadiyat al-* Arifin, v1, p438. Also, Siyar A‘lam al-Nubala’, v8, p378. Also, Mu jam al-

Mu’allifin, v2, p271.
044 See 355, above.
645 See 426, above.

o1 Waki® Ibn al-Jarah Ibn Malih al-Ru’asi. Born, Kufa, 129AH / 746AD. Fagih, jurist, muhadith, memoriser and
interpreter of the Quran, sufi. Refused his appoinmnet of judge by Harun al-Rashid. Died, Fayd, Saudi Arabia,
197AH / 812AD. Sce, Tabaqat al-Hanabilah, ai-Fara’, pp257-258. Also, al-Kawakib al-Durivyva Fi Tarajim al-
Sadah al-Sufiyya, ‘Abd al-Ra‘uf al-Menawi, v, p177. Also, Sivar A‘lam al-Nubala’, v9, pl41. Also. Kashf al-
Zunun, p461, 1423. Also, Mu’jam al-Mu allifin, v4, p74.
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Rahman Ibn Mahdi,*’ Muhammad Ibn Idfis al-Shafi‘T **® and others.%*

The number of Sheikhs Ibn Hanbal collected Hadith from, which are duly recorded in his
Musnad, numbered many.650 Among his pupils651 we must include al-Bukhari ®>?
Muslim,* Abu Dawud,” al-Tirmidhi,*> Ibn Majah,** al-Nisa'1,%"’ al-Shafi%,5*® al-

647 See 541, above.
6as See 520, above.

649 See, Siyar A‘lam al-Nubala’, v11, pp180-181.
eso Ibid, v11, p18l1.
651 Ibid, v11, pp181-182.

652 Muhammad Ibn 1sma’il Ibn Ibrahiim Ibn al-Mughirah al-Ja‘ fi al-Bukhari. Born 194AH / 810AD. Muhadith,
faqih, jurist, interpreter of the Qur’an, historian. Collected Hadith from all the Muslim world. Died 256AH /
870AD. Pub works include, ‘Sahih al-Bukhari', ‘al-Adab al-Mufrad', 'Fadl Allah al-Samad Fi Tawdih al-Adab al-
Mufrad’, 'al-Tarikh al-Kabir'. ‘al-Tarikh al-Saghir', ‘al-Du‘afa’ Wa al-Metrukun’, 'Kitab al-Kuna'. See, Dhakha’ir
al-Turath al-‘Arabi al-Islami, ‘Abd al-Jabbar, v1, pp370-371. Also, Tarikh Baghdad, v2, pp4-34. Also, Tahdhib
al-Tahdhib, v9. pp47-55. Also, Tabagat al-Hanabilah. al-Fara’, pp201-203. Also, Tabaqat al-Shafi iyya, al-
Subki, v2, pp2-19. Also, al-Wafi Bi al-Wafiyat, al-Safadi, v2, pp206-209. Also, Siyar A‘lam al-Nubala’, v12,

pp391-471. Kashf al-Zunun, passim. Also, Hadiyat al-‘Arifin, v2, p16. Also, Mu jam al-Mu allifin, v3, pp130-
131.

653 Muslim Ibn al-Hajjaj Ibn Muslim Ibn Ward al-Naysaburi. Born, 206AH / 810AD. Joumneyed throughout the
Islamic East in search of learning. Muhadith, memoriser of the Qur’an, faqih, jurist, historian. Died 261 AH /
875AD. Pub works include, 'Sahih Muslim', 'al-Afrad’, 'al-Tamyiz', "Awali Imam Muslim’, 'Rijal ‘Urwa Ibn al-
Zubayr Wa Jama‘ . See, Dhakha’ir al-Turath al-‘Arabi al-Islami, v2, pp833-834. Also, Tarikh Baghdad, v13,
ppl00-104. Also, Tadhkirat al-Huffaz, al-Dhahabi, v2, pp150-152. Also, Tabaqat al-Hanabilah, al-Fara‘, p246.
Also, al-Tahdhib al-Tahdhib, v10, ppl126-128. Also, Kashf al-Zunun, passim. Also Hadiyat al-‘Arifin, v2,
p431. Also, Siyvar A‘lam al-Nubala’, v12, pp557-580. Also, Mu jam al-Mu’allifin, v3, pp851-852.

654 Sulayman Ibn al-Ash‘ ath, Ibn Ishaq al-Azadi al-Sijistani, born, 202AH / 817AD. Collected Hadith from all
round the Muslim world. Muhadith, memoriser of the Qur’an, faqih, historian. Died, Basrah, 275AH / 889AD.
Pub works include, ‘Sunan Abu Dawud’, ‘al-Marasil’, 'al-Masahif. 'Risalah Abu Dawud lla Ahl Mecca'. See,
Dhakha’ir al-Turath al-‘Arabi al-Islami, ‘Abd al-Jabbar, v1, pp295-296. Also, Tarikh Baghdad, v9, pp55-59.
Also, Tabaqat al-Hanabilah, 1bn al-Fara’, pp118-120. Also, Tabagat al-Shafi‘iyya, al-Subki, v2, p48. Also,
Tadhkirat al-Huffaz, al-Dhahabi, v2, pp152-154. Also, Kashf al-Zunun, passim. Also, Tahdhib al-Tahdhib, v4,
ppl169-173. Also, Siyar A‘lam al-Nubala’, v13, pp203-221. Also, Mu jam al-Mu’allifin, v1, pp784-785.

6ss Muhammad Ibn ‘Isa al-Tirmidhi, born, 210AH / 825AD. A pupil of al-Bukhari. Journeyed to several Islamic
cities in search of learning. Faqih, muhadith, debator, historian, jurist and interpreter of the Qur'an. Died,
Tirmidh, Khorasan, 279AH / 892AD. Pub works include, 'Jami‘ al-Tirmidhi al-Sahih’, 'al-Shama’il al-
Nabawiyya Wa al-Khassa'il al-Mustaphawiyya'. See, Dhakhha’ir al-Turath al-‘Arabi al-Islami, ‘Abd al-Jabbar,
vl, p410. Also, Tadhkirat al-Huffaz, al-Dhahabi, v2, pp187-188. Also, Tahdhib al-Tahdhib, v9, pp387-389.
Also, al-Wafi Bi al-Wafiyat, v4, pp294-296. Also, Kashf al-Zunun, p559, 863, 1059, 1440. Also, Hadiyat al-
‘Arifin, v2, p19. Also, Siyar A‘lam al-Nubala’, v13, pp270-277. Also, Mu‘jam al-Mu’allifin, v3, pp573-574

6s¢ Muhammad Ibn Yazid Ibn Majah, born 209AH / 824AD. Muhadith, memoriser of the Qur’an, interpreter of
the Qur’an, historian, faqih, jurist. Died, 273AH / 887AD. Pub works include, ‘Sunan Ibn Majah', and 'Tarikh al-
Khulafa’ . See, Dhakha’ir al-Turath al-‘Arabi al-Islami, v1, p233. Also, Tadhkirat al-Huffaz, Dhahabi, v2,
pp189-190. Also, Tahdhib al-Tahdhib, v9, pp530-532. Alao, Siyar A‘lam al-Nubala’, v13, pp277-281. Also,
Kashf al-Zunun, p300, 439, 1004, 1405. Also, Mu jam al-Mu allifin, v3, 774-7175.

657 Ahmad Ibn Shu‘ayb Ibn "Ali al-Nisa’i. Born 215AH / 830AD. Historian, muhadith, interpreter of the Quran,
Died 303AH / 915AD. Pub works include, ‘Khassa’is Amir al-Mu’minin, ‘Ali 1bn Abi Talib', 'Sunan al-Nisa7',
‘Tasmiyvat Fuqaha’ al-Anhu Amsar Min al-Sahabah Fa Man Ba‘dahum’, 'Tasmivyat Men lem Yarwi ‘Ghayrahu
Rajul Wahid',' al-Du‘afa Wa al-Metrukun’, ‘al-Tabagar’, 'Fada’il al-Qur’an’. See, Dhakha’ir al-Turath al-* Arabi al-
Islami, ‘Abd al-Jabbar, v2, p876-878. Also, al-Rawd al-Mi ‘tar, p579. Also, Tadhkirat al-Huffaz, al-Dhahabi, v2,
pp241-243. Also, Hussen al-Muhadarah, v1, pp197-198. Also, Tabagqat al-Shafiiyya, al-Subki, v2, pp83-84.
Also. Kashf al-Zunun, passim. Also, Mujam al-Matbu' at. al-SirKis. pp851-852. Also, Sivar A‘lam al-Nubala'
vli4, p125. Also, Mujam al-Mu’allifin, v1, ppl51-152.

os8 See 520, above.



Hasan Ibn Muhammad al-Za‘farani,””” Waki‘ Ibn al-Jarrah Ibn Malih al-Ru’asi®® and
others.®®! In time Ibn al-Hanbal was to become, amongst the muhadithun, the definitive

expert on Hadith.

He also qualified as a mufti in the first degree, dispensing his fatwas from al-Khayf
mosque®**(198AH / 813AD®®). Shafii remarked of his meeting with Ibn Hanbal in
Baghdad, 'T have never come across a man so steeped in learning with regard to
Knowledge, Figh and piety as Ahmad Ibn Hanbal',** declaring him to be a leading au-
thority (imam) on Hadith, Fiqh, linguistics, the Qur’an, on the matter of poverty and
asceticism and on the Sunnah of the Prophet.665

It was said, that at times Ahmad Ibn Hanbal would hold public meetings, each one re-

putedly attended by an audience of some 5000 people. Approximately 500 of them were

666

his students, who would take notes, while the rest listened.” At other times he would

hold private tutorials for his family and some chosen ‘Ulama’.*®” On other days he would

preach in the mosque or hold debates.

However, some critics claimed that Ahmad was primarily a muhadith who neglected
Figh, but others dismissed this argument out of hand. The latter claimed that Ibn Hanbal
used Hadith as a basis for a wider, more comprehensive study of the Islamic sciences,
including Figh and Usul al-Figh, the significance of which the majority of the Fugaha’

failed to comprehend.668

In actual fact, the latter argued, Ibn Hanbal became an out-
standing faqih, as well as a renowned ascetic and Godfearing man, a competent memo-
riser of the Qur'an,’® renowned jurist and interpreter of the Qur’an, a skilled debator,

polemicist, disputant, mufti, historian, and a fine poet.670
V.5.i The Trial Of Ahmad Ibn Hanbal

The doctrine of I tizal (secession) was first propagated by Wasil Ibn < Ata’.*”' Those

659 See 571, above

660 Abu Sufyan. Born 129AH / 746 AD. Memoriser of the Qur'an, muhadith, faqih, interpreter of the Qur’an, sufi,
historian. Died 197AH / 812AD. See, al-Kawakib al-Duriyya Fi Tarajim al-Sadah al-Sufiyya, al-Manawi, vl,
pl77. Also, Kashf al-Zunun, p461, 1423. Also, Siyar A‘lam al-Nubala’, v9, pp140-169. Also, Tabagqgat al-
Hanabilah, al-Fara’, pp257-258. Also, Hiliyat al-Awliyya’, v8. p368. Also, Jawahir al-Mudiyya, v2, p208.
Also, Tartkh Baghdad, v13, p466. Also, Hadiyat al-‘Arifin, v2, p500. Also, Mu jam al-Mu’allifin, v4, p74.
Also, al-A‘lam, v8, pl17.

661 Siyar A‘lam al-Nubala’, v11, pp181-185.

s62 Located in the Mina valley, near Mecca. see, Mu jam Ma Istajam, v2, p526. Also, al-Rawd al-Mi‘tar, p229.
663 See, Siyar A‘lam al-Nubala’, v11, p191.

o64 Ibid, v11, p195.

o6s Tabagat al-Hanabilah, v1, p5.

os6 See, Sivar A‘lam al-Nubala’, v11, p316.

w7 Ibid.

o6s Ibid, vI1, p321.

oev Ibid.

e70 Ibid, v11, pp323-324.
6711 See 383, above.
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who adhered to this doctrine, the Mu‘tazilah, denied, amongst other things, the attributes
(sifat) of God®* and declared the Qur'an to have been created,’” as the Jews before them

declared the Torah to have been created.®” Those Muslims who denied their doctrines

were deemed, by them, to be unbelievers.

The general consensus of Sunni opinion was that the Mu‘tazilah misinterpreted the
meaning of the Qur’an according to their doctrinal leanings. For example, the presence of
the word lawh (tablet) in the Quranic ayah, 'Nayj, it is a Glorious Qur’an, on a guarded

tablet’,%” denoted, according to the Mu‘tazilis, that the Qur'an was created.®”

Under Ma’mun's Caliphate, Mu‘tazilah doctrine became state policy,677 with leading
Mu‘tazilites being awarded high posts in governme:nt,678 such as the appointment of
Ahmad Ibn Faraj (Abi Duw’ad) al-Iyyadi as chief judge in 204AH / 819AD, to give one

679
example.

The Ahl al-Sunnah at first refused to acknowledge that the Qur’an was created. But once
Ma’mum declared it official policy in 212AH / 827AD*° and again in 218AH / 833AD the
judges, notaries, the Ahl al-Had’ith“] and even the seven formidable ‘Ulama’ of
Baghdﬁd,682 succumbed and acknowledged the Mu‘tazilite doctrine out of fear of dire
punishment. All succumbed except the steadfast Ahmad Ibn Hanbal and Muhammad Ibn
Nih al-Ij[,%* the former was arrested at the instigation of Ishaq Ibn Ibrahim,** the head

of the police in Baghdad. As a consequence, the two scholars were placed in chains and

612 Magqalat al-Islamiyin, Abu al-Hassan al-Ash‘ari, pp157-222.

3 Ibid, pp191-195.

6714 See, al-Kamil Fi al-Tarikh, Ibn al-Athir. Events 240AH / 854AD.

6715 Surah al-Buruj, 85:41-42.

676 Tartkh al-Tabari, v10, p287.

677 ‘Abd Allah Ibn Harun al-Rashid. Born, 170AH / 786AD. Assumed control through the assassination of his
brother, Muhammad al-Amin, 198AH / 813AD. Died, 218AH / 833AD. See, Tarikh Baghdad, v10, p183. Also,
al-Nibras, Ibn Dihya, pp46-63. Also, Fawat al-Wafiyat,. v2, pp235-239. Also, ‘Asr al-Ma’mun, al-Rifaf,
passim. Also, Hadiyat al- ‘Arifin, v1, p439. Also, Siyar A‘lam al-Nubala’, v10, pp272-290. Also, Mu jam al-
Mu’allifin, v2, p304. Also, Al-A‘lam, v4, pl142.

678 See, Manaqib Ahmad Ibn Hanbal, Ibn al-Jawzi, p319.

679 Born 160AH / 777AD. He became a preacher, a scholastic theologian, a mu‘ tazilite, a jahmite judge, a de-
fender of the doctrine of the Qur'an as create. Became chief judge under the caliphates of Mu‘tasim and al-Wathigq.
Died 240AH / 854AD. See, Tarikh Baghdad, v4, pp141-156. Also, Lisan al-Mizan, v1, p171. Also, al-Nujum al-
Zahira, v2, pp300-302. Also, Siyar A‘lam al-Nubala‘, v11, pp169-171. Also, al-A‘lam, v1, p124.

80 See, Tarikh al-Tabari, v10, p279.

st Ibid, v10, p284.

82 They are: Muhammad Ibn Sa‘d. Abu Muslim. Yahya Ibn Ma‘in. Zuhayr Ibn Harb. Isma‘ il Ibn Dawud. Isma’il
Ibn Abi Mas‘ud. Ahmad Ibn Ibrahim al-Dawraqi. See, Tarikh al-Tabari, v10, p286.

83 Young in relation to Ibn Hanbal, strong in faith. Died in the Inquisition at ‘Anat, 218AH / 833AD. See, Siyar
A‘lam al-Nubala’, v11, pp238-242. Also, al-Nujum al-Zahirah, v2, pp220-222.

o4 Ishaq Ibn Ibrahim Ibn al-Hussein Ibn Mus‘ab al-Khaza‘i. Held positions during the caliphates of Ma'mun, al-
Mu'tasim, al-Wathiq and al-Mutawakkil. Ruled Iraq in Ma’mun's absence, 215AH / 830AD. As he did during the
era of al-Mu‘tasim, 218AH / 833AD. Died, 235AH / 850AD. See, al-Kamil Fi al-Tarikh, 1bn al-Athir, v7, pl7.
Also, Kitab al-Divarat, p22. Also, Siyar A'lam al-Nubala’, v11, p171. Also, al-A ‘lam, v1, p292.
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