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ABSTRACT

Abstract

This research is a response to suggestions by dneus European
Community (EC) institutions that differences betwebe property law
regimes of the various member states representbatacte to further

European integration.

The EC is itself a legal entity having legislatp@wers. Within its areas of
competence it legislates on many social and ecanassues and its

legislation is binding in the legal systems offit.een member states.

However, EC legislative powers are said to be ikattive’ in that
sovereignty ultimately resides with the membertestarhe EC is therefore
only competent to legislate in areas where the neersiates have invested

it with the necessary powers.

Specifically, in the context of this research, Bf@ has no competence to
legislate on matters related to property law. Agtig95 of the EC treaty
(former Article 222) states that law-making powgrshese areas remain

with the member-states.

The research examines the suggestion that cee@inrés of some national
property law regimes are in conflict with the sbcand economic
aspirations of further European integration anckatigates the regimes of

the fifteen member states in this context.

It adopts a comparative law methodology and seekdentify similarities

and differences between the various regimes. Thhadelogy utilises an

XVIII
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expert from each of the states to produce a camledf national reports

which are then analysed within the thesis.
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CHAPTER ONE — INTRODUCTION

Chapter 1 — Introduction

1.1. Overview
1.1.1 The European integration

The European Community (EC) is an organization wofean countries dedicated to
increasing economic integration and strengthenaagperation among its members. The
members of the EC are Belgium, Britain, DenmarknEe, Germany, Greece, Ireland,
Italy, Luxembourg, the Netherlands, Portugal, Spéiunstria, Finland, and Sweden.
The EC has a number of objectives. Primarily, itrkgoto promote and expand
cooperation among its members in several aredsgding economics and trade, social

issues, foreign policy, security, and judicial raggt (Fontaine 1998)

The EC has legislative powers conferred by Memtaes through the founding

treaties. At the same time, the EC has an orgémictsre enabled to exercise them. EC
legislative powers are not of the same nature asotles of a sovereign state. EC’s
powers have an attributive nature and, consequetglgxistence is limited to subjects
appointed in the institutional treaty. Ultimatetitis means that there is a division of

legislative powers between the Member-states am&

Legislative powers

Member-states EC

Diagram 1 - Legislative powers sharing in the EC

The EC legislative powers have a second charamtetiisere is a strict regulation on
the intensity andmodus operandiof its use. This means that a clearly defined
institutional framework is established in the foumgdtreaties and the EC organs or

Institutions and their interactions are clearlyimied.
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EC Institutions

— The Council

— The Commission

— The European Parliement

— The European Court of Justice

—{ The European Court of Auditors

Diagram 2 - EC Institutions

Whenever EC owns the law making power in a subjdetnber-states lose the ability
to legislate in that matter, especially if theyemd to legislate in breach of their
European Community obligations. The EC organs aléedt Institutions and one

amongst them is the European Community Court dicgu$ECJ) who has exclusive
powers to interpret EC law, which implies that stmes it may act as a Constitutional
Court. Exercising this competence, the ECJ is afled to rule about Member-states
legislation compatibility with their European oldigons. (Campos 1998)

Some fundamental principles of EC Law were laid ddwy the ECJ in this matter to
complete the applicable basic framework includedhe treaties (the principle of
cooperation). The main principles laid down by E&fe the principle of direct effect
and the principle of community law supremacy. Twe principles together mean that
where a violation of community law is detected unatand legal persons have the right
to ask for judicial remedies within the judicialssgm of the Member-state concerned.
The national court must then apply the community éand set aside the national law,

thus protecting the rights or interests of thenctass. (Caramelo-Gomes 1998)

EC Legal order structering principles

Direct effect Supremacy

Diagram 3 - EC legal order structuring principles

2



CHAPTER ONE — INTRODUCTION

1.1.2 European integration and private law

The European Commission and the European Parlianaaet back in 1998, called for
reports about the “European Civil Code”. The Euaype&Community Council has
stressed its interest in this project in 1999 —oReaan Council of Tampere. This
concern was not at all new, as in 1989 the Europeallament adopted a Resolution —
Resolution of 26 May 1989 on action to bring intelthe private law of the Member-
states (OJ C 158, 28-6-1989, p. 400), aiming thatast be made on the necessary
preparatory work for the drawing up of a Commondpean Code of Private Law.
Latter, in 1994, the European Parliament adoptedva resolution, asking the Lando
Commission to draft a set of Principles of Europ€amntract Law (hereinafter PECL).
This commission embodies the first effort aimindgiemonize civil law within the EC
and was created in 1982 by Ole Lando. It is a mmremnmental body of lawyers and
academics and it started by drafting a set of Rilies of European Contract Law -
PECL. These principles are divided in three pd&t¢st 1 was published in 1995 (Lando
1995) and republished along with part 1l in 199%@r{tdo 1999). Part | deals with
performance, non-performance and remedies, pawitil the core rules of contract,
formation, authority of agents, validity, inter@gbn and contents and part Ill deals
with compound interest, conditions and the effdcillegality, and rules on subjects
which are common to contracts, torts and unjustclement, such as plurality of
creditors and debtors, assignment of debts andhglaset-off, and prescription. The
principles have the main purpose to serve as tadiedt of a part of a European Civil
Code and are largely inspired in the work of théermational Institute for the
Unification of Private Law (hereinafter UNIDROIT)Rrinciples of International
Commercial Contracts (hereinafter UPICC). Thesengples intend to set forth

“general rules for international commercial conisa¢UNIDROIT 1994).

The idea of a European Civil Code grounds the eme¢st of the “Study group on a

European Civil Code”. The study group constitutégklf in 1998, following the

international conference entitled ‘Towards a EuespeCivil Code’ which was

organized by the Dutch Ministry of Justice and t@ikce in The Hague in 1997. The

group now comprises about 50 professors from athbky-states of the EC plus some
3



CHAPTER ONE — INTRODUCTION

observers from applicant countries, namely the E&epublic, Hungary and Poland.
Its ultimate aim is to produce a draft of a firaslt statute on the law of property in the
EC and is considered the successor of the Landar@ssion.

Both projects are EC funded, and their basic assamys that there are significant
differences between the national legal systems thatl those differences have a
negative impact in the European integration. Thusy goal is to create principles that
shall replace the existing national legislationtiom long term, following the traditional
successive approach methodology, i.e., pursuitde wbjective in the long term by
small steps — (von Bar 2000). The methodology usedoth projects — PECL and
European Civil Code - is quite similar and is meardegislative procedure than a
comparative law study. It is not a matter of reskiag the law within the EC Member-
states, but to prepare propositions of law to @ple existing law in the Member-
states. In this sense, both projects are not Stadieut ‘what is’. They are studies about

“what should be”.

The efforts of the academic community related ® hlarmonisation of private law in
the EC also include two other important projectse TPavia group’ and the ‘Trento
group’. The latter runs the project ‘The CommoneCoi European Private Law’, under
the direction of Ugo Mattei and Mauro Bussani, fa tUniversity of Trento. This

project aims to find the common core of the bulkEofropean private law and uses
Schlesinger's dynamic comparative law methodoladgyeloped at Cornell in the

sixties and reshaped by Sacco.

The ‘Pavia Group’ has recently published its “Ewap Contract Code — Preliminary
draft”, (Gandolfi 2001) based on the work of theademy of European Private
Lawyers. This code contains a body of rules andtieols based on the laws of
members of the European Community and Switzerland eovers the areas of
contractual formation, content and form, contralciintarpretation and effect, execution
and non-execution of a contract, cessation andhaidn, other contractual anomalies

and remedies.
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The beliefs of the European Community instituticmm® also clear from official
documents other than the above mentioned ones.ELinepean Commission has
consistently included in some of its official docemts the statement that the differences
in private law, property law included, in the memlstates are an obstacle to the
European integration and thus harmonization isiredqu-see,for instance; Study on
the application of Value Added Tax to the propesgctor’, N XXI1/96/CB-3021
(European Commissioh996) and the Commission Communications about friva
Law in the EC.

Moreover, EC Commission has included these viewthéproposals for the First
Council Directive to approximate the laws of therver-states relating to trade marks
(89/104/EEC), Regulation (EC) No 40/94 on the Comityutrade mark, Regulation
(EEC) No 2081/92 on the protection of geographicdications and designations of
origin for agricultural products and foodstuffs, r@itives 85/374/EEC (product
liability), 85/577/EEC (contracts negotiated aweynfi business premises), 87/102/EEC
(consumer credit), 93/13/EEC (unfair terms in comsu contracts), 99/44/EC of the
European Parliament and of the Council of 25 Ma®918n certain aspects of the sale
of consumer goods and associated guarantees, C@irextive 90/314/EEC of 13
June 1990 on package travel, package holidays ackhge tours, Council Directive
87/102/EEC of 22 December 1986 for the approximatibthe laws, regulations and
administrative provisions of the Member-states eomag consumer credit, Directive
97/7/EC of the European Parliament and of the Cbwic20 May 1997 on the
protection of consumers in respect of distanceraot#, Council Directive 86/653/EEC
of 18 December 1986 on the co-ordination of theslafivthe Member-states relating to
self-employed commercial agents, Directive 200@&Lbf the European Parliament
and of the Council of 8 June 2000 on certain leagdects of information society
services, in particular electronic commerce, in tmernal Market, Directive
2000/35/EC of the European Parliament and of then€b of 29 June 2000 on
combating late payment in commercial transactibDirgctive 97/5/EC of the European
Parliament and the Council of 27 Januaryl1997 omsseborder credit transfers and

94/47/EEC (time-sharing). A non-exhaustive overvidvithe EC legislation related to
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private law, especially contract law is includeddimex | — List of EC legislation and a
similar list of international instruments is inckdlin Annex Il — List of International

instruments.

The European Parliament and the European Counpikaapto subscribe the EC
Commission’s view, as all of those proposals weatepted and became secondary
legislation. The European Parliament in particular keen about promoting
harmonization in Private Law in the EC. Its Resolutof 16 March 2000 concerning
the Commission’s work programme 2000 pledge theditgr harmonisation of civil law
has become essential in the internal market. Trs®IR@on of 15 November 2001 on
the approximation of the civil and commercial laintee Member-states proclaimed the
approximation of private law as a political goaldaregreted the fact that the
Commission had restricted its communication to gigvcontract law. This resolution
also takes the view that directives which are moied at complete harmonisation but
pursue specific objectives such as consumer piatecproduct safety or product
liability, should continue to be drafted not basedany particular legal system, so that
they can readily be incorporated into the varioasonal legal systems. Last, but not

least, the resolution proposes the creation oEanopean Legal Institute’.

The First Council Directive to approximate the lagisthe Member-states relating to
trade marks (89/104/EEC), the Regulation (EC) N®4®mn the Community trade

mark, the Regulation (EEC) No 2081/92 on the ptairaf geographical indications

and designations of origin for agricultural produeind foodstuffs and the Directive
94/47/EC of The European Parliament and The Courfci26 October 1994 are

particularly important for this research, as alltbém are somehow related to the
property legal framework — the latter directly wihight over immovable property and
the others with incorporeal property. The facthiattthe exclusion in Article 295 does
not specify if it concerns a particular specie afgerty, so one must assume that it
includes property in general and thus incorporeap@rty must be considered within its

scope.
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The time-share Directive is probably the best exangf the EC’s believes. Its
objective is to harmonize national legislation camning the acquisition of immovable
property in a timeshare basis. Recital 1 incluledallowing statement:

“1. Whereas the disparities between national latitsis on contracts relating to the
purchase of the right to use one or more immovptwperties on a timeshare basis are
likely to create barriers to the proper operatibthe internal market and distortions of

competition and lead to the compartmentalizationational markets;”

Recital 3 is as follow: “3. Whereas the legal nataf the rights which are the subject of
the contracts covered by this Directive varies mmrably from one Member-state to
another; whereas reference should therefore be nmadeimmary form to those
variations, giving a sufficiently broad definitioof such contracts, without thereby
implying harmonization within the Community of thegal nature of the rights in

question;”

Article 1 establishes: “The purpose of this Direetshall be to approximate the laws,
regulations and administrative provisions of thenMer-states on the protection of
purchasers in respect of certain aspects of castralating directly or indirectly to the

purchase of the right to use one or more immovaldperties on a timeshare basis.”

This Directive deals only with some aspects of @mts but the significant aspect of it
Is that those contracts relate to what is obvioasfight over an immovable thing and
therefore relate to the national property law edetli from the EC competence in
Article 295 EC.

Also relevant to the subject of European integragmd private law are the Rome
Convention of 1980 on Law Applicable to Contract@iligations and the Brussels
convention on jurisdiction. Both conventions de#&hwveontract disputes: the first deals
with the governing law, and the second with theiahof jurisdiction and enforcement
of judgments. The Brussels convention has inspinedCouncil regulation (EC) N.

44/2000 of 22 December 2000 on jurisdiction andrémgnition and enforcement of

judgments in civil and commercial matters. This &atjon has replaced the Brussels

7
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convention in all its scope except for the relagidretween Denmark and all other

member-states, as Denmark choose not to be bihé bove mentioned regulation.
1.1.3 European integration and property law

Article 295 the EC Treaty excludes the propertyaleffamework from the EC

competence. This means that such matters are thesere competence of the member
states. In fact, Private Law is generally excludBdere are, however, signs that the
EC'’s desires to change this situation and mostgtighwill do so using the successive
approach technique, starting by regulating othpeets of civil law rather than property

law, as shown above.

Even so, property law has not completely escapedhef EC law influence and
jurisdiction. The ECJ has ruled in several cases$ there are some aspects of the
national property law that may conflict with the rBpean integration and thus be
incompatible with the EC law. That was found tothee in Case C-302/97 Konle
[1999] ECR and in Case C-423/98, Alfredo Albor€&(@] ECJ, amongst others.

These cases are related to what | may call natmmatraints to real estate ownership
on the grounds of nationality. Member-states kndwrapply, or have applied, such

constraints are Austria, Denmark and Italy.

The Austrian situation is reported in several cdsdged before the ECJ, the first of
which was the Konle case (Case C-302/97 Konle [L9B€R, available at
http://curia.eu.int). In the context of a procediwe compulsory sale by auction, the
Bezirksgericht Lienz (Lienz District Court) alloeaton 11 August 1994 a plot of land
in the Tyrol to Mr Konle, a German national, on diion that he obtained an
administrative authorisation required under the 1351993 (Tiroler LGBI. 82/1993;
Tyrol Law on the Transfer of Land, 'the TGVG 1993")

According to Sections 9(1)(a) and 12(1)(a) of tH&VI5 1993, the acquisition of the
ownership of building land was subject to authaiesaby the authority responsible for
land transactions. Section 14(1) of the TGVG 1983vided that the authorisation
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should be refused, in particular where the acquméed to show that the planned
acquisition would not be used to establish a sesmgnesidence. Section 10(2) of the
TGVG 1993 stated that the authorisation was notired where the right acquired
related to land that was built on and the acqun@id Austrian nationality. Under
Section 13(1) of the TGVG 1993, the foreigner coauttly be granted the authorisation
if the intended purchase did not conflict with fh@icy interests of the State and there

was an economic, cultural or social interest inabguisition.

The Danish situation is quite clear, as there aocol, annexed to the EC Treaty,
dealing with it. Danish legislation precludes passavho are not resident in Denmatrk,
and who have not previously been resident in Dekirfimeira minimum of 5 years, from
acquiring real estate there without permission frma Ministry of Justice. This
situation, though contrary to the EC law, bendfiten an exception included in the EC

Treaty.

The Italian situation was reported in the case Adbi@ase C-423/98, Alfredo Albore,
ECJ, 13 June 2000). Article 1 of the Italian Law Nao5 of 3 June 1935 (GURI No
154 of 4 July 1935), as amended by Law No 22072db@cember 1939 (GURI No 53
of 2 March 1939), provided that all instrumentsisfarring wholly or in part ownership
of immovable property situated in areas of prowsnadjacent to land frontiers should
be subject to approval by the Prefect of the prinArticle 2 of the same Law
prevented public registers of entering transfertrumsents unless evidence was

produced that the Prefect had given his approval.

Article 18 of Law No 898 of 24 of December 1976 (&UNo 8 of 11 January 1977), as
amended by Law No 104 of 2 May 1990 (GURI No 108 déflay 1990) provided that

those provisions would not apply when the purchaseran Italian national.

Two properties at Barano d'Ischia, in an area alf Itesignated as being of military
importance, were purchased on 14 January 1998 dysevman nationals, Uwe Rudolf
Heller and Rolf Adolf Kraas, who did not apply fauthorisation. In the absence of

such authorisation, the Naples Registrar of Prgpefused to register the sale of the
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properties. Mr Albore, the notary before whom ttams$action was concluded, appealed
against that refusal to the Tribunale Civile e FRedaNapoli, claiming that the sale at
issue, concluded for the benefit of nationals dfilember-state of the Community,
should not be subject to the national legislatidmctv required only foreigners to obtain

authorisation.

There are several EC freedoms and rights settiagCshmmunity requirements that
national legal systems must comply with in thiscsipesubject. The most important is
the principle of non-discrimination, sometimes edllthe principle of the national
treatment, in those matters related to the EC fonetdial freedoms: the free movement

of persons, services and capital.

The principle of non-discrimination is laid down Atticle 12 of the EC Treaty and
outlaws any discrimination on the grounds of natlitm Some exceptions on grounds
of public policy, security and health are accepiaded in objective criteria determined
by the EC law.

The acquisition of real property is normally asated with one of two main goals:

residence or investment.

The first goal, residence, implies with the freeveroent of persons, Article 18 and 14
EC Treaty, especially the right of residence. Tirs beneficiaries of this right are the
workers and their right of residence is linkedhe tight to take up a job and so should
not be exercised simply in order to look for wofke right of residence for persons
other than workers is regulated in three Councile&ives. The Directive 90/365

regulates the right of residence for employees sgiiemployed persons who have
ceased their occupational activity (retired personiBe Directive 90/364 regulates the
right of residence governing all persons who doataady enjoy a right of residence
under Community law and Directive 90/366 on thehtrigf residence for students

exercising the right to vocational training. Theleectives require Member-states to
grant the right of residence to those persons arttain of their family members, if

they have adequate resources so as not to becdmrlan on the social assistance

10
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schemes of the Member-states and are all coveresichypess insurance. (Campos
1998)

The second goal of real property acquisition, itmesit, may be related with at least
one of the following two fundamental freedoms: tight of establishment, Article 43
EC Treaty and the freedom of movement of capitalicke 56 of the EC Treaty. The
right of establishment ensure that the self-emmlpyehether working in commercial,
industrial or craft occupations or the liberal @sdions, are free to exercise their
profession throughout the Community, either in lzedal profession form or in a
corporate one. The free movement of capital aima@rmove all restrictions on capital
movements between Member-states, thus encouradiag other freedoms (the
movement of persons, goods and services) and alipttie investment, by all EC

nationals, in other EC Member-state in the samditons of their nationals.

These situations show that there is an impact ofei?Cin the national property legal
framework, even if by no other reason, at leasabse of the principle of the national

treatment.

This may well be the reason why the European utgiits consider that there are
differences in the property law in the Member-&dt@at have a negative impact on the
European integration. Nonetheless, no studies wamemissioned about the property
law. The views of the EC institutions, though exsses in official documents and even
legislation, present no groundings. Instead, tlguraent itself was used to ground
legislative measures. In fact, no supporting qtetnte or qualitative data or doctrinal

studies could be found in this subject.

The argument that the differences in the nationapgrty laws are an obstacle to the
European integration starts with a basic assumptibat there are significant

differences in those national regulations. Thisas yet demonstrated, as | could not
find any pan European study about the national gtgplaw. In the absence of

scientific groundings for the EC belief, | strondigel that itsraison d’etreis the

reported conflicts between EC law and the natigmaperty law as described above.

11
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The problem, in my view, is that those situationsndt report differences between the
laws of the Member-states. They report conflictsveen the laws of some Member-
states and the EC law: there may be national @ntrto the immovable property
ownership in breach of EC law, such as the onesridesl above. If not, the only -

wrongfully - sustaining evidence of the EC’s viewi#i disappear and the argument that
the differences in property law between the Mendbates are an obstacle to the
European integration will shift from a poorly andongfully justified statement to a

non-justified statement.

In addition, if it is true that any conflict betweaational law and EC law, is by
definition, an obstacle to European integratiors dlso true that the legal history of the
EC is full of examples of conflicts of law that wesolved not by harmonization but
through the individual action of the member-statequestion. This is the case of the
direct tax law, indirect tax law (except for the V) procedural rules, jurisdictional
competence rules, member-state liability and soynwdhers. It is a fact that in most
cases member-states did not, at first, willinglynpty to their EC obligations and thus
forced to the intervention of the ECJ, mostly ahlie rule under the preliminary rulings
mecanism; but it is also a fact that the majorityhe conflicts was solved without EC

harmonization (Caramelo-Gomes 1998).

There are many comparative legal studies that deckome aspects of property law,
but, as far as | could review, those research giojare essentially legal systems
comparisons rather than specific legal institutesmmarison: they are macro
comparative law, in the sense that their goal i€dmpare legal systems as whole,
whereas micro comparative law aims to compare Bpdeigal institutions across
different legal orders. And, as Professor Hans Heyif2002) writes, “Comparative
property law, as explained, is new and at the feomtof private and European legal
research. At the current stage there needs to Ibe @m extensive amount of
comparative study, as an important preliminary etégfore i.e. model laws or
principles are formulated.”. Moreover, after therkvof Jayme (1995), Legrand (1996),
Erp (1999), Minda (1995) (1995a) and many othdrs, ttaditional methodology of
comparative law is in crisis, as | will show in imethodology section of this Chapter.
12
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Altogether, in my view, the first question a resba&r must raise in this subject is if
there are significant differences between the warimational property laws, especially,
the ones related to immovable property. This, fitsglan enormous research question.
Property law includes movable property, immovabtepprty, intangible property,
securities, conveyancing, land administration lawl aystems, contracts law and so
many others. If, after successfully answering thagstion in a clearly focused subject,
significant differences are to be found, then asdaesearch question arises: do those

differences have an impact, positive or negativéhé European integration?

The first research question is a comparative law, omhereas the second is a
Comparative Law and Economics, or even purely emaniaesearch question. It is so
as European integration is, above all and in tts¢ filace, an economic integration and
the impact, positive or negative, of alleged ddfemes in law will always be an
economic one. This means that once it is estaloligha there are differences, the study
of its impact in the market must be performed uridereconomics methodologies, or,
even better, using the novel approach of Compar#éiw and economics.

Comparative Law and economics is a recent dis@ptimat combines the already
traditional approach of Law and Economics, i.eg fttiscipline that studies the
economic consequences of the law using economicelmo@Prichard 1998) and
combines it with the legal comparative approach.téve not to embrace this approach
to law for philosophical reasons and thus constterlaw and economics and the
comparative law and economics ultimate aim to bacceptable. In fact, one of the
European academics leading research in this agaMattei (1999) writes that “The
change of focus proposed by law and economics ggksto the heart of the legal
discourse. Its agenda is as simple as it is reeolaty: rather than focusing on justice,
legal analysis should focus on efficiency.” Whatahnot accept is that the choice be
made in the light of efficiency rather than justi¢éis, however, does not prevent us of
recognizing the usefulness of the methodology:athvareness of the economic impact

of legislative measures is something good in itself

13
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1.1.4 Concept and forms of property

The legal concept of property and its contentdastc understandings to this research.

Forms of property

Property
I
I |
Real property Personal property
the face of the earth and everything of all other appropriable things
a permanent nature over or under it

Diagram 4 - Basic forms of property

One of the most basic dividing lines between tHéemint forms of property is that
between real property and personal property. Regepty refers to land including the
face of the earth and everything of a permanenir@eabver or under it, including
structures and minerals and personal propertygdterall other appropriable things.
Property can be divided into tangible or corporaeall intangible or incorporeal
property. Tangible property exists physically; aaraple is a book. Intangible personal
property has no physical existence but can be llegained; an example is patent
rights. Certain things, such as the atmospheretantiigh seas, are viewed as neither
real nor personal property. These criterions amesmw common to the western legal
orders, though some differences may be appointdidferent legal systems.

The expressions land property, or real property,samehow equivalent to part of the
expression real estate. A broad definition of Resthte is land and everything made
permanently a part thereof, and the nature ancherfeone's interest therein. In law,
the word real as it relates to property, means land as distaingual from personal

property; and estate is defined as the intereshagén property.

14
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Property ownership

o

Public Private

Diagram 5 - Property ownership

Property ownership may be public or private. Publimership exists when the good
belongs to a public authority and private ownershipen the goods belong to an
individual, a group of individuals, a corporatiar, some other form of organization.
Real estate may be acquired, owned, and conveyettafasferred) by individuals;
business corporations; charitable, religious, efimcal, fraternal, and various other
non-profit corporations; fiduciaries, such as tast and executors; partnerships; and
generally by any legal entity as determined anchddfby the laws of the country. Real
property is generally acquired by purchase, by eldsand devise, or by gift. When
acquired by purchase, the seller, or grantor, gaveéleed to the purchaser or grantee.
The deed contains a legal description of the ptgpesnveyed; it must be drawn,
executed, and acknowledged in proper form to b#leshtto record. This procedure

exists in all Member-states but it may presentiBggmt differences.

The above paragraphs illustrate some of what magalled legal relations between a
person (physical or moral) and a thing, especiddigd or constructed objects

permanently sitting on land.
1.2 Aims and objectives

This research embodies a Comparative Property Lesearch with a European
Community Law and national law conflict of law qties. It aims to compare the
enjoyment rights over immovable property in the M@nber-states and the way those
rights are conveyed, so to answer the first questiassed when analysing the EC
argument that the differences in the national ptgdaw are obstacles to the European
integration, as far as the enjoyment rights areeored. Furthermore, | intend to learn

if there are other nationality or residence basedsitaints to immovable property
15
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ownership in the EC Member-states and, if so,a6éhlegal constraints are compatible
with the EC law.

The latter question is justified within this resgaproject as, as described above, some
reported situations of discrimination on the graumd nationality may well be the
reason for the EC Institution’s believe that thiéedénces in national property law are
obstacles to European Integration. In fact, theogean Parliament published a working
paper generically named “The private law systentkerEU: discrimination on grounds
of nationality and the need for a European Civil€0(1999). The first Chapter of the
study develops under the heading “Summary of thé rddferences between the
various systems of property law and civil procetila@ in the European Union and

their common features”.

One of the elements one must use when analysingcentific study, either a working
paper or a research paper, is its structure ardirig=sa From it, one may find a lot about
the views and opinions of its author. The fact that European Parliament decided to
include in the title of the working paper a refereno the discrimination on the grounds
of nationality and another to the need for a Euaop€ivil Code points the reader in the
direction of:i) the European Parliament considers that thereiscérdinations on the
grounds of nationality within the private law systein the Member-states) these
discriminations ground the need for a Europeanl Qede and, looking at the heading
of Chapter oneiji) these differences arise mainly in property law aivd procedural

law.

This working paper is probably the best examplengfargument that no evidence is
produced about the differences between the natpogkerty law of the Member-states,
much less that there is a negative impact in th@faan integration. Under Chapter
one heading, “Summary of the main differences betwthe various systems of
property law and civil procedural law in the EurapeUnion and their common
features”, | find the following sections: “Saliefdgatures of European contract law”;
“The law governing service contracts”; “The law gaving insurance contracts”; “Non-

contractual obligations, especially the law of'tofThe law governing credit security”
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and “Harmonisation of the law of civil proceduretie European Union in the context
of the creation of a European Civil Code”. Noneh# six sections covers property law,
one covers procedural law, one deals with torts fmod with contracts. The very
content of the Chapter dismisses its title, butgbeeral idea remains: discriminations
on the grounds of nationality in property law areabstacle to European integration
and this is an unquestionable statement. As intediabove, the ECJ considers that a
national provision precluding the access to retdtesownership on the grounds of

nationality if applicable to EC nationals is a lmieaf the EC Treaty.

The outcome of this research and its contributkrtowledge is, in the first place, a
novel comparative law research methodology antharsecond place, a contribution to
an introduction to what may in future be an “Eurpdegal theory of the righis
renT. Which of these contributions is to be considetéeé main contribution to

knowledge, that is something that the future asdeders will decide.

This research will lead to better understandingtlod application of European
Community law to the Real Estate domain. The ougofrthis research will include an
EC wide study about the concept, contents and gamee of the real property right, as
well as an in depth analysis of the species anteotsof the enjoyment rights over real
estate. This, | think, is of capital importance ral estate investors in Europe,
especially because it includes a focus on thenatemal component of real property

ownership.
1.3 Research Methodology

Before any methodology consideration, | must addeeformal issue: the referencing
system. The purpose of referencing and citaticdiw isnable the reader to identify and
find sources relied upon by the writer. Standaru$ guidelines have been established
to assist writers to reference and cite in a fonat @llows a reader to easily find a
source. The Harvard System is not adequate to leiggion. Legal citation and

referencing has specific requirements:
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A citation needs to provide all the information tieader can need to locate the
information the writer used. Whatever the typendbimation used, the citation
needs to be complete enough to allow the informabde located.

Legal research requires the use of primary sowaesses and legislation -

whenever possible.

Authorised version of materials is preferable tauthorised sources. Cases and
legislation may have two versions - the authorigedion (this version has the
approval of the court or is published by the ledigle) and the unauthorised

version (every other published version).

Pinpoint citation leading the reader to the examtpwithin material that he/she
reached is required. This means that a referenagotge may not be sufficient
and the reference may, when the materials havelesnsdctions, such as
legislation or materials with paragraph numberthg,reference should be to the

smallest possible section.

The form of the citation, particularly in the legaka, is that all the information
needed should be in one place with no need to mowend the document to
find the complete set of information. To this etite footnote has become the
standard referencing tool with the content of tlwetriote containing the

complete information needed.

The citation should be elegant, in the sense tishiould be the shortest possible

while giving all the information needed.

The reference to cases should follow the ruleshgithe authority itself.

The above-mentioned specific requirements were alatged in the Harvard Law

Review Association’sThe Blue Book: A Uniform System of Citati@@ambridge:

Harvard Law Review Association), today in its™é&tition. For this reason, | choose to

reference and cite using the Blue Book system laaadse referencing rules applied by
the ECJ itself.

18



CHAPTER ONE — INTRODUCTION

1.3.1 Methodology

The core material of this research is Law: anci@sto the origins of key concepts such
as property and modern as to the present natiomatepts of property and EC

competences.

There are two basic different research methodditaine and quantitative. To study

natural phenomena natural sciences developed tatevati methods, such as survey,
laboratory experiments, formal and numerical methedme of these were accepted in
social sciences. Quantitative methods are not adeda the current research project.
Understanding a phenomenon in its institutionattexinis impossible when text data is

quantified (Kaplan and Maxwell 1994).

Social sciences developed the qualitative methodnable researchers to study social
and cultural phenomena. Qualitative methods incladgon research, case study
research, ethnography and grounded theory, amdmgsotQualitative data sources
include observation and fieldwork, interviews angkstionnaires, documents and texts
and the researcher’s impressions and reactionse Nbthese methodologies appeared

adequate to this research.
1.3.1.1 Legal research

Legal research may be divided into two differemigeedings. The first is the search for
the relevant legal provisions within a given legaistem and the second is the
interpretation of those provisions. Both proceesliage necessary in any legal research
project. Finding the relevant legal rules is gettieasier, in a sense, as IT are an
effective tool, and harder, as legislative bodiagehincreased significantly the amount
of the existing statutes. Finding, within the la¥ve relevant provisions may already
require some interpretation and somehow fall ingbepe of the second proceeding.
This means, ultimately, that this proceeding maylten the exclusion of some rules

due to its irrelevancy to the subject matter (NeM@33).
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Legal research may have one of three goals: sieriggislative or judgment. The
scientific goal is the one present in what | maly legal doctrine, i. e., the writings of
academics and lawyers about a specific aspect vof lagardless of included in
textbooks, articles, annotations to law or case-lasomehow returns to the concept of

jurisprudence as defined in the Osborn’s Concise Dactionary (1993).

Legal research process

’ Legal research ‘

|

’ Aims ‘
[ % 1

Scientific analysis ‘ ’ Law making power ‘ ’Legal advise/Litigation

’ Determines: ‘

|

Jurisdiction/Legal order
Subject matter

|

Allows Phase 1
Find Law

|

Phase 2
Legal interpretation

Diagram 6 - Legal research process

The determination of the Jurisdiction or Legal ondeessential to narrow the search for
the law: there is national law, EC law and Inteoral Law, when applicable. This

information is also relevant to determine what thee sources of law the researcher is
likely to find; the jurisdiction itself determineamongst the several sources of law that

legal theory defines, which are relevant and bidwthin its territory.
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Searching for the Law

Jurisdiction/Legal order

National Law

EC Law

International Law

Diagram 7 - Searching for the law

Knowing in what legal order to look for the law awthat species of law sources that
jurisdiction considers biding, the subject mattiryp an essential role. It narrows the

search to specific areas of the law.

After finding the law its time for phase two: legaterpretation. The interpretation of

the law follows well-established rules and thetfirgtion that the interpreter must have
in mind is that of the nature and elements of égal rule. Legal rules have a normative
character and attempt to prescribe future conddbtrfoweth 1999). To do so, legal

rules generally have two elements: an abstracudaaescription and a command
(Neves 1993). When a person (physical or moralhdsuhimself within the scope of

the legal rule, that person may expect the legas@eguence. Legal interpretation aims
to clarify the range of the factual situations afthe consequences included.

Elements of the legal rule

Rule

Factual description Legal command

Diagram 8 - Elements of the legal rule

Legal interpretation uses several elements. Thst i the literal or grammatical

element, i.e., the text of the law. The second etens the systematic element, i.e., the
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place, in a given legal order, where the rule ™uded; this element is particularly
useful to broaden or narrow the range of the nfila:rule determines that a contract
must be concluded in writting and this rule is uaEd in a law applying to the lease
contract, one cannot conclude that all contractstnibe conclude in writing; the
command shall apply only to the foreseen contra¢tse third element is the
teleological one, which is used to correct the ltesaf the application of the previous
elements in light of the aims and goals of the ard of its very existence. There is a
fourth element, the historical, that places the ilathe context of the moment when it
was written, through the readings of any ancillarypreparatory materials (Neves

1993).

Legal hermaneutics

Interpretation elements

Literal/gramatical
Uses the text itself

Systematic
Places the rule in its context

Teleological
Looks for the ultimate aims of the rule

Historical
Uses the preparatory works

Diagram 9 - Legal hermeneutics

Legal interpretation is also used to answer legaissions. The result is that legal
interpretation may be analogical or extensive. fits¢ happens when a general rule is
applied to a similar uncovered factual situatiod #me second when a special rule is
applied to a similar uncovered factual situatioom® rules however, such as some
criminal rules, must be subject of restrictive iptetation, thus preventing the two

previously described situations (Neves 1993).
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Analogical and extensive interpretation deal willteé concepts: legal omission,
generic rule and special rule. Legal omission happehen the law does not foresee a
given factual situation. In such a situation, thieiipreter may search for a general rule
with a similar factual description and apply it Enggcally. General rules, however, may
be limited in scope by a special rule, i. e., wieesmall change in the facts will
determine a different solution. In such case, df fdicts are closer to the description in
this special rule, then the interpreter may appig special rule by extensive

interpretation.
1.3.1.2 Comparative law research

“Comparative law presupposes the existence of aalgh of legal rules and
institutions. It studies them in order to establishwhat extent they are identical or
different” (Sacco, 1991, p. 5). The traditional garative methodology focus on
formal rules that are compared independently of ¢hkure that constitutes and
surrounds them (Legrand 1996). To do so, the coatipet defined thetertium
comparationis i.e., what to compare, defined the legal orderslved, where to
compare, searched for the relevant legal rulestpréted them according to the rules of
legal interpretation and compared the results o lod the rule elements: the factual
description and the command.

This methodology presents several problems andtdliimns, the first being the

language obstacle. As David (1982) points out,randate legal terms is not at all
accurate, as law is essentially made out of alist@acepts: it is easy to find the
equivalent word for chair in all languages; jusinp@ chair to a native and the answer
is there. When | talk about law things are quiféedent. There is no way to point to the
property right and get the equivalent word fotlie contents of the concept may vary

significantly.

Moreover, postmodernist approaches to the comparktw methodology, such as the
ones of Legrand and Jayme (1995), evidence the teeegthink it by including the

cultural, social and economic environment of the &énd of the researcher in order to
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obtain valid conclusions from the comparison. Thebjem is that Jayme does not

present a solution to do it and Legrand simply dagsconsider it possible (Erp 1999).

The criticism that Legrand and Jayme rise to theparative methodology may split in
two different aspects: the context of the researahd the context of the law, whereas
context is defined as the whole of the culturatiapeconomic and legal environment.
Ultimately, these requirements imply that the corapst musti) be mother tongue
level proficient in the language the several lawdar comparison are writteiy have
immersive high education in law in all the legatlens under comparison. This idea of
requirement for sound comparative methodology es@mt even in some Case law of

the European Community Court of Justice (Cilfitesass to thact clairedoctrine).

The Cilfit case (Case 283/81 Cilfit and Others MAP8ECR, available at
http://curia.eu.int) consisted of a reference ® BHCJ under the former Article 177 of
the EC Treaty by the first civil division of the @® Suprema di Cassazione (Supreme
Court of Cassation) for a preliminary ruling, o tihterpretation of the third paragraph
of the same Article, i. e., the obligation for watal courts to address preliminary

rulings in interpretation of EC law to the ECJ.

The question of the Corte Suprema di Cassazione“aaes the third paragraph of
Article 177 of the EC Treaty, which provides thdtese any question of the same kind
as those listed in the first paragraph of thatdletis raised in a case pending before a
national court or tribunal against whose decisitvese is no judicial remedy under
national law that court or tribunal must bring thatter before the ECJ, lay down an
obligation so to submit the case which precludesnétional court from determining
whether the question raised is justified or dogsaid if so within what limits, make

that obligation conditional on the prior findingafeasonable interpretative doubt?”

The link between this question and Comparative isathat the ECJ's answer follows
the postmodernist criticism to the comparative meétland does so in especially
favourable circumstances: the rule under analyasincluded in a EC Regulation, thus
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with presumably similar contents across the E@als a matter of comparing the same

law in different linguistic versions.

Referring to the process of determining the cormaetrpretation of the EC regulation,
the ECJ pointed out that it implies the analysishef different linguist versions of the
same rule keeping in mind that each of those vess®to be interpreted by jurists with

a specific legal education in a specific socialtural and economical context:

“16. Finally, the correct application of communigyv may be so obvious as to leave no
scope for any reasonable doubt as to the mannghich the question raised is to be
resolved. Before it comes to the conclusion thahss the case, the national court or
tribunal must be convinced that the matter is dguddvious to the courts of the other
member states and to the Court of Justice. Onlya$e conditions are satisfied, may
the national court or tribunal refrain from submijtthe question to the Court of Justice

and take upon itself the responsibility for resodyit.

17. However, the existence of such a possibilitysinne assessed on the basis of the
characteristic features of community law and thdiqdar difficulties to which its

interpretation gives rise.

18. To begin with, it must be borne in mind thamoounity legislation is drafted in
several languages and that the different languaggons are all equally authentic. An
interpretation of a provision of community law thums/olves a comparison of the

different language versions.

19. It must also be borne in mind, even where fifferdnt language versions are
entirely in accord with one another, that commurtéty uses terminology which is
peculiar to it. Furthermore, it must be emphastihad legal concepts do not necessarily

have the same meaning in community law and inatveof the various member states.”

This criticism is somehow overcome by The Cornetlijgxt, run by R. Schlesinger in
the 1960's. The initial problem that Schlesinged @ resolve was how to obtain

comparable answers to the questions about theeahtféegal systems. The answers had
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to refer to identical questions interpreted astidaly as possible by all those replying.
Schlesinger (1998) formulated each question to takeount of any relevant
circumstance in any of the legal systems analysethase circumstances would be
considered in - and therefore comparable with -ahalysis of every other system.
Thus, the special feature of the work done at Gbmas that it made jurists think
explicitly about the circumstances that matter,farging them to answer identically
formulated questions. To obtain consistency, eaadkstipn was formulated by

presenting a case that respondents should soltetiwer 1998).

There are two main problems with Schlesinger's walogy. The first is, as Sacco
(1991) points out, that a list, even exhaustivealbthe reasons given for the decisions
made by the courts is not the entire law, the watare not the entire law, neither are
the definitions of legal doctrines given by scheldn order to know what the law is, it
is necessary to analyse the entire complex rekiiprbetween the “legal formants” of
a system, whereas legal formants are all thosedfiorenelements that make any given
legal rule amidst statutes, general propositioagjqular definitions, reasons, holdings,

etc.

The second problem with Schlesinger's methodol@gthat is conceived in a using
what | may call a pathological technology: respotsieare asked to solve a legal
problem, a conflict. This means that this methoggls hardly adequate to try to find

convergence or divergence between comparableitesjalites.

Zweigert and Kotz (1996) developed a functional hodt of legal comparison and

Jansen (1998) applied it to ascertain if it exasEuropean building contract law. To do
so, he created from scratch, his own terminologinglish. This solution presented a
major problem, as Erp (1999) points out, as hoespondence may be found between it

and any of the legal orders under comparison.
1.3.3.3 Adopted methodology

The first obstacle to overcome in establishingseaech methodology for this research

is the undeniable validity of the postmodernistidem to the traditional comparative
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method. This means in the first place that an dptimapproach has to be present and

Legrand’s conclusions must be set aside and solaigessimism.

The concrete problems to solve are the need totfieeesearcher of his own legal,

social, cultural and economic environment and teednto, at the same time, get as
much immersed in the other realities in comparisdrat is to say that the researcher
must lose all his original knowledge and gain anieglent knowledge in each of the

other systems in comparison. If, as in the presase, the different systems correspond
to different countries with different languagesg fiirst step is to acquire a motherly

knowledge of all the languages involved - elevengleges in the European

Community... The second, is to get uninfluenced legatial, cultural and economic

knowledge of all the countries involved — fifteeyuatries in the EC...

Considering that, to be able to complete such rekea one country, one legal order,
the researcher must have completed at least fiftears of educational studies and that
life expectancy is probably, in an optimistic agmio, eighty years, one life time would
be enough to be prepared to start comparing laménthird of the Member-states.

It is obviously impossible. There is only one swintto this problem: to involve at least
one researcher in each country. This could be aetlien two different ways: either
through workshops and seminars or through questioes) The first way proved to be
impossibile due to finantial constraints, so themas only one option: the

questionnaires, if possible presented to more dn@&respondent in each Member-state.

This solution has one problem. Those people wi¥ehi communicate in a common
language with a common terminology. For the firattpof the problem there is no

perfect solution. The chosen language will alwagrsalforeigner language for most of
them and, in that aspect, a pragmatic approaclamatory. As to the terminology, the
research leader must try to find, through legatonysresearch, a common root and
build the terminology from there. This will miningzhe valid criticism that Erp (1999)

produced to Jansen (1998) .
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In this research, where the basic concepts areefiyopeal estate, conveyance, rights,
rightsin rem European Community, EC law and principles, tingt ftep is literature
review. Materials used early in this stage includastondary sources, such as
encyclopaedias, reference books, manuals andeattithese readings have indicated
that some of the key concepts involved could slEam@mmon root, probably the
Roman Law or even some more ancient frameworkshras@wareness made us search
for studies about Ancient Law. We never expecteithtbAncient Law primary sources
and | must acknowledge my surprise and appreciaionthe magnificent work
included in The Avalon Project of the University ¥ale Law School. Thanks to it,
scholars, researchers and practitioners can nowaéagl Ancient Law Texts such as
the Corpus luris Civilisand The Code of Hamurabi, conveniently translated
modern English and, if they have the necessaryukayeg skills, even compare it with a
transcription of the original document in the angilanguage. The Avalon Project has
reinforced and sustained my conviction that soméefpresent days legal institutes
relevant to this research have, in fact, the oldests human civilization can confer, and
| could do this based in the actual primary soufcether secondary materials literature
review has determined that, though there is a figirevious research about the key
concepts within the scope of this project, no igahtor similar cross referenced
analytic research was found. Much of the knowleglaghered is, nonetheless, included
in this dissertation, either as direct quotationseferences or, at the very least, when

useful, in the selected bibliography.

Finding the common root in Roman Law was a prebietand fortunate circumstance,
as Latin, used in legal pleadings and doctrinallisg) even today, in most European
countries provided the common terminology, somelfenwiliar to all the prospective

fellow researchers.

The theoretical framework thus obtained groundeddranced legal research where |
found that three Member-states appear to haveredfend maintained a strong Roman
Law influence: Portugal, Spain and Italy. This doson allowed the development of

the terminology into a conceptual framework.
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This framework could then be included and groundjugstionnaire (Annex Ill.
Questionnaire number 1) that Colleagues, felloneasshers would answer. The
questionnaire covers the aspects of the concepnwiovable thing, the enjoyment
rights in rem and conveyancing. The respondents were askedatbthe conceptual
framework so they understand the “standard” riginid then put in the tables whatever
legal institution in their legal order that shane generic characteristics defined in the
conceptual framework. Respondents were also askelédrly include in their answers
any significant divergences that they have fountiveéen the conceptual framework
and their legal institute. Pedro Bettencourt, mjeague at the Universidade Moderna
Law School, was kind enough to proof read and comirttee questionnaire and the

conceptual framework.

Drafting the profile of the respondents was fag@sy. This research does not aim to be
a pure jurisprudence study. It is my convictiont tireore than the justification of the
law, it is relevant its application. More than ttieeoretical aspects of property law,
suitable to a traditional legal study, the focusehgoes to the practical aspects of the
application of property law. For this reason, tespondents should be involved in
practice — lawyers if possible, with a strong acaidaecord. Finding experts willing to

respond was far more difficult, especially becdusad to rely on their goodwill.

Mr Jodo Paulo Teixeira de Matos, my good friendstiniguished scholar and
honourable lawyer, transformed the impossible tatk a possible one. When, in an
early stage of the research, | shared with him mycerns about this, he kindly
volunteered to assist. As senior partner of theéugaese branch of Andersen Legal, he
asked to the national branches of Andersen Legahswer a questionnaire with the
relevant issues. | must acknowledge once agaitréngendous and kind collaboration
of all of those offices and esteemed colleaguelowitwhom this research would not
have been possible. In so far as | know, more timencolleague worked in each office
to the final result and all of them did it for purgellectual pleasure and professional

solidarity, most probably sacrificing part of théee and leisure time.
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Each of the responses constituted a national frameweport and the data thus
gathered was horizontally ordered and comparadibkes were created. Data validation
was an issue for two main reasons: finding expeittsng to do so and not to hurt the
responts’ professional and scientific pride. Thg wat of this dilemma was to perform
a limited data validation: Mr. Pedro Bettencoutideted the Portuguese report and Mr.

Paul Chynoweth the English one.

Further legal research created a conceptual framkefeo the national constraints to
real estate ownership and the EC law and allowsdcand questionnaire about this
specific issue. Again, the co-operation of Mr. JB@anillo Matos and the Andersen Legal

group was invaluable.

The following diagram illustrates the research pesc
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Research process

Initial consideration
Case law analysis

Literature review
Key concepts

Conceptual framework
Rights in rem
Terminology

Questionnaire

Rights in rem in the EC

Data analysis Conceptual framework II
Enjoyment Rights in rem EC law and property regime
and conveyance in EC National constraints
Data comparison Questionnaire

National constraints

Synoptic tables Cross-referenced analysis
Constraints v. EC statutes

Conclusions J

Diagram 10 -Research process

1.4. Structure of the thesis

This dissertation includes seven chapters. Theepte€hapter introduces the core
research problem, the structure of the thesisits and objectives, and the research
methodology. The second chapter discusses théorelagtween EC law and national

property law. Chapter 3 will build a conceptualnfiework for a comparative analysis

31



CHAPTER ONE — INTRODUCTION

of the enjoyment rights remin the Member-states. Chapter 4 will present trecept
and contents of the righta rem in the various Member-states, chapter 5 includes a
comparative analysis of the rights rem chapter 6 will discuss the coveyance

procedure in the Member-states and chapter 7 geegenconclusions.
1.5 Summary of the chapter

The European Community (EC) is an organization wofean countries dedicated to
increasing economic integration and strengthenowperation among its members. It
has legislative powers conferred by Member-statesugh the founding treaties.
Whenever this power exist, Member-states lose lilgyato legislate. The EC organs
are called Institutions and one amongst them isBh®wpean Community Court of
Justice (ECJ) who has exclusive powers to inter@@t law, which implies that
sometimes it may act as a Constitutional Courtrésieg this competence, the ECJ is
often called to rule about Member-states legistatompatibility with their European
obligations. The main principles laid down by ECdrevthe principle of direct effect

and the principle of community law supremacy.

The European Community is interested in harmoni@ivg Law in the Member-states
and this interest has produced a number of docuwraet is expressed in several EC
acts. The Lando Commission has draft a set of iptexcof European Contract Law.
This commission embodies the first effort aimindhesmonize civil law within the EC
and was created in 1982 by Ole Lando. It is a mmremnmental body of lawyers and
academics and it started by drafting a set of Rilies of European Contract Law -
PECL. The idea of a European Civil Code groundseitigtence of the “Study group on
a European Civil Code”. The study group constituitsdlf in 1998, following the
international conference entitldawards a European Civil Codehich was organized
by the Dutch Ministry of Justice and took placdive Hague in 1997.

Both projects are EC funded, and their basic assamys that there are significant
differences between the national legal systems thatl those differences have a

negative impact in the European integration. Théhoology used in both projects —
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PECL and European Civil Code - is quite similar @anore a legislative procedure
than a comparative law study. It is not a mattereskarching the law within the EC
Member-states, but to prepare propositions of laweplace the existing law in the

Member-states.

There are two other important projects: The Pavaug and the Trento group. The
latter runs the project The Common Core of Europe@arate Law, under the direction
of Ugo Mattei and Mauro Bussani, at the Universityrento. The “Pavia Group” has
recently published itsEuropean Contract Code — Preliminary dfatbntaining a body

of rules and solutions based on the laws of memtifetise European Community and
Switzerland and covers the areas of contractuaidton, content and form, contractual
interpretation and effect, execution and non-exewoubf a contract, cessation and

extinction, other contractual anomalies and rensedie

The European Commission has consistently includesbime of its official documents
the statement that the differences in private [aeperty law included, in the Member-
states are obstacles to the European integratidntrars harmonization is required.
Moreover, EC Commission has included these viewshen proposals for several

Directives and regulations.

The First Council Directive to approximate the lasisthe Member-states relating to
trade marks (89/104/EEC), the Regulation (EC) N®4®mn the Community trade
mark, the Regulation (EEC) No 2081/92 on the ptairaf geographical indications
and designations of origin for agricultural produeind foodstuffs and the Directive
94/47/EC of The European Parliament and The Courfci26 October 1994 are
particularly important for this research, as alltbém are somehow related to the
property legal framework — the latter directly wihight over immovable property and

the others with incorporeal property.

Article 295 EC Treaty excludes the property legaihfework from the EC competence.
Even so, property law has not completely escapedhefEC law influence and

jurisdiction. The ECJ has ruled in several cases there are some aspects of the
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national property law that may conflict with the rBpean integration and thus be
incompatible with the EC law. There are several fEB28doms and rights setting the
Community requirements that national legal systemst comply with in this specific

subject. The most important is the principle offgscrimination.

This may well be the reason why the European utgiits consider that there are
differences in the property law in the Member-&dt@t have a negative impact on the
European integration. Nonetheless, no studies wamemissioned about the property

law.

The argument that the differences in the nationapgrty laws are an obstacle to the
European integration starts with a basic assumptibat there are significant
differences in those national regulations. Thisasyet demonstrated and | strongly feel
that itsraison d’etreis the reported conflicts between EC law and #itenal property
law. In fact, Comparative property law is a new jeab of research that requires
methodological development, as the traditional wdttogy of comparative law is in

crisis.

The first question a researcher must raise insthitgect is if there are really significant
differences between the various national propextys| especially, the ones related to
immovable property. If, after successfully answgrinhat question in a clearly focused
subject, significant differences are to be fouhénta second research question arises:

do those differences have an impact, positive gatiee, in the European integration?

The first research question is a comparative lawe, omhereas the second is a

Comparative Law and Economics, or even purely emoriaesearch question.

This research embodies a Comparative Property Lesearch with a European
Community Law conflict question. It aims to compdhe enjoyment rights over
immovable property in the EC Member-states andvdngthose rights are conveyed, so
to answer the first question raised when analygieg=C argument that the differences

in the national property law are obstacles to theofean integration. Furthermore, |
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intend to learn if there are nationality or resickerbased constraints to immovable
property ownership in the EC Member-states andp|fif those legal constraints are
compatible with the EC law.

The outcome of this research and its contributeoRriowledge is, in the first place, a
novel comparative law research methodology anthensecond place, a contribute to
an introduction to what may in future be an “Eurpdegal theory of the righis
rent.

The core material of this research is Law: ancisto the origins of key concepts such
as property and modern as to the present natiomatepts of property and EC
competences. Legal research may be divided intadiff@rent proceedings. The first is
the search for the relevant legal provisions withigiven legal system and the second is
the interpretation of those provisions.

The determination of the Jurisdiction or Legal ordeessential to narrow the search for
the law: there is national law, EC law and Inteoral Law, when applicable. After

finding the law its time for phase two: legal imgestation. The interpretation of the law
follows well-established rules and the first nottbat the interpreter must have in mind

is that of the nature and elements of the legal rul

The traditional comparative methodology focus ormfa rules that are compared
independently of the culture that constitutes andosinds them. To do so, the
comparativist defined theertium comparationis This methodology presents several
problems and limitations and the various propasgiéor a new methodology are not
adequate to this research. A novel methodologyregsred.

The methodology used starts with literature reviedearn as much as possible about
the roots of the various jurisdictions in the E@eTindings allowed the creation of a
conceptual framework that grounded a questiontaibe answered by one legal expert

in each jurisdiction.
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The guestions covered several areas. The firstheasoncept of immovable thing, the
second was the inventory of the existing enjoym@gits in rem and respective
contents, object, limits, obligations to the owrard duration. The third area was
conveyance, in particular, the form of the consadhe participating subjects, the
conveyance procedure, especially the existencenafianal register and the obligation,
or not, of the registry. Additionally, the respontiewere asked to include brief taxation
information related to the conveyance process.

Each of the responses constituted a national frameweport and the data thus
gathered was horizontally ordered and comparagibles were created.

Further legal research created a conceptual framkefeo the national constraints to
real estate ownership and the EC law and allowsdcand questionnaire about this
specific issue.
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Chapter 2 — EC law and national property law

2.1 Aims of the Chapter
This chapter discusses the relation between EGialwnational property law
2.2 Background

The dream of a united Europe is almost as old aggeutself. The Roman Empire and
the early & century empire of Charlemagne covered much of &vedEurope. In the
early 19" century, Napoleon | encompassed almost the eBtirepe. During World
War Il (1939-1945), Adolf Hitler nearly succeedad uniting Europe under Nazi
domination, but all these efforts failed becausy ttelied on forcibly subjugating other
nations rather than cooperating with them. In t68 &ntury, some attempts to create
cooperative organizations have failed. Europeamttigs strongly opposed all attempts
to infringe on their powers and were unwilling i@egup any control over their policies
and only after WW Il proposals for some kind of sugational organization in Europe
became increasingly frequent. These proposals bbiital and economical motives.
The political motives were based on the reasoningt tonly a supranational
organization could eliminate the threat of war lestw European countries and that for
Europe to resume its dominant role in the worl@iedfwould have to have resources
comparable to those of the United States. The ecmab motives rested on the
argument that larger markets would promote incetasempetition and thus lead to
higher productivity and standards of living. Thestfimajor step toward European
integration took place in 1950, when the Frencleifpr minister Robert Schuman,
advised by Jean Monnet, proposed the integratidheoFrench and German coal and
steel industries and invited other nations to jminthe project. The Schuman Plan
created a supranational agency to oversee asgetwsianal coal and steel policy such
as the levels of production and prices. West Geynramediately signed on and was
soon joined by the Benelux countries (Belgium, Ne¢herlands and Luxembourg) and
Italy. The United Kingdom declined to join. (Fomeail998 )
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The treaty establishing the ECSC (European Coal Stedl Community), signed in
1951, provided for the elimination of tariffs andadas on iron, ore, coal and steel trade
within the Community, a common external tariff anports relating to the coal and
steel industries from other countries and the cbwin production and sales. The treaty
established several supranational bodies: a Higthokily with executive powers, a
Council of Ministers to safeguard the interestshef Member-states, an assembly with

advisory authority, and a Court of Justice to seatisputes. (Campos 1998)

The patrticipants in the ECSC signed, in 1957, tvaparireaties, creating the European
Atomic Energy Community (Euratom) for the developmef peaceful uses of atomic
energy and the European Economic Community (EER®).HC Treaty provided for the
gradual elimination of import duties and quotasabitrade between Member-states and
for the institution of a common external tariff. Mber-states agreed to implement
common policies regarding transportation, agrigelttand social insurance, and to
allow the free movement of workers, goods, seryiesgablishment and funds within
the boundaries of the Community. Both the EEC drel Euratom treaties created
separate Commissions to oversee their operatiotistamas agreed that the ECSC,
EEC, and Euratom would share the Council of Minsstthe Assembly, and the Court
of Justice. This organizational structure changed965 with the Merge treaty, when
all European Communities started to share all tifierent organs or Institutions.
(Campos 1998)

The United Kingdom, Ireland, and Denmark joined Eheopean Communities in the
1% of January 1973, followed by Greece in 1981 anduBal and Spain in 1986. In
addition, in 1986, the Single European Act (SEAeesd into force. This treaty was a
package of amendments and additions to the EGeseatd, only seven years latter, the
Maastricht treaty came into force, in November 19B@roducing the idea of a
European Union with reinforced powers when compareith the European
Communities. In January 1995 Austria, Finland anded&n joined the European
Community (Campos 1998). Later, in May 1999, thesferdam Treaty entered into
force and in February 2001, the Treaty of Nice sigaed.
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2.3 EC Powers and competence

The European Community enjoys very wide competemcasvariety of economic and
social fields and the demarcation of competence®tstatic. As the Community has
developed over the years, its competences have ngr@artly through Treaty

amendments and partly through an evolution propes®rmed under the support of
the ECJ. The first provision one must address wdnealysing the EC powers and
competence is the Article 5 of the EC Treaty:

“Article 5 (ex Article 3b)

The Community shall act within the limits of thewsrs conferred upon it by this

Treaty and of the objectives assigned to it therein

In areas which do not fall within its exclusive qoetence, the Community shall take
action, in accordance with the principle of sulemitly, only if and insofar as the

objectives of the proposed action cannot be sefiity achieved by the Member-states
and can therefore, by reason of the scale or effeicthe proposed action, be better

achieved by the Community.

Any action by the Community shall not go beyond iMsanecessary to achieve the

objectives of this Treaty.”

The first paragraph determines the attributive meatof the EC’s competence
establishing a principle of limited competencest#s ECJ said, the Community “only
has those powers which have been conferred upor{Qginion 2/94 European
Convention on HumarRights, available at http://curia.eu.int/jurisp)datthe Treaty
rests on a derogation of sovereignty consenteché&yMember-states to supranational
jurisdiction for an object strictly determined. Thegal principle at the basis of the
Treaty is a principle of limited competence. Ther@aunity is a legal person of public
law and to this effect it has the necessary legphcity to exercise its functions but
only those.” (Joined Cases 7/56 & 3-7/57 availablettp://curia.eu.int/jurisp)
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The principle of limited competence implies thatnsocompetence is transferred to the
EC and some remains with the Member-states. Theauaton line is drawn using the
commonly agreed techniques: through the expli@nhgof powers in the Treaty and
through the implicit powers doctrine (Case 22/70TER[1970] ECR available at
http://curia.eu.int). (Caramelo-Gomes 1998)

The second paragraph of Article 5 EC Treaty esthe$ the subsidiarity principle and
the third paragraph establishes the proportionpfityciple.

Whenever the EC is competent, its powers shallkbecese by its organs, in respect of
the relevant rules included in the EC Treaty. Th@nnkEC organs are the European
Parliament, the Council, the European Commissiahtia@ European Court of Justice —
Article 7 EC Treaty:

“Article 7 (ex Article 4)

1. The tasks entrusted to the Community shall beiech out by the following
institutions:

- European Parliament,

- Council,

- Commission,

- Court of Justice,

- Court of Auditors.

Each institution shall act within the limits of thpowers conferred upon it by this
Treaty.

2. The Council and the Commission shall be assibtedn Economic and Social
Committee and a Committee of the Regions actiraniadvisory capacity.”

The European Parliament is the expression of tmeodeatic will of the citizens —
Article 189 EC Treaty: “The European Parliament, iolth shall consist of
representatives of the peoples of the States btdogkther in the Community, shall
exercise the powers conferred upon it by this Tredt has three main functions:

shares with the Council the power to legislate tiche 192: “Insofar as provided in this
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Treaty, the European Parliament shall participatehie process leading up to the
adoption of Community acts by exercising its powerder the procedures laid down in
Articles 251 and 252 and by giving its assent d¢iveieng advisory opinions.” it shares

budgetary authority with the Council — Articles 2&& onwards, and it exercises
democratic supervision over the European Commissidmticle 201 EC. It approves

the nomination of Commissioners and has the rigltensure the Commission. It also
exercises political supervision over all the ingtins.

The Council is the EC's main decision-making boltlyis the embodiment of the
Member-states, bringing together its representatateministerial level. The Council
has a number of key responsibilities: It is the €l€yislative body, in some matters in
co-decision with the European Parliament; it cauat®s the broad economic policies of
the Member-states; it concludes, on behalf of tGeiBternational agreements with one
or more States or international organisationshéraes budgetary authority with the

European Parliament.

The European Commission embodies and upholds thergleinterest of the EC. Its
President and Members are appointed by the Menthssafter they have been
approved by the European Parliament. The Commidsisnthe right to initiate draft
legislation, is responsible for implementing therdpean legislation (directives,
regulations, decisions), budget and programmesteddyy Parliament and the Council,
acts as guardian of the Treaties and, together th@hCourt of Justice, ensures that
Community law is properly applied, represents ti@ dh the international stage and

negotiates international agreements, chiefly irfigld of trade and cooperation.

The Court of Justice ensures that Community lawunmgformly interpreted and
effectively applied, having jurisdiction in dispaténvolving Member-states, the EC

institutions, businesses and individuals.

The EC legislative process operates on four marelde with different procedures
applying at each of them: for instruments of generalidity (regulations and

directives), there is the consultation proceduhe tooperation procedure, the co-
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decision procedure and the approval procedure. ditterion to establish this

classification is the participation of the Europ&arliament.

2.4 EC Treaty Article 295 (former Article 222)

In the light of what was written about the EC cotepee, Article 295 of the EC Treaty
gains a particular relevance to this research, @sarly states “This Treaty shall in no

way prejudice the rules in Member-states goverttiegsystem of property ownership.”

However apparently very clear and concise, Artk98 must be interpreted within the
hole of the EC legal order, and the first issuaddress is if this is completely true,
having in mind the very foundations of the EC legyaler.

For years, there was little discussion about thetexce of entry requirements for a
state to enter the EC. Some countries saw themissiobn delayed, some saw it rushed.
Commentators and jurisprudence noted that thisddoeibecause of the EC nature, that
would preclude the accession of countries withed#it economic systems, as the EC is
based in the market system and countries whereulleeof law was uncertain. |
discussed this matter in detail in a previous st@@aramelo-Gomes 1998) and

concluded that there are essential accession esgeints.

The first requirement is the market system, as rtat conceivable the existence of the
economic freedoms included in the treaties witleonemic systems other than the
market. For this reason alone, Article 295 mustdsérictively interpreted: no prejudice
as long as the market system remains untoucheahwheans that private property

must exist.

The existence of private property was recognizedarasessential and fundamental
principal of law by the ECJ in the Nold case (C458 Nold [1974] ECR, available at
http://curia.eu.int), where the Court, referringthe property right, said: “As the court
has already stated, fundamental rights form amgiatgart of the general principles of
law, the observance of which it ensures. In safetjog these rights, the court is bound

to draw inspiration from constitutional traditiooemmon to the member states, and it
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cannot therefore uphold measures which are incobdpatith fundamental rights

recognized and protected by the constitutions agelstates.”

“If rights of ownership are protected by the cansitbnal laws of all the Member-states,
and if similar guarantees are given in respecheif tright freely to choose and practise
their trade or profession, the rights thereby guaed, far from constituting unfettered
prerogatives, must be viewed in the light of theialofunction of the property and

activities protected there under.

For this reason, rights of this nature are protebe law subject always to limitations

laid down in accordance with the public interest.”

In Hauer, (Case 44/79 Hauer [1979] ECR, availabléti://curia.eu.int) the Court
carried out a more detailed analysis of the infegento be drawn from the First
Protocol to the European Convention on Human Rights from the constitutions of
the Member-states. The Court reaffirmed that thbtrof property does not constitute
an absolute prerogative. It may, on the contramyyiew of its social function, be
subject to appreciable restrictions, it being ustiberd that these cannot, with respect to
the aim pursued by the authority applying them,stirte “a disproportionate and
intolerable interference with the rights of the @nrimpinging upon the very substance

of the right of property”.

2.4.1 Boundaries to Article 295 EC

The property national legal framework must be prieted in the light of the EC
obligations. In Commission v Hellenic Republic, §€805/87 Commission v Hellenic
Republic [1989] ECR, available at http://curia.et),i the ECJ declared that, by
maintaining in force and applying a national prans aiming to preclude the
acquisition by nationals of other Member-statesnohovable property situated in its
border regions, the Hellenic Republic has failetutfil its obligations under the former
Articles 48, 52 and 59 of the EC Treaty.
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The facts in this Case relate to the existenceradt@mnal provision, the sole Article of
the Presidential Decree of 22 to 24 June 1927pledtang that the acquisition by
foreign natural or legal persons of ownership ahiovable property, or other real rights
therein, with the exception of mortgages, situatedorder regions of the country was
prohibited on pain of absolute nullity of the legat in question, criminal sanctions and
the removal from office of any notary who infringddat prohibition. The Greek
Government argued that the rules at issue werndigdsas a measure adopted under the
former Article 224 of the EC Treaty.

The grounds the European Commission brought aciigainst Greece were the
infringement of the former Articles 48, 52 and SOtlee EC Treaty: the freedom of
movement for workers, the freedom of establishmeamd the freedom to provide
services. The freedom of movement for workersmgement was alleged as it “entails
the right «to stay in a Member-state for the puepoisemployment in accordance with
the provisions governing the employment of natisradl that State laid down by law,
regulation or administrative action». It followsathaccess to housing and ownership of
property, provided for in Article 9 of RegulationoNL612/68, is the corollary of
freedom of movement for workers and is for thasosacovered by the prohibition of
discrimination against a national of a Member-stete wishes to take employment in

another Member-state, laid down in Article 48 of freaty”.

The infringement of the freedom of establishmens \aleged as “Article 52 of the
Treaty guarantees the right of nationals of a Merskete who wish to work as self-
employed persons in another Member-state to beettéathe same way as nationals of
that Member-state and prohibits all discriminatam grounds of nationality arising
under the legislation of the Member-states anddring access to or exercise of such
activities” and “the said prohibition is concerneot solely with the specific rules on
the pursuit of an occupation but also with the gutelating to the various general
facilities which are of assistance in the pursdithat occupation” and “the right to
acquire, use or dispose of immovable property ertelritory of a Member-state is the
corollary of freedom of establishment”.
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The infringement of the freedom to provide serviees alleged as access to ownership
and the use of immovable property is guaranteethéyformer Article 59 of the EC
Treaty in so far as such access is appropriateable that freedom to be exercised

effectively.

The ECJ subscribed all the European Commissionnaggts and considered that a
national constraint to the ownership of immovableperty is contrary to the

fundamental freedoms established in the EC Treaty.

2.4.2 The EC fundamental freedoms

The existence of a European space without bartéetbe circulation of the goods,
services, people and capitals, composed by theoates and the territories of the
members-states is, from the very beginning, thexdong principle of the EC. This
space, called at first as the Common Market, chaitgedesignation in 1986, with the
European Single Act to the Internal Market. Theregpion internal market, by itself,
does not have very defined contours, nor it cooedp to an unequivocal concept. A
first approach with view to the materialization tbe concept of internal market will
necessarily have as starting point the problentohemic integration, understood as a
process of combination of national economies i e barriers to the free change of
goods, services, people and capitals are elimiratedare established cooperation and

coordination mechanisms as to the economic palitics

We can find several species of economic integratiestinguished one from the other
with a qualitative criterion. The less integratedhie free trade zone, where barriers are
eliminated but there is no common foreign policlgeTcostumes union represents more
a step in the sense of the integration of the enm® Here, besides the characteristics
pointed to the zone of free trade, it still existsommon position third countries. The
following stadium, the common market, introducesmsaodifficulties. In conceptual
terms, the common market requires both economedénes, such as movement of

goods, work and capital, and the matching of tlememic policies.
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The EC concept of internal market is included ie slecond paragraph of the no. 1 of
the former Article 7-A EC Treaty: “The internal rkat is a space without internal
borders in which the free circulation of goods, epservices and capitals are assured
in the terms of the dispositions of the presentiiyfe Apparently, this provision seems
to limit the internal market to a space of freedoinmovement. This is not true, as its
final expression, “in the terms of the dispositianisthe present Treaty” must be
followed and the rest of the Treaty (or some oprjbably included in the concept; and
the fact is that spread along the Treaty | finduenber of measures either attributing
powers to the EC in matters of economic policy dowtion, either attributing to the
EC itself powers to legislate. This must be congaletith the basic principle of the
national treatment, sometimes called the non-aisogtion principle, established in the
EC Treaty in Article 12, that determines that “\ifitthe scope of application of this
Treaty, and without prejudice to any special priovis contained therein, any

discrimination on grounds of nationality shall belpbited”.

a) The free movement of persons

The basic framework for the free movement of pesssrestablished in articles 12, 14,
18, 39 and 61 of the EC Treaty. In the last seatibits judgment inMartinez Sala
(Case C-85/96 Martinez Sala, [1998] ECR, availaléttp://curia.eu.int) the Court
examined whether a citizen who is lawfully residinghe territory of a host Member-
state can rely on the principle of non-discrimioatenshrined in Article 12 EC Treaty.
The Court stated that such a citizen might relytlaat Article in all situations falling
within the substantive scope of Community law. Tisathe case of the freedom of
movement of persons, as determined in Article 18TE€aty: “Every citizen of the
Union shall have the right to move and reside jreethin the territory of the Member-
states, subject to the limitations and conditicaid down in this Treaty and by the
measures adopted to give it effect.” Advocate Gan€osmas in his Opinion in the
Wijsenbeek case (Case C-378/97 Wijsenbeek [1999]R,ECavailable at
http://curia.eu.int) defended the direct effectludt Article with two main arguments.
First, the literal formulation of Article 18 EC Tay militated in favour of direct effect.

The right of every citizen of the Union to move aedide freely within the territory of
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the Member-states was expressly recognised. Heefupbinted to the particular feature
of Article 18 EC Treaty which introduces into ther@munity legal order a purely
individual right mirrored in the right to freedonfi movement which is constitutionally
guaranteed in the legal systems of the Membersst@a those grounds it produced
direct effect by obliging Community and nationattearities to observe the rights of
European citizens to move and reside freely ancefi@in from adopting restrictive
rules which would substantively impinge on thoghts. In fact, “Union citizenship is
destined to be the fundamental status of naticsfalse Member-states, enabling those
who find themselves in the same situation to erjjoy same treatment in law
irrespective of their nationality, subject to suskceptions as are expressly provided
for.” (Case C-184/99, Grzelczyk, [2001] ECR, aValdaat http://curia.eu.int).

b) The right of establishment and the freedom to provide services

The freedom of establishment and the freedom teigecservices are usually included
under the same heading in the EC Law manuals avksbblonetheless, there is a clear
distinction between them. The first is concernethwihe freedom to permanently
exercise a non-employed economic activity — “Sitlee Luxembourg company is
involved on a stable and continuous basis in tlwm@wic life of Italy, that situation
falls within the provisions of the chapter on freedof establishment, namely Articles
52 to 58, and not those of the chapter concerrengces (see, to that effect, Case 2/74
Reyners v Belgian State [1974] ECR, available gt:Mturia.eu.int, paragraph 21, and
Case C-55/94 Gebhard [1995] ECR, available at/hdtpia.eu.int, paragraph 25).”,
Case Sodemare (Case C-70/95 Sodemare [1997] E@Rgld® at http://curia.eu.int).
The second is concerned with the possibility ofreiseng that same activity in a non-

permanent base.

The right of establishment is foreseen in Articlé BC Treaty and the freedom to
provide services in Article 49 EC Treaty. Articl8 defines right of establishment as
“the right to take up and pursue activities as-sgiployed persons and to set up and
manage undertakings, in particular companies onsfiwithin the meaning of the

second paragraph of Article 48, under the conditiard down for its own nationals by
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the law of the country where such establishmeaffected, subject to the provisions of
the Chapter relating to capital.” This right applequally to natural and legal persons,
as the ECJ stressed in Sodemare (Case C-70/95 8a¢®97] ECR, available at
http://curia.eu.int): “As regards Article 52 (nowrtisle 43) of the Treaty, read in
conjunction with Article 58 (now Article 48) there(ihird question), it must be borne
in mind that the right of establishment with whittftose provisions are concerned is
granted both to natural persons who are natiorfasMember-state of the Community
and to legal persons within the meaning of Artis& Subject to the exceptions and
conditions laid down, it allows all types of seifiployed activity to be taken up and
pursued on the territory of any other Member-stategjertakings to be formed and
operated and agencies, branches or subsidiaribe s®t up (Case C-55/94 Gebhard
[1995] ECR, available at http://curia.eu.int).”

The right of establishment includes in itself thimgiple of the non-discrimination: “As
the Court found in its judgment in Factortame arlke@s, cited above, at paragraph 25,
freedom of establishment includes, in the caseattbnals of a Member-state, ‘the right
to take-up and pursue activities as self-employadgns ... under the conditions laid
down for its own nationals by the law of the coymivhere such establishment is
effected ...".” (Case C-62/96 Commission v Greece9f]19ECR, available at
http://curia.eu.int)

There are a number of corollaries of the right stelishment: entry and residence
(Case C-62/96 Commission v Greece [1997] ECR, a@bfailat http://curia.eu.int) (Case
C-151/96 Commission Vv Ireland [1997] ECR, availasénttp://curia.eu.int) (Case C-
334/94 Commission v France [1996] ECR, availablbtgt://curia.eu.int), the right to
reside after ceasing an activity (Case C-62/96 Cigsion v Greece [1997] ECR,
available at http://curia.eu.int) (Case C-151/96m@ussion v Ireland [1997] ECR,
available at http://curia.eu.int) (Case C-334/94m@ussion v France [1996] ECR,
available at http://curia.eu.int) the right to as&xegeneral facilities which are of
assistance in the pursuit of that occupation (Cas¥5/87 Commission v Greece
[1989] ECR, available at http://curia.eu.int) aheé tight to acquire, use or dispose of
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immovable property: “In particular as is apparewinf Article 54(3)(e) of the Treaty

and the General programme for the abolition ofie&ins on freedom of establishment
of 18 December 1961 (Official Journal, English Sple€dition, Second Series IX, p.7),
the right to acquire, use or dispose of immovabtgerty on the territory of a Member-
state is the corollary of freedom of establishmie(@ase C-305/87 Commission v
Greece [1989] ECR, available at http://curia.ey.int

The rule in Article 43 is “by its essence, capaifléeing directly invoked by nationals
of all the other Member-states.” (Case 2/74 Reyrié&74] ECR, available at

http://curia.eu.int)

¢) The freedom of capitals

Amongst the economic freedoms provided in the E@aflyr there is the capitals
freedom of movement, foreseen in Article 56 EC fyre@Vithin the framework of the
provisions set out in this Chapter, all restrician the movement of capital between

Member-states and between Member-states and thirgtrees shall be prohibited.”

This freedom is ancillary to other freedoms detasdiby the Treaty. Should there be
restrictions to the payments circulation, this wiostiop all other freedoms. But capital’s
freedom is importanper se being the core issue to the freedom to providanitial
services, i. e., when the capitals circulate foregiment proposes and not for the
satisfaction of a debt: “thus the free movementayital constitutes, alongside that of
persons and services, one of the fundamental freedaf the community” (Case
203/80, Casati, [1981] ECR, available at http:i&euv.int) and “the movements of
capital covered by Article 67 are financial operasi essentially concerned with the
investment of the funds in question rather thanuregnation for a service” (Case
286/82, Luisi & Carbonne, [1984] ECR, availabléntip://curia.eu.int).

The core of the freedom of capital circulation wea$orced in the Directive 88/361/EC

(available at http://www.europa.eu.int):

“Article 1
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1. Without prejudice to the following provisions, elhber-states shall abolish
restrictions on movements of capital taking plaegvieen persons resident in Member-
states. To facilitate application of this Directiaapital movements shall be classified
in accordance with the Nomenclature in Annex I.”

“Annex |.

| - DIRECT INVESTMENTS

1. Establishment and extension of branches or melgrtakings belonging solely to the
person providing the capital, and the acquisitiofull of existing undertakings.

2. Participation in new or existing undertaking twia view to establishing or
maintaining lasting economic links.

3. Long-term loans with a view to establishing @imtaining lasting economic links.

4. Reinvestment of profits with a view to maintaigpiasting economic links.

A - Direct investments on national territory by n@sidents

B - Direct investments abroad by residents

Il - INVESTMENTS IN REAL ESTATE (not included undéyr

A - Investments in real estate on national teryitmy non-residents

B - Investments in real estate abroad by residents”

The 1988 Directive includes an exceptional regimethe acquisition of secondary
residence. The existing national legislation, lingt this type of investment, was
exceptionally accepted: “Existing national legisiatregulating purchases of secondary
residences may be upheld until the Council adopthér provisions in this area in
accordance with Article 69 of the Treaty. This psmn does not affect the applicability
of other provisions of Community law.” (Directive 8861/EC available at
http://www.europa.eu.int). The second phrase in doeting is perhaps the most
significant. It imply that those national provisgomwill not be prejudiced by the
Directive, provided that they are not contrary theo provisions of Community law.
Again, one of the critical principles that expressmay refer to is the principle of the

non-discrimination or of the national treatment.
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2.4.3 Principle of non-discrimination (the prinogdf the national treatment)

The Article 12 EC Treaty includes the principle tbé non-discrimination. The full

understanding of its contents must include the E@&Ipretation, especially where it
applies the principle in matters apparently exaludé the EC competence, as the
interpretation is likely to have the same naturé¢hasone applying the principle to the

national property regime, which is a core issuthig research.

The place to find those interpretations is the E@de law, especially that in the
preliminary rulings. Amongst those judgments, ti@&JHeld, in Martinez Sala (Case C-
85/96, Martinez Sala, [1998] ECR, available at:htpria.eu.int), the “Article 8(2) of
the Treaty attaches to the status of citizen ofthsn the rights and duties laid down
by the Treaty, including the right, laid down intiale 6 of the Treaty, not to suffer
discrimination on grounds of nationality within trecope of applicatiorratione
materiaeof the Treaty.”

Furthermore, in Grzelczyk, (Case C-184/99, Grzédc4001] ECR, available at
http://curia.eu.int) the ECJ clarified the previousigment: “As the Court held in
paragraph 63 of its judgment Martinez Salacited above, a citizen of the European
Union, lawfully resident in the territory of a hdgember-State, can rely on Article 6 of
the Treaty in all situations which fall within tlseoperatione materiaeof Community

law

“Those situations include those involving the eissroof the fundamental freedoms
guaranteed by the Treaty and those involving theraise of the right to move and

reside freely in another Member-state, as confdyyedrticle 8a of the Treaty”

In Bickel, (Case C-274/96 Bickel [1998] ECR, avhliaat http://curia.eu.int), the Court
declared that “... by prohibiting 'any discrimination grounds of nationality’, Article 6
of the Treaty requires that persons in a situagioverned by Community law be placed
entirely on an equal footing with nationals of lember-state”. In Saldanha, (Case C-
122/96 Saldanha and MTS v Hiross [1997] ECR, abkslat http://curia.eu.int), the

ECJ held that “By prohibiting 'any discrimination grounds of nationality’, Article 6
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of the Treaty requires, in the Member-states, cetepkquality of treatment between
persons in a situation governed by Community lad/ mationals of the Member-state

in question.”

Again, these declarations are no more then a icain of what the Court had said
early in 1989 in Cowan, (Case 186/87 Cowan [1989TRE available at

http://curia.eu.int): “By prohibiting "any discrimation on grounds of nationality"

Article 7 of the Treaty requires that persons Bitaation governed by Community law
be placed on a completely equal footing with natismf the Member-state. In so far as
this principle is applicable it therefore precludesiember-state from making the grant
of a right to such a person subject to the contliti@t he reside on the territory of that

State - that condition is not imposed on the Ssabgvn nationals”.

a) The principle of the non-discrimination and the residential aspects of the EC freedoms

The ECJ applied consistently the principle of thlen-discrimination to residential
aspects of the EC freedoms in several cases owgretrs. A list of the more recent is

included in Annex VIII.

2.5 The need for harmonization of property law in E

The European Commission seems to consider that tkea need to harmonize the
national property law. It does so as it consideas the differences between those laws

are an obstacle to the European integration.

In the absence of scientific groundings for theliglieve, | strongly feel that itmison

d’etre is the reported conflicts between EC law and th&onal property law as
described above. The problem, in my view, is thetsé situations do not report
differences between the laws of the Member-statlesy report conflicts between the

laws of some Member-states and the EC law, undeweby the ECJ.

It is common sense that a conflict between natitamaland EC law is a barrier to the

European integration. There is not, however, actlinek between the existence of legal
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divergence between the member-states and cordfitasv: there may be differences in
law and yet no conflicts arise. There are many gtesnof differences in law between
the member-states that are quite obvious, suclires dnd indirect taxation, and that
fact has not, until now lead the EC to considet thare are barriers to the European

integration.

Some of the most obvious examples are the indaetmobile, the fuel, the tobacco
products and the alcoholic beverages taxation |&ng. European traveller will learn

very quickly that there are differences in thoséonal laws and yet, though many
situations of conflict have been found over thergeao harmonization was asked for.

In fact, most of those conflicts were solved by#i&) and the member-states.

The traditional proceeding for conflict solving iesl basically in the mechanism of
jurisdictional warranty that EC law has been depielg over the years and the principle
of cooperation include in Article 10 EC treaty: “Mber States shall take all
appropriate measures, whether general or partjcttarensure fulfilment of the

obligations arising out of this Treaty or resultingm action taken by the institutions of

the Community.”

The system of jurisdictional warranty of the EQe®lin two basic principles. The first
is the direct effect of the EC Law and the secanithé EC Law supremacy. Over these
two basic principles there are several othersfiteeof which is the principle of the

uniform interpretation and application of EC law.

The principle of the direct effect of the EC Lawtegrates the dcquis formel”
(Pescatore 1981) and is fundamental to the relbetween the national and European
legal orders. Because of it, national jurisdictians charged of enforcing EC law based
rights or interests (Caramelo-Gomes 1998). Dirfeck together with the principle of
supremacy of the EC Law sets a clear obligatiorth national jurisdictions: the
obligation to enforce the full effectiveness of E&v (Campos 1998).

According to its source, EC Law is divided in prisngrovisions, the ones in the

treaties and secondary provisions, the ones indlilehe EC legislative acts. The
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direct effect of the first kind of provisions isdty peacefully accepted but this was not
the case 40 years ago. At that time, it was nardleat the provisions of the treaties
creating the European Communities had direct efiecthe sense of being able to
create national jurisdictions enforceable subjectights to moral or physical persons
(Hartley 1994).

Secondary legislation had a clearer standing, @sdioArticle 189 (today Article 249)
of the EC treaty determined that the EC Regulatiwwase applicable in all member-
states and that Directives were only mandatorytHeir addressees, i.e., the member-

states.

The case law of the ECJ has changed the situdtidact, first with Van Gend en Loos

case and later with the Van Duyn case (Case 414" Duyn [1974] ECR, and later

Case 148/78, Ratti [1979] ECR, available at httpria.eu.int ; Case 36/75 Rutili,

[1975] ECR, available at http://curia.eu.jn€ase 30/77, Boucherau [1977] ECR,
available at http://curia.eu.int) amongst many Qtl€C Law provisions have gained
direct effect (Waelbroeck 1974).

The subject of direct effect is complex and itslggia cannot be separated from the
concept of primary and secondary legislation arel déffects and nature of the acts

where the relevant provisions are included.

The first the ECJ interpreted the EC Law aboutlitsct effect was with Van Gend en
Loos case (Case 26/62, Van Gend en Loos [1963] BC&lable at http://curia.eu.int).
From then on, whenever a provision of the treasuificiently clear and unconditioned
SO a national jurisdiction can understand what gbrights or interests it envisages to
create or protect, it must be interpreted in theseeit can be enforced for such

jurisdictions (Lewis).

Van Gend en Loos case precedent is limited to thibsations where the ex parties are
a moral or physical person and the member-statbods not include situations where
both ex parties are moral or physical persons haedrtember-state is not demanded or

demanding part of the proceedings (Caramelo Goi®@8)1This means that Van Gend
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en Loos case only established a precedent of akdicect effect. The precedent for
horizontal direct effect of the provisions of tmedties appeared with the Walrasase
(Case 37/74, Walrayg1974] ECR, available at http://curia.eu.int) ah@ Defrenne
case (Case 43/75, Defrenfie976] ECR, available at http://curia.eu.int) (Hay 1994).

The cases quoted above form the precedent basiefopresent direct effect legal
framework. Based upon those precedents, nationadictions addressed hundreds of
preliminary rulings to the ECJ, to clarify the cemnt and nature of their jurisdictional

powers has EC jurisdictions (Campos 1998).

Many Authors believed that the Simmenthal case €ClH¥6/77, Simmenthal [1978]

ECR, available at http://curia.eu.int) exhaustexdtibject of the direct effect of the EC
Law (Caramelo-Gomes 1998). This was hardly truethas eighties have shown.
Caramelo-Gomes (1998), Lewis, Barav, Hazard andidBoty among others,

demonstrated that based on the direct effect piydihe ECJ built the principles of the
member state liability for breach of the EC Lawe firinciple of the indirect effect, the
principle of the interim protection, the principdé restitution and the principle of the

“droit au juge”.

The principle of the direct effect implies the mijple of supremacy (Louis) and is a
condition for the very existence of the EC Law (2¢sre 1981). It was established by
the ECJ for the first time in the Costa/ENEL caSade 6/64Costa/ENEL.[1964] ECR,
available at http://curia.eu.int) and means tha& BC Law cannot be override in
national courts by a national provision of any seuilNational jurisdictions are obliged
to apply EC Law even if that means, and very oiteloes, to set aside a national legal

provision (Caramelo-Gomes 1998).

The Costa/ENEL precedent was followed in hundrddsases lodged before the ECJ
until ECJ’s opinion 1/91, where the Court ruledtth&he characteristics of the
community legal order are especially its supremaegr the member-states legal
orders, as well as the direct effect of its pransi applicable to the member states and

their citizens”. This has clarified the former pedent and is presently in use.
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Because of its direct effect, EC Law is enforcechational courts. This may cause
some uniformity problems, as there is no hieraraiks between national courts and
the ECJ and, consequently, no appeal from the jedtgrof the former can be made
before the later (Campos 1998). To solve theselgmab the treaties created the

preliminary rulings mechanism (Article 234 EC)

The preliminary ruling is a mechanism of jurischcial cooperation between the
national court and the ECJ, by which the first mauy,is obliged to, under certain

circumstances, ask the later the correct interfioetaf a EC provision, or the survey of
the validity of a EC act or provision (Caramelo-Gm1il998). This is an objective
proceeding linking two jurisdictions each exerdisits respective powers to solve a law
suite (Kovar) in such a manner applicable in allmber-states (Case 16/65, Firma
Schwarze[1965] ECR, available at http://curia.eu.int). Ak 234° EC includes two

different objects for the preliminary rulings: thmerpretation of an EC provision and

the appreciation of the validity of the EC provisio

The effects of the two different species of prefiany rulings are not the same. The
interpretative preliminary ruling is a public inést procedure and delivers an abstract
interpretation. This interpretation is not consatkauthentic, as if it was, then the ECJ
itself would have to bend to the absolute effecthaf case (Caramelo-Gomes 1998).
Nevertheless, it is mandatory to the referring teu€Case 52/76, Benedetfll977]
ECR, available at http://curia.eu.int, p. 163 arecjudes the obligation for any other to
place a preliminary ruling, about the same subjeittaccepts the existing ruling - Case
28-39/62, Da Costa, [1963] ECR, available at Htpria.eu.int, p. 64see alsoCase
112/76, Manzoni, [1977] ECR, available at http¥iaweu.int. These rulings produe
tunc effects, as the ECJ ruled consistently in Cas&@%Denkavit, [1980] ECR,
available at http://curia.eu.int; Case 66, 127 &/79, Salumi, [1980] ECR, available at
http://curia.eu.int; Case 811/79, Ariete [1980] EGRailable at http://curia.eu.int gnd
Case 142 & 143/80 Essevi & Salengo, [1981] ECRilabla at http://curia.eu.int. This
rule has been sometimes overruled by the ECJ,rinsgecial conditions: that was the
situation in Case 43/75, Defrenne, [1976] ECR, lalsde at http://curia.eu.int. The
exception, however, is, as Kovar has showed, ura#sias it equals to a conflicting or
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at least different application of EC law in timén€lECJ does not seem to have accepted
the criticism, and has continued to time limit itslings under some special
circumstances seeCase C-262/88, Barber, [1990] ECR, availabletat/Mturia.eu.int.

This justifies, in my view, some research aboutrhgonal constraints to real estate
ownership and its compatibility with the EC Law.igwill be the subject of the next

section.
2.5.1 Concept of National constraint to real estatenership

There are two areas of legal requirements to r&aktee ownership that are relevant to
the EC law: the nationality of the acquirer antisther residence. A given legal order
may restrict the access to the ownership of a nightem either to its national or,

regardless of the nationality, to their residemtgween use both criteria in conjunction:
requiring a given nationality and imposing a reswe Thus, a broad concept of

national constraint of real estate ownership magiriawn:

It constitutes a national constraint to real esbataership, for the propose of
this research, any special legal requirement, Hergurchase of immovable
property, applying to natural or legal persons wbaot have the nationality

of, or seat in, the Member-state where the immavelocated.

That sort of legal requirements are, if applicableatural or legal persons national of a
Member-state, as laid above, incompatible with BE@ law, especially with the
principle of the non-discrimination in regard oetfundamental freedoms established
by the EC Treaty.

The enforcement of such requirements is most pigbatmmitted to the national
immovable property register, as this department feasd to be an essential player in
the conveyance process across the Member-statescialy/ in those where the

purchase agreement is not a notary act.
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In those countries where the purchase agreemamagary act, the enforcement of the
above mentioned special requirements might be ctteamio the notary himself or to
the register or to both.

2.5.2 Situation in the Member-states
a) Austria
(Contribution of Preslmayr & Partners)

All nine Austrian provinces have established retyoes, under which the acquisition of
real estate and certain rightsrem by foreigners (in some cases also by Austrians) is
subject to approval by the Land Transfer Authasit{&rundverkehrsbehdrden). The
restrictions imposed vary from province to provinteese restrictions don’'t apply to
EEA and EC citizens, who now have equal status witistrian citizens if they
purchase real estate in exercising a freedom gtdyehe EEA Agreement or the EC
Treaty, i.e. to establish their principal residencean undertaking. The acquisition of
real estate noto be used as principal residence or to establishiralertaking is, in
some provinces with substantial tourist industriestricted for both foreigners and
Austrians. The discrimination between Austrians Bl citizens under the Tyrol Act
on the Acquisition and Sale of Land was held tabinethe EC Treaty in a preliminary
ruling by the European Court of Justice in June9l@ase C-302/97 Konle [1999]
ECR, available at http://curia.eu.int). As a respovisions discriminatory for EEA and
EC citizens with regard to real estate not to lel@s principal residence or to establish

an undertaking have been abolished.
b) Belginm
(Contribution of Pascale Lecocq, Université de kjeg

There no reported constraints in Belgium.
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¢) Denmark

(Contribution of Kasper D. Blangsted Henriksen)

Persons who are not resident in Denmark, and whe hat previously been resident in
Denmark for a minimum of 5 years, cannot acquiad estate in Denmark without
permission from the Ministry of Justice. Lease caxts with the purpose of

circumvention of this prohibition are considereddvo

d) Finland

(Contribution of the Andersen Legal Real Estateupjo

There are no reported constraints in Finland.

¢) France

(Contribution of Antoine Allez)

There are no reported constraints to the acquisitigeal property by foreigners.
A) Germany

(Contribution of Detlev Stoecker & Amel Al-Shajlgwi

In principle there is no limitation to foreignergqairing real estate in Germany.
However, Art. 86 of the Introductory Act to the Gan Civil Code (“EGBGB”)
provides that the Federal Government of Germany megyire that a permit be
obtained as a statutory precondition for the adiijpisof property by foreigners and
foreign legal entities. The limitations do not app nationals of EC member states or
to legal entities established under the laws di@member state.
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g) Greece

(Contribution of Andersen Legal Real Estate Group)

Greek laws authorise foreigners to own propertienost areas of Greece. Restrictions
apply for Non European Community citizens who wislpurchase property in border
areas (East Aegean, Dodecanese islands, regiddertifern Greece, Crete, Rhodes).

No restrictions applying to EC nationals were dieteg.c

h) Ireland

(Contribution of Andersen Legal Real Estate Group)
There are no reported constraints in Ireland.

i) Italy

(Contribution of Ugo A. Milazzo)

Article 1 of the Italian Law N. 1095 of 3 June 1985URI N. 154 of 4 July 1935), as
amended by Law N. 2207 of 22 December 1939 (GURB3.of 2 March 1939),
provided that all instruments transferring whollyio part ownership of immovable
property situated in areas of provinces adjacenand frontiers should be subject to
approval by the Prefect of the province. Articlef2the same Law prevented public
registers of entering transfer instruments unlegfeace was produced that the Prefect

had given his approval.

Article 18 of Law N. 898 of 24 of December 1976 (BIN. 8 of 11 January 1977), as
amended by Law N. 104 of 2 May 1990 (GURI N. 10®Bd#lay 1990) provided that
those provisions would not apply when the purchaser an Italian national. This law

is no longer applicable to EC nationals.

Apart from this, there are nationality based caists. Reciprocity condition shall be
verified according to the different bilateral contiens Italy is a party in. In a sense

that, for instance, Iranian Citizen are not allowedcquire any immovable properties
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in Italy insofar as Italian Citizens are not alla® acquire any immovable properties

in Iran. None of these constraints applies to Eeans.

) Luxcembonrg

(Contribution of Andersen Legal Real Estate Group)
There are no reported constraints.

k) The Netherlands

(Contribution of Marieke Enneman & Leon Hoppenbreusy

There are no restrictions to the acquisition of maable property by foreigners in the

Netherlands
1) Portugal

There are no restrictions to the acquisition of mwable property by foreigners in

Portugal.
m) Spain
(Contribution of Oscar de Santiago)

There are constraints to the acquisition of immégiooperty by foreigners in Spain.
Reciprocity condition shall be verified accordirgthe different bilateral conventions
Spain is a party in. The constraints itself dependhe nationality of the foreigner. No

restrictions apply to EC nationals.
n) Sweden
(Contribution of Per Mansson)

There are no restrictions to the acquisition of mwable property by foreigners in

Sweden.
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o) UK (England and W ales)

(Contribution of Andrew Lewry)

There are no restrictions to the acquisition of mwable property by foreigners in

England and Wales.

p) Synoptic table
Country Constraints Applicable to EC nationals
Austria Yes No
Belgium No -
Denmark Yes Yes
Finland No -
France No -
Germany Yes No
Greece Yes No
Ireland No -
ltaly Yes No
Luxembourg No -
Netherlands No -
Portugal No -
Spain Yes No
Sweden No -
United Kingdom No -
(England and
Wales)
Table 1 - Synoptic table - national reports, caists
q) Data analysis

It results from the overall of the national repdHhat there are nine member states that
do not have reported national constraints to tlggiiaition of immovable property by
foreigners, in the meaning outlined in the previ@estion of this study and six

Member-states that do have such special requiranoetven interdictions.

The six positive reports can be divided in two gisathe one where the constraints do
not apply to EC nationals and the one where thstraints apply to EC nationals. At

this moment, Austria, Germany, Greece, Italy andirspre included in the first group
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and Denmark stands alone in the second group.ig higjuantitative change due to the
intervention of the ECJ by condemning the existempl regimes in Austria, Greece
and lItaly. The inaplication of the first group ctrasits to EC nationals makes' them

compatible with EC law.

The Danish situation could be far more complicatesdthose constraints apply to EC
nationals and thus are a violation of the princgfi¢he non-discrimination, as outlined
in the previous chapter. However, the existencanoéxceptional rule in the EC Treaty
allowing Denmark to maintain its regulation in thisatter eliminates the
incompatibility and makes it lawful for Denmark ¢énforce such requirements against

EC nationals.

2.6 Summary of the chapter

The dream of a united Europe is almost as old aspuitself. The first successful

major step toward European integration took placg950, and resulted in the creation
of the ECSC (European Coal and Steel Community, Bbropean Atomic Energy

Community (Euratom) and the European Economic Conity(EEC). The European

Community enjoys very wide competences in a varmdétgconomic and social fields

and the demarcation of competences is not stacth& Community has developed
over the years its competences have grown, pdrmbugh Treaty amendments and
partly through an evolution process performed unidersupport of the ECJ. The first
provision one must address when analysing the Bferoand competence is the
Article 5 of the EC Treaty.

The first paragraph establishes a principle oftishicompetences implying that some
competence is transferred to the EC and some remaith the Member-states.

Whenever the EC is competent, its powers shallkbecise by its organs, in respect of
the relevant rules included in the EC Treaty. Th@nnkEC organs are the European

Parliament, the Council, the European Commissiahtiae European Court of Justice.

Article 295 of the EC Treaty states that “This Tyeshall in no way prejudice the rules

in Member-states governing the system of propestyasship.” This must, however, be
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interpreted within the hole of the EC legal ordspexially the fundamental entry
requirements: the market system and the respeqtrieate property, as well as the
Member-states EC obligations: the respect for timeldmental freedoms — the freedom
of people, the freedom of capitals and the rightesfablishment and freedom of

services.

The free movement of persons was defined as: “Eewigen of the Union shall have
the right to move and reside freely within theitery of the Member-states, subject to
the limitations and conditions laid down in thise@ity and by the measures adopted to
give it effect.”

The freedom of establishment and the freedom twigecservices are usually included
under the same heading in the EC Law manuals aoksbblonetheless, there is a clear
distinction between them. The first is concernethvihe freedom to permanently
exercise a non-employed economic activity and t#eorsd is concerned with the

possibility of exercising that same activity in@rpermanent base.

The capitals freedom of movement, is foreseen iclar56 EC Treaty: “Within the
framework of the provisions set out in this Chapadirrestrictions on the movement of
capital between Member-states and between Memaiessand third countries shall be
prohibited.”

The Article 12 EC Treaty includes the principle tbé non-discrimination. The full

understanding of its contents must include the E@&Ipretation, especially where it
applies the principle in matters apparently exaudé the EC competence, as the
interpretation is likely to have the same natur¢hasone applying the principle to the

national property regime, which is a core issuhig research.

There are two areas of legal requirements to rates ownership that are relevant to
the EC law: the nationality of the acquirer antisher residence. A given legal order
may restrict the access to the ownership of a rightem either to its national or,

regardless of the nationality, to their residentewen use both criteria in conjunction:
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requiring a given nationality and imposing a reswe Thus, a broad concept of

national constraint of real estate ownership masriawn:

It constitutes a national constraint to real estaimership, for the propose of this
research, any special legal requirement, for theeh@se of immovable property,
applying to natural or legal persons who do notehtine nationality of, or seat in, the

Member-state where the immovable is located.

That sort of legal requirements are, if applicableatural or legal persons national of a
Member-state, as laid above, incompatible with BE@ law, especially with the
principle of the non-discrimination in regard oetfundamental freedoms established
by the EC Treaty.

It results from the overall of the national repdhat there are nine Member-states that
do not have reported national constraints to tlgiiaition of immovable property by
foreigners and six Member-states that do have spetial requirements or even
interdictions. The six positive reports can bedtd in two groups: the one where the
constraints do not apply to EC nationals and treewhere the constraints apply to EC
nationals. At this moment, Austria, Germany, Grediady and Spain are included in
the first group and Denmark stands alone in therskgroup. The inaplication of the
first group constraints to EC nationals makes' thmmpatible with EC law. The
existence of an exceptional rule in the EC Tredltynang Denmark to maintain its
regulation in this matter eliminates the incomphtypband makes it lawful for Denmark

to enforce such requirements against EC nationals.
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Chapter 3 — Conceptual framework

3.1 Aims of the chapter

This chapter builds a conceptual framework for anpgarative analysis of the

enjoyment rightsn remin the Member-states

3.2 Historical development of the legal concept @iroperty

Property signifies dominion or right of use, cohtemd disposition that one may
lawfully exercise over things, objects, or landeTdoncept of property has its remote
origins in the right to hunt or fish in a given arhat ancient societies held in common
(Microsoft Corporation 2000). Some evidence of ¢xestence of what | may call, in
modern language, private property may be found douthents as ancient as The
Egyptian Empire, 2600 BCE (Ward), the Code of Hamahbi) 1785-1750 BCE (Horne)
and the Constitution of Athens by Aristotle in 3BCE (Aristotle). The Code of
Hammurabi included several dispositions about thepgrty legal framework and
special provisions about it's disposing: sale,dedsrter, gift, dedication, deposit, loan,

pledge, all of which were matters of contract. (kh911).

The conceptual development about property was duthd Roman Empire and is
compiled in theCorpus luris Civilis the Body of Civil Law that was issued in three
parts, in Latin, at the order of the Emperor Jistirand the supervision of Tribonian. It
included theCodex Justinianys529 CE, who compiled all of the Hadrian’s impkria
constitutionegeported in theCodex Theodosianuend private collections such as the
Codex Gregorianugnd Codex Hermogenianughe second part was tlizgest or
Pandectissued in 533 CE and compiled the writings ofdheat Roman jurists such as
Ulpian and the third part was thestitutes The Corpus luris Civiliswas organized in
four books; the first name®f Persons the secondOf things the third Intestate
Successionand the fourthObligations Arising From Delicta(Moyle 1896). It is
commonly accepted that there are three widespregal systems in the world in
present times: the ‘Common Law’ of the Anglo-Amanclegal tradition, the Islamic
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Sharia, and the Roman Law. The later may be fonmddst of the European countries,
Scotland, Quebec and Louisiana and has, in soneetasmfluenced even the Common

Law system.

The second book of th€orpus luris Civilisstarts by stating the different species of
things that exist: “In the preceding book | haeated of the law of persons. Let us now
speak of things, which are either in gatrimony or not in ourpatrimony For some
things by the law of nature are common to all; sceme public; some belong to
corporate bodies, and some belong to no one. Muegs are the property of
individuals who acquire them in different waysyval appear hereafter."Gorpus luris
Civilis, Book 11, translation by Thatcher (1907)).

The division of property in three different specigaiblic, corporate and private,
according to the nature of its owner, expresseithienquotation is, even today, a valid

concept and reflections of it are present in alregsty western legal system.

Paragraphs one to ten of the second book aftrpus luris Civilisare dedicated to the

regulation of the legal regime of the previouslyirte species of property and, again,
many of these rules are still integrated in modegal orders. Paragraphs ten to forty
eight are dedicated to the ways of acquiring pitypend introduce some references to

property related concepts suchuasfructus

Most of the ways property could be acquired arestimae,in essentiaas the modern
ways. Occupation was the major form of acquiringpprty, designated then as the
acquisition by means of natural law: “Ilhings become the property of individuals in
various ways,; of some | acquire the ownership btumah law, which, as | have
observed, is also termed the law of nations; oémstloy the civil law. It will be most
convenient to begin with the more ancient law; d@nd very evident that the law of
nature, established by nature at the first origimankind, is the more ancient, for civil
laws could then only begin to exist when statesahdg be founded, magistrates to be
created, and laws to be writtenCdrpus luris Civilis Book I, translation by Thatcher

(1907). Other forms of acquiring property accortintp the natural law were the
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Alluvium and the accession, whereas civil law forms of @icguproperty were the
contract, the will and thasucapioor Title Through PossessiorCdrpus luris Civilis
Book I, translation by Thatcher (1907) ).

The second section of the second book of@bepus luris Civilisintroduces another

concept of vital importance in modern economies:distinction between corporeal and
incorporeal things:

“Certain things, again, are corporeal, others ipoggal.

1. Corporeal things are those which are by their eatangible, as land, a slave, a

garment, gold, silver, and other things innumerable

2. Incorporeal things are those which are not tdaegisuch as are those which
consist of a right, as an inheritance,usufructus usus or obligations in
whatever way contracted. Nor does it make any reiffee that things corporeal
are contained in an inheritance; fruits, gathergdthe usufructuary, are
corporeal; and that which is due to us by virtuamfobligation, is generally a
corporeal thing, as a field, a slave, or money;evthe right of inheritance, the

right of usufructusand the right of obligation, are incorporeal.

3. Among things incorporeal are the rights oveatest urban and rural, which are
also calledservitutiones (Corpus luris Civilis Book I, translation by Thatcher
(1907) ).

Sections four and five of the second book of@uwepus luris Civilisinclude a detailed
regulation of theusufructusand theusus and habitatio presented as species of
temporary powers over a thingJSufructusis the right of using, and taking the fruits of
things belonging to others, so long as the substahthe things used remains. It is a
right over a corporeal thing, and if this thing ipbr theusufructusitself necessarily
perishes also.” “The nakedusis constituted by the same means asutheructus and

is terminated by the same means that makegh&uctuso cease.” and “If the right of
habitatiois given to anyone, either as a legacy or in dhgrovay, this does not seem a
ususor ausufructusbut a right that stands as it were by itself.nfreregard to what is
useful, and conformably to an opinion of Marcellufiave published a decision, by
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which | have permitted those who have this righhalitatioa not only themselves to
inhabit the place over which the right extends, &isb to let to others the right of
inhabiting it.” (Corpus luris Civilis Book I, translation by Thatcher (1907) )

The usufructusregulation included provisions about its acquositand extinction, as
well as some other stipulating the relations betwiéee owner of the thing and the
usufructuary: “Theusufructiois detached from the property; and this separdakas
place in many ways; for example, if theufructusis given to anyone as a legacy; for
the heir has then the bare ownership, and thededas theisufructus conversely, if
the estate is given as a legacy, subject to theatied of theusufructusthe legatee has
the bare ownership, and the heir hasub@ructus Again, theusufructusmay be given

as a legacy to one person, and the estate mirsusstifructusmay be given to another.

If any one wishes to constitutauaufructusotherwise than by testament, he must effect
it by pacts and stipulations. But, lest the propstould be rendered wholly profitless
by theusufructusbeing forever detached, it has been thought tigittthere should be
certain ways in which thesufructusshould become extinguished, and revert to the
property. 3. Thaisufructuserminates by the death of thsufructuary by two kinds of
capitis deminutip namely, the greatest and the middle, and alsadiybeing used
according to the manner and during the time fixaldywhich points have been decided
by ourconstitutio Theusufructuss also terminated if thesufructuarysurrenders it to
the owner of the property (a cession to a strangelld not have this effect); or, again,
by the usufructuaryacquiring the property, which is callednsolidatio Again, if a
building is consumed by fire, or thrown down byearthquake, or falls down through
decay, theusufructusof it is necessarily destroyed, nor does thereamenany
usufructusdue even of the soil on which it stood. 4. Whea ubufructusis entirely
extinguished, it is reunited to the property; anel person who had the bare ownership
begins thenceforth to have full power over thedghirfCorpus Iuris Civilis Book II,
translation by Thatcher (1907) )

The Corpus luris Civilisalso included a section called tBervitutionesrights that rural

immovable or urban immovable have over other imrbaFor the first kind,

Servitutioneswere the right of passage, the right of passagééasts or vehicles, the
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right of way, the right of passage for water. Tightr of passage is the right of going or
passing for a man, not of driving beasts or vehiclde right of passage for beasts or
vehicles is the right of driving beasts or vehiadgsr the land of another. So a man who
has the right of passage simply has not the rifjpaissage for beasts or vehicles; but if
he has the latter right he has the former, and &g use the right of passing without
having any beasts with him. The right of way is tight of going, of driving beasts or
vehicles, and of walking; for the right of way indes the right of passage, and the right
of passage for beasts or vehicles. The right okgmes for water is the right of
conducting water through the land of anotheiCorpus luris Civilis Book I,
translation by Thatcher (1907) ). For the seconddkithe urban immovable,
Servitutionesvere “Theservitutionef urban immovables are those which appertain to
buildings, and they are said to &ervitutionesof urban immovables, because | term all
edifices urban immovables, although really built ime country. Among these
servitutionesare the following: that a person has to suppa@tweight of an adjoining
house, that a neighbour should have the rightsdrtimg a beam into his wall, that he
has to receive or not to receive the water thgvgifoom the roof, or that runs from the
gutter of another man's house on to his buildimgni his court or drain; or that he is
not to raise his house higher, or not to obstristieighbour’s lights.” Corpus luris
Civilis, Book 11, translation by Thatcher (1907) ).

The Roman Law has accepted and incorporated arednGreek concept or form of
property, theager vectigalis or emphyteuticariusnd that was leased by the Roman
state, by towns, by ecclesiastical corporationd, laynthe Vestal virgins. There was a
distinction of it intoagri vectigalesand non-vectigalesaccording to the lease being
perpetual or not; in either case the lessee hadlaaction (tilis in remactio) for the
protection of his rights, even against the owndrisTinstitute is the base for the
Emphyteusiswhich is a perpetual right in a piece of land teahe property of another,
consisting in the legal power to cultivate it, amneat it as our own, on condition of
cultivating it properly, and paying a fixed sum ledlcanon, pensio, reditut the

owner ominu$ at fixed times. (Long 1875).
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The fall of the Roman Empire of the West give pléemehe Feudalism, where land
economics developed under the concefraphyteusisand land could be held but not
owned, and such holdings involved numerous obbgati In the modern sense of
ownership, only the monarch and the church owned.|dedieval England was a
paradigm of thisEmphyteusisdevelopment of the Feudalism, especially after the
Normand invasion, under which all property belongethe king, who distributed it to
major tenants in return for quotas of cavalry dresé major tenants in turn distributed
land to knights, in order to be able to meet thetag The feudal system involved a
contract for land and protection in exchange fa@ltfeand homage the land tenure,
under which a superior lord held all freehold Ignidsluding fees. All landholdings
formed a chain of vassal ships with ownership dediog from the monarch through an
overlord to a vassal. This practice, known as gabaation, was abolished in England
by the Statute Qula Emptores (1290). This relalignbetween landlord and tenant was
the origin of the lease agreement which is a cohtader which one party, called
landlord or lessor, who has superior title to thepprty, grants possession and use of
the property for a limited term to the other pamo is called tenant or lessee. The
landlord need not be the actual owner of the ptgpbut may be a lessee granting a
sublease to another tenant and keeping the rigleiatgssume possession of the property
either at the end of a specified period or sodniei subtenant breaches a condition of
the lease, such as by failure to pay the rent.fitar2000). The contractual nature of
the Feudal system created the need for an indeperadsessor of the contracts
fulfilment, thus promoting the legal framework ahe judicial institution development.
(Pipes 1999)

During the 1¥ Century, it became widely accepted in Western geirthat exists a
Law of Nature that is rational, unchanging and amgfeable, and transcends human
laws which is the inviolability of private propergnd that sovereigns were bound to
respect their subjects’ belongings. This reasommaogtly developed by John Locke, had
no significant effect in the English system, asuto private property had an estate
meaning, there was a long tradition of respect landbiding procedures and rights.

John Locke’s doctrine suffered with the rise ifiabst tendencies defended by Marx
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and Engels during the $8Century, but British liberalism, supported by Jdbtuart
Mill, found its way and determined the faith of pesty in the 28 Century (Pipes
1999).

Legal concept of property - historical development

Code of Hammurabi
Real property
Emphyteusis

Corpus luris Civilis
Real property

Emphyteusis
I
I |
English system Continental system
Emphyteusis Real property
Real property Emphyteusis

Diagram 11 - Historical development of the legat@ept of property

3.3 The conceptual paradigm

The basic concepts in this research are thing, wafle thing, real property, property
right and rights over immovable things or rigiisrem There are generic and basic
definitions about all these concepts and the Maxdebster Dictionary of Law is a

good source of information.

“Things or resare whatever may be possessed or owned or be fbet olb a right”
(Merriam-Webster 1996). Immovable thing® land including the face of the earth and
everything of a permanent nature over or under #rointerest or a right over land or
anything of a permanent nature over or under itr(lde-Webster 1996), which means
that immovable things can be either corporeal (léself) or incorporeal (a right over
land, a rightin rem). Real property consists “of land, buildings, @ompr other
resources still attached to or within the landrpiovements or fixtures permanently
attached to the land or a structure on it” and &sainterest, benefit, right, or privilege
in such property (Merriam-Webster 1996). The “propéeght is a right or interest in or
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involving property” whereas “property interes a right, title, claim, or share in

property” (Merriam-Webster 1996).

The above-mentioned definitions, however helpful asstarting point, are not
sufficiently clear for a scientific analysis. Incfasome of the definitions merge into
other, somehow troubling the task of abstractiregdbntents of the concepts. This is
particularly true if the definitions of propertyght and property interest are compared:
the reader cannot fully understand the differeretevéen the two concepts.

Portuguese jurisprudence about the rightsem helped clarifying this situation and
supplied the guidelines for the initial conceptsaion, as most of the EC Member-
states belong to the continental Roman-Germanidlyfaoh law. Even the English
system, as demonstrated above, had some influehé®oman Law in the early
foundations of its property law. Further reseafobmged that there are great similarities
between the Portuguese, Spanish and Italian legralefvork (Comporti 1980) (Bergel
et al.2000). This fact is only natural as it wasthese countries where de Roman
influence was stronger. These legal orders are tisasl as the legal paradigm for
building the conceptual framework of the reseaRRbferences will be made to the

Portuguese Civil Code alone, as a way to simpfié/reading.
3.3.1 Legal concept of Things

The Portuguese doctrine receives a direct influémee the Roman Law and from the
German doctrine and thus regulates the mattesstafn in rem(actions over things) in
the book of the law of things included in the Pguese Civil Code. The Portuguese
system defines things as whatever may be objex{widical relationship — Article 202
8 2 of the Portuguese Civil Code (PCC). The exprassiridical relationship means
any social life relation that is disciplined by laay conferring a right to a subject and a
juridical duty to another. The concept of Thingle Portuguese legal order is similar
to the English concept of chose. The Oxford Diamgnof Law defines chose as “A
thing. Choses are divided in two classes. A chaspassessionms a tangible item

capable of being actually possessed and enjoygdA(.choose in action is a right (...)
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that can be enforced by legal action.” Peter Cétliblishing Dictionary of Law defines
it in a very similar way. Altogether, both defiitis include the idea of an item that
relates with a subject and whereas this relatipnshprotected by law. This idea, and
the existence of two different classes of choasesymmon to the Portuguese concept.
In fact, one of the classifications of things ttie¢e PCC includes is the one of corporeal
and incorporeal things, the first category matchimg concept of chose in possession
and the second category the concept of choosdiamac

Things

Corporeal criterion

Corporeal Incorporeal

Diagram 12 - Things classification: corporeal citia

Another classification of things within the PCCtli® one that considers two different
categories: immovabliings and movable things. Movable thirage all things that the
law does not define as immovable things. Immovéiiegs are a limited portion of
land and any construction in or on it, the wateri on it, trees and plants, while
connected to it, and any rights over an immovablagt — Article 204 PCC. The
highlighted expression, any rights over an immoedhing, refers to the righis rem
which | believe may be included in the conceptladase in action. The PCC definition
of immovable thingincludes both concepts of immovable thing and raberty
quoted above. The PCC defines the property rigltriitle 1305 PCC, as the right of
use, enjoyment and disposition of a thing. Thistrigas no limits except for those

endorsed by law — Article 1306.
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Things

Physichal nature

Immovable Movable

Diagram 13 - Things classification, physical nature

3.3.2Rightsin rem

Rightsin remare a generic category of rights over things thelude the property right,

which, in fact, is considered the strongest andemorportant amongst them. This
category though generic is limited in its composeRbrtuguese law of the rights over
things is developed under the principlenaimerus clausysvhich means that the rights

in remare those, and those alone, created by law.

There are some common characteristics to all rightemin the PCC. The first is
typicality, which means that only exist the rightsv establishes. The second is
consolidation that means that riginisremtend to actually expand and include all the
powers and functionalities that, in abstract, actuided therein. The third characteristic
is speciality or individualization: a rigitt remhas an individualized and specific object
(thing); it exists while and because that thingseaind if the thing perishes, than the
right over it ends to. This characteristic has aseguence that is usually indicated as
being the fourth characteristic: actuality, in #ense that the object of the right must
exist in the present time. Things to be cannothieedbject of a righin rem (though

they obviously can be the object of contracts).

The fifth characteristic of the rights remis the compatibility or exclusion; this means
that over a given thing only compatible rights neayst. Rights of the same nature and
content over the same thing are not, in principtenpatible and thus one excludes the
other. The sixth characteristic is the sequel the&ns that the subject of the right, the
rights’ owner may follow the thing object of thgt wherever it may be.
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Prevalence is the seventh characteristic of tHagig rem It gives the owner of the
right the power to oppose it to any other subject wested previously in an
incompatible right over that same thing, in whielse€, the second right would be void.

The last characteristic of the rightremis publicity. Rights of this nature are what the
Portuguese doctrine calls absolttghts, opposing to relative rights. The latter tire
ones that allow its owner to demand a given belavimm an identified subject or
group of subjects, such as the right of the credide paid by the debtor. Such right
cannot be enforced against a person not involvet abliged, in any manner, in
satisfying the credit. Absolute rights empoweilthatvery least, their owners to demand

that all other persons refrain from unlawfully digt their interest.

The rightsin rem the PCC recognizes are organized in three diffecategories:
enjoyment rights, security rights and rights in wsiion. The criterion to this
classification is the function of the right. Anghitin remaims to allow its subject one
of three different purposes: the enjoyment of aghthe security of a credit and the

acquisition of an enjoyment right.

Rights in rem
Functionality criterion

I I
Enjoyment rights Security rights Acquisition rights

Diagram 14 - Rightg remcategories, functionality criterion

3.3.2.1 Enjoymenights

The enjoyment rights are the property right (thgomaght in rem) and theusufructus
the ususand habitatio, the servitutiones the emphyteusisthe surface right, the lease
and the possession, that are considered minositightm The minor rightsn remare

forms of decomposition of the property right.
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| Enjoyment rights |

—| Property right |
—| Usufructus |

—| Usus and habitatio |

Servitutiones |

Emphyteusis

Surface right

Lease

Possession

LT[

Diagram 15 - Enjoyment rights

3.3.2.1.1 Property right

The property right has no legal or academic dédimitn Portugal. Article 1305 of the
PCC determines some elements that help determitsirgpntents but no definition is
provided. It is nevertheless widely accepted thatproperty right is the paradigm of
the rightsin remin Portugal. For this reason, | will give detail its analysis, as its

characteristics will applynutates mutandigo all other rightsn rem

The elements included in Article 1305 of the PCGvskhat the property right is full, in
the meaning of fullness: it includes all the comable powers one may have over a

thing. These powers are related with the usejdrudand disposability of the thing.

Property right

| Powers included |
[

[
lus fruendi | | lus abutendi | | lus disponendi| | lus excludendi

Diagram 16 - Powers within the property right
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The property right is consolidated in the senseipusly defined: it tends to actually
expand and include all the powers and functioeslithat, in abstract, are included
therein. Article 1305 of the PCC also determined, tim principle, the property right is
perpetual, in the sense that whilst a thing extbixe will be a property right over it,
even though at a given time no owner can be detedni This is merely an
identification problem. The perpetuity in general not, as far as the Portuguese
doctrine are concerned, prejudiced by the fact that PCC allows the temporary
property in Article 1307 § 2.

The concept of transmissibility is also includedAticle 1305, even though this is not
exclusive to the property right and, in fact, isharacteristic of many other rights. The
truth is that this is not common to all rigltsrem Some of them, such as theusand

habitatia Article 1488 PCC, are not transmissible.

a) Property right acquisition

Article 1306 of the PCC determines that properghtrimay be acquired by contract,

succession, usucaption, occupation and accession.

Property right

| Forms of acquisition |

—| Contract |

—| Succession |

—| Usucaption |

—| Occupation |

—| Accession |

Diagram 17 - Forms of acquisition of the propeight
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i) Contract

History and traditional Comparative Law show thmifferent paradigms for the
transmission of the property right by means of atramt. The first considers that the
right is transferred by the contract alone, theosdaconsiders that the transference is
completed with an autonomous act following the @witand the third considers that

both must concur so property may be transferred.

The autonomous act referred to in the previousgoaph is usually th&adito of the
thing object of the right, when considering movateperty, and the registration of the

title, when considering immovable property.

The first paradigm may be considered a causalrmsysie its core is the titléitQlus) or
cause of the acquisitiordusa adquirendlj whereas the second is procedural system,
as its core is thenodus adquirendiThe latter is quite accurately represented in the

German legal order.

The Portuguese system in general follows the caquasadigm as it clearly results from
articles 408 and 1307 of the PCC when it stipuldited property is transferred by
means of the contract alone. Exception is madehertransmission of immovable

property, where the registration of the title iguested to the completion of the process.

i) Succession

The property right may be acquired by successien,mortis causawhen the heir
receives property from thde cujusby means of legal or voluntary succession. This
aspect is covered in Succession Law and is cleautyof the boundaries of this

research.

iif) Usucaption
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Usucaption -usucapio— is the acquisition of property through possessibthe thing
over a given period, Article 1287 PCC. As the poesi this mean of acquiring property
Is irrelevant for this research and thus will netdgalt with.

Iv) Occupation

Occupation -ocupatio— is the acquisition of ownerless things, becaigesr it never
belonged to anyone or its owner became uncertaimknown (Article 1318 PCC).
This form of property acquisition is restrictedrtmvable things, as immovable things
whose owner is unknown belong to the state (Artldd5 PCC). As the previous, this

mean of acquiring property is irrelevant for thesearch and thus will not be dealt with.

V) Accession is the acquisition of the propertyntigver a thing by the fact that it was
integrated into another thing previously belongioghe acquirer (Article 1325 PCC).

The accession may be natural or human (also caltkecstrial). The first happens when
the thing is incorporated by natural means andatter when the thing is incorporated
by artificial means: when a river or stream addsl g0 a plot, that's natural accession
(Article 1328 PCC) and when a building is builttteehuman or industrial accession
(Article 1338 PCC).

b) Forms or species of Property

1) The titularity criterion

The first criterion used to distinguish the differespecies of property is the number of
persons (physic or moral) who share the title.hdré is but one owner, property is
singular. If more than one person share the right, is joint titularity in the sense that
the property right belongs jointly to more than operson (Article 1401 PCC).
Co-owners have no powers or rights over specifidspaf the thing. They have,

however, some powers over the entire thing.

Portuguese law admits that the shares may be efitfén quantity, while they must be

equal in nature. This means that one co-owner asaa 80% of the right and the other
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10%. Yet different in quantity, both co-owners tgjlare of the same nature (Article
1403).

Co-owners have the power to regulate between themge of the thing. If they don'’t
use this power, than all can use the thing witkwo timits: that they use it for its
intended use and that they use their powers in guchnner that it doesn’t conflict with
the other co-owners powers (Article 1406 PCC). édlowners must concur to the
maintenance expenses in a proportional way (Ariidiel PCC), have equal powers to
manage the thing, have the right to demand thaidiviof the common thing, have the

right to sell their share and have the right tdgremtly acquire the other shares.
i) The property of buildings

Portuguese law includes the concept of horizontapgrty. This type of property is
exclusive for buildings and means that the buildsdivided into several autonomous
fractions sharing a common area. Each of the @mastis the object of a property right
called horizontal property and there will be so gnproperty rights over that building
as autonomous fractions of it (Article 1420 PCO)eTright over the fraction of the
building includes all the powers found in the pmbpeight, plus some powers and
obligations found in the co-ownership. In fact, thener of the horizontal property
right is, by that fact, co-owner of the common past the building: stairs, external
walls, roofs and so on (Article 1421 PCC).

2.2.2.1.2 The minor righis rem: ius in re aliena

I) The usufructusis one of the minor rightsr rem ius in re aliena(Lima 1958)and
entitles its owner to fully use and enjoy a thingridg a limited period. There is a
separation between the property right and soméefbwers (the power to use and
enjoy) it includes that are transmitted to the usttiary (Article 1439 PCC). The
usufructusis established in view of its beneficiary, thugganting itself atuitus
personae This fact justifies its time limits: the usufrustis always limited in time,
weather for a number of years or for the lifetinfetree usufructuary (Article 1476

PCC). Pending its duration, thisufructusmay be transmittetchter vivos even if not
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extended, as the contents of the right are kephamged (Article 1444 PCC). The
foreclosure of the time or the dead of the usutraigt enables the owner of the property
right to recover the full powers over the thing.

i) The right ofusus and habitatigs the faculty of using a thing to satisfy the @ns
personal and family needs (Article 1484). It isiaenrightin rem as its limited by its
objective: to satisfy someone’s needs and thustablshedntuitus personagi.e., in
the very interest of the beneficiary. Again, thisra separation between the titularity of
the property right and some of its powers thatdaiesered to the owner of the right of
usus and habitatioThe major difference between this right and ukafructusis that

this is a much more limited right, as no transmisss ever allowed.

iii) The servitutionesare rights belonging to a subject because ofvsesship over
land. They are not autonomously transmitted ancenigpfor its maintenance, of the
lands needs. There are, as to the constitutionadetivo categories ofesvitutiones
the legal and the contractual. The first are thesaarising from law and thus creatable
by a Court of Law and the latter are the ones ragidrom contract and merely
enforceable in a Court of Law. Legsdrvitutionesare the rights of way and the water
servitutiones Servitutionesare not autonomously transmitted and are incluglighin

the property right they are intended to serve.

Iv) The emphyteusis consists of splitting the propdght into two different domains:
the direct domain and the useful domain, each beignto a different subject. The
direct domain remains with the landlord and theaidomain passes to the tenant, who
will pay an annual fee (Article 1491 PCC, extingneid in 1976). The PCC doctrine of
distinguishing two different domains within the dmgpeusis is a direct heritage from
the Glose School of Roman Law, who started it, famah the Commentators School of
Roman Law. The emphyteusis is perpetual and bothadw®s are transmissible by
contract, will or intestate succession (Article 948hd 1501 PCC). The emphyteusis
however, will finish if both domains are reunited the same subject, if the land or
building is lost or the fee in unpaid. Both domamay be reunited if the landlord

acquires, by contract or succession, the usefulaggnor if the tenant acquires, by
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contract, succession or remission of the fee, tleetddomain. The remission of the fee
is a down payment and is a right of the tenant afteinimum number of years (Article
1511 PCC). Subemphyteusis is prohibited.

v) The surface right is the right to build and/agekp a building or plantation in

somebody else’s land (Article 1524 PCC). This rigigty be, depending on the title,
perpetual or temporary and for it, the owner mast @ fee, either in a single payment,
or in periodic instalments. The surfacer becomerepvof the plantation or building

and may transmit his property, or part of it, byittact or succession. The property
right over the plantation or building is tempordrihe surface right is temporary.

vi) The lease: the PCC regulates the lease inltB®dk, related to the Obligations,
instead of doing it in the Il Book, where all tmeatters of the rightsn rem are
regulated. Part of the Portuguese doctrine asstimethis means that the lease is not a
right in rembut only a contractual right. Nevertheless, h&s\tlew doesn’'t appear to
be shared in other European legal orders, | daadaclude its analysis within this

section, following in fact, a minority of the Pogluese doctrine.

The lease is the temporary transference of theoiae immovable thing in exchange
for a pecuniary compensation (Article 1022 PCCk Tdase may have different objects
and those objects will determine the applicable land or buildings. The lease of land
is regulated in special laws, depending on thended use of it: agriculture, Law of the
rural lease, or forest exploration, Law of the #breease. The lease of buildings is

regulated in the PCC and in the Law of the urbasde

vii) Last but not least, the possession. This righthe first mentioned in the PCC,
before even the property right. The PCC defines ithe power shown when someone
acts with a thing in such a manner that it appéaise exercising the property right
(Article 1251 PCC). Possession may be exercisegtithr or through someone. The
latter is the case when the owner leases his pgyop@ad the lessee is, in fact and

apparently but not in law, the possessor.
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Apart from the fact that possession is implicitaith enjoyment rights in rem, and is
autonomously justiciable, its main effect is thdtenw its exercise does not match the
ownership of a justifying righih rem it may, given some circumstances, be a mean to

acquire that right through usucaption.

3.3.2.2 Security rights

The security rights are the rights of a creditoerothings belonging to the debtor, to
ensure the satisfaction of his credit. These rigites always accessory to a credit
satisfaction. The PCC establish four main securigits in rem the pawn, the

mortgage, the retention right (which entitles theddor to retain possession of a thing
belonging to the debtor, when the credit originatea fact related to that thing) and the

distress and seizure.

The security rights are regulated in the Il Booklef PCC, The obligations. The pawn
consists of the power of the creditor to satisfy ¢redit with the value of a movable
thing belonging to the debtor with preference oamy other creditors (Article 666

PCC). The settlement of the pawn is only by thévde} of the thing to the creditor

(Article 669 and 677 PCC).

The mortgage produces exactly the same effecteeghdwn with the difference that the
object of the mortgage must be an immovable thantgc(es 686 PCC).

3.3.2.3 The acquisition rights

The rights in acquisition are rights over a thihgttallows its owner to acquire an
enjoyment right over that thing. The main righticquisition included in the PCC is the

pre-emption, but the doctrine reveals some others.
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3.3.2.4 Synoptic tables

Categories Contents Rights included

property right
usufructus
ususandhabitatio
servitutiones
emphyteusis
surface right
lease
possession

Enjoyment Rights enjoyment of a thing

pawn
mortgage
retention right
distress and seizure

Security Rights the security of a credit

acquisition of an

Acquisition Rights enjoyment right

pre-emption

Table 2 - Rightsn rem
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Right Powers Main Obligations Duration
Legal limitations of the
¢+ lus utendi right: + Perpetual and only
Property ¢+ lus fruendi ' Propgrty socjal function exceptionally
Right ¢+ lus abutendi CoII|_5|o_n of rights _ temporary _
¢+ lus Public interest, mainly (exceptions strictly
excludendi related to theus determined by law)
edificandi
Usufructus : :3: ]Ejrtue;r?éi Legal and contractual ¢+ Temporary
Ususand
Habitatio ¢+ lus utendi Legal and contractual ¢+ Temporary
Servitutiones| lus utendi Legal and contractual ¢+ Perpetual
.| ¢ lusutendi
Emphyteusis lus fruendi Legal and contractual ¢+ Perpetual
¢+ lus abutendi
. ¢+ lus utendi
Surface Right lus fruendi Legal and contractual * Temporary or
+ lus abutendi perpetual
Lease ¢+ useofan rent ¢+ Temporary
immovable
thing
. ¢+ lus utendi ’ Sepqrately .
Possession| | us f di considered is
us fruendi
always temporary

Table 3 - Enjoyment rights
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Right Powers Obligations Duration

Pawn + credit satisfaction ¢+ Temporary
with preference over
any other creditors

Mortgage + credit satisfaction ¢+ Temporary
with preference over
any other creditors

Retention + credit satisfaction ¢+ Temporary
Right with preference over
any other creditors

Distress and| ¢ credit satisfaction
Seizure with preference over
any other creditors

Table 4 - Security rights

Right Powers Obligations Duration

Pre-emption

Table 5 - Acquisition rights
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Right Forms of acquisition Forms of transmission
+ Contract ¢+ Contract
. ¢ Wil ¢« Wil
Property Right + Intestate successiorn ¢ Intestate succession
+ Usucaption
+ Contract ¢+ Contract
Usufructus :
¢ WiIll
¢+ Usucaption
Ususand Habitatio : \(/:V(i)thract + Not transmissible
¢+ Usucaption
¢+ Transmissible only
Servitutiones U C(_)ntract accompani_ed_with
¢+ WiIll the transmission of
¢+ Usucaption the land it is intende
to serve
. + Contract ¢+ Contract
Emphyteusis . Wil . Wil
¢+ Usucaption + Intestate succession
Surface Right ¢ antract ¢ antract
¢+ WiIll ¢« WiIll
¢+ Usucaption + Intestate succession
Lease + Contract ¢+ The right to transmit
the lease is limited
by law. When
admitted, can be
transmitted by
contract or intestate
succession
. ¢+ Practice of material | ¢ Delivery of the thing
Possession

acts

possessed

Table 6 - Forms of acquisition
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3.3.3 Conveyancing

Conveyancing is the set of procedures involved ieating, extinguishing and
transferring the ownership of the rights rem - Oxford Dictionary of Law, Oxford
University Press. Other dictionaries of Law defemveyancing in different manners,
but the Oxford’s definition is more adequate, ais ibroader than the others and thus

more suitable to integrate the conceptual paradigm developing.

Most rights in rem can be acquired by contract, usucaption, will antestate
succession. We will study only the contractual &itjan of a right and will do so
having in mind, as paradigm, the Portuguese leglro

One of the most important steps of conveyancindinial stage, the register, or the
procedure of recording the rights rem There are three classical systems to do so:
private conveyancing, registration of deeds andtegion of title, whereas a deed is a
legal document which effects a transaction wittd)auch as a transfer of ownership, or
mortgage and a title means the right to enjoy #eeai something, the ability to dispose

of it and to benefit from the rights associatedwtit

In private conveyancing, documents agreeing totrdmesfer of ownership are passed
between the seller and the purchaser. The laweottluntry simply provides a legal
framework within which this process takes placesntwally determining some sort of
formality for the act. In the system of the re@ttin of deeds, a copy of the transfer
document is deposited in a deeds registry and tap iarthe registry provides evidence
of the vendor’s right to sell. The deeds registrigynbe private or public. In the later
case it is normal to find a national deeds regdistmasystem. A copy of all agreements
that affect the ownership and possession of thé tanst be registered at the registry
offices and one copy of all documents is retairiggmth document will normally have
been checked by a notary or authorized lawyer endalidity ascertainedlhe third
system implies that each land parcel is identifieda map and the rights associated
with it and the name of the owner or owners arengsd. Finally, some countries have

established a dual system, registering both thelsdeed the title and others have
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chosen to establish atypical systems. In the Earog&ommunity there are Member-
states having the title system, others with boéntite and the deed system and others

having atypical systems (HM Land Registry 1998).

Portuguese contract law is based in the contrafredlom principle. Nevertheless, the
jurisprudence usually considers that there arelénge contracts categories: typical and
atypical contracts, the criterion for the distinatibeing the existence of a mandatory or

optional legal regime for the contract.

There are five typical contracts able to transfecreate rightsn rem purchase, gift or

donatiq perpetual rent, lifetime rent and lease.

I) Purchase: this is the contract by which a rightrem is transferred against the
payment of the price in full (Article 874 PCC) oithvinstalments. In this case, the
contract may include a reservation of title cla{fsgicle 934 PCC).

This contract may also include a conditional resetkause. This means that, upon
verification of a given and uncertain future evehg seller as the right to revoke the
sell (Article 927 PCC).

ii) Gift or donatiois the contract by which someone, the donor, teanat his expense,

a thing or a right to someone else, the doneedlaréi40 PCC).

iif) Perpetual rent is the contract by which a tightransferred in return for a rent for
unlimited time (Article 1231 PCC). The total sum bbe paid is unknown in the

beginning of the contract.

Iv) Life time rent is the contract by which a rigbttransferred in return for a rent for
the lifetime of the seller or a third party (Arecl238 PCC). The total sum to be paid is

unknown in the beginning of the contract.

v) Formal procedures: the general rule about tlndb procedure in any contract
aiming to transfer, create or extinguish any righttmover an immovable thing is that
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these are formal contracts. The meaning of forraatracts is that these contracts must
be written and signed in the presence of a pulfiicia called Notario: they are notary
acts (Article 875, 947, 1232, 1239, 1419 PCC andeneral, Article 80, Cédigo do
Notariado, CN). If a contract does not fulfil thilemand, it shall be null and void
(Article 220 PCC). The exception to this rule camsethe lease, were a written
document, signed by the parties is enough (ArildRegime do Arrendamento Urbano,
RAU).

All facts about immovable things are submitted tdadional Register and that includes
creation, transference or extinction of any rightrem (Article 2 Codigo de Registo
Predial, CRP). The Register’s function is to pubéicthe existence of such rights and
situations (Article 1 CRP) and no Notary shall ailthe completion of any contract
having as object a right over an immovable thinthaut the presentation of a valid
statement of the Register (Article 54 CN), so tlghts of the transmitent can be
assessed.

The fact that the contracts aiming to transfeghtin remare Notary acts implies often

the need for the signature of a precontract. Tleegmtract binds the parties to the
signature of the contract (Article 410 PCC) andlisimelude at least the essential
clauses that the parties have agreed. The preconitest be written (Article 410 PCC)

and signed and the parties’ signature shall belitegh i.e., there will be a Notary

certificate to prove the identity of the partiesldhe veracity of the signatures (Article
410 PCCQC).
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Contract Nature Payment Procedures
Purchase Onerous, the price isUpfront Formal contract
determined in Instalments Notary
advance. WhenMixed (upfront and intervention.
instalments are instalments) Subject to the
granted, interest may National
be charged. Register so the
transfer may be
opposable tq
third parties
Gift or donatio Liberality No payment Formal contract
Notary
intervention.
Subject to the
National
Register so the
transfer may be
opposable tq
third parties
Perpetual rent Onerous, price Periodic rent Formal contract,
unlimited Notary
intervention.
Subject to the
National
Register so the
transfer may be
opposable tq
third parties
Life time rent Onerous, price Periodic rent Formal contragt
limited but unknown Notary
intervention.
Subject to the
National
Register so the

transfer may be
opposable tq
third parties

Lease

Onerous. Unable t
transfer the propert

pPeriodic rent
y

right.

Written contrac

Table 7 - Contracts
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Negotiation —> Contract Final
Public Notary [—® Register

) Precontract Inte_rlm
Register

Figure 1 - Conveyancing procedure

3.4 Summary of the chapter

The readings have indicated that some of the keweqis involved could share a
common root: Roman Law. The second book of @wpus luris Civilis starts by
stating thedifferent species property: public, corporate anslate. Most of the ways
property could be acquired are the samegssentiaas the modern ways. The second
section of the second book of t@®rpus luris Civilisintroduces another concept of
vital importance in modern economies: the distorctibetween corporeal and
incorporeal things. Sections four and five of theand book of th€orpus luris Civilis
include a detailed regulation of thsufructusand theususand habitatio The Corpus
luris Civilis also included a section called tBervitutionesrights that rural immovable
or urban immovable have over other immovable. Then& Law has accepted and
incorporated an Ancient Greek concept or form afpprty, theager vectigalis or
emphyteuticariudand that was leased by the Roman state, by tdwnecclesiastical
corporations, and by the Vestal virgins. The falthe Roman Empire of the West give
place to the Feudalism, where land economics dpegdlounder the concept of
EmphyteusisMedieval England was a paradigm of tRisiphyteusisievelopment of

the Feudalism, especially after the Norman invasion
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The Portuguese doctrine receives a direct influérmce the Roman Law and from the
German doctrine and thus regulates the mattesstain in rem(actions over things) in
the book of the law of things included in the Pguese Civil Code. Things are
whatever may be object of a juridical relationslaipg being so, this concept is similar
to the English concept of chose. Things can be ivatle and movable. Immovable
things are a limited portion of land and any cangton in or on it, the waters in or on
it, trees and plants, while connected to it, ang raghts over an immovable thing - the
rights in rem, which may be included in the conagfathoose in actionRightsin rem
are a generic category of rights over things thatude the property right, and is
developed under the principle miimerus clausysvhich means that the righits rem
are those, and those alone, created by law. Tiher®oane common characteristics to all
rights in rem: typicality, consolidation, speciglibr individualization, compatibility or
exclusion; the sequel, the prevalence and the @uyblirhe rightsn remare organized

in three different categories: enjoyment rightsusiy rights and rights in acquisition.

The enjoyment rights are the property right, tisefructus the ususandhabitatiq the
servitutiones the emphyteusisthe surface right, the lease and the possesSioa.
property right is the paradigm of the rigimsrem It is full, consolidated, in principle
perpetual and transmissible. The property right nisey acquired by contract,
succession, usucaption, occupation and accessioae Bre three different paradigms
for the transmission of the property right by meaha contract. The first considers that
the right is transferred by the contract alone,seond considers that the transference
iIs completed with an autonomous act following thetact and the third considers that
both must concur so property may be transferred.

There are different species of property accordmga ttitularity criterion, i. e., the
number of persons (physic or moral) who shareities. tf there is but one owner,
property is singular. If more than one person shaeight, that is joint titularity in the

sense that the property right belongs jointly taertban one person

The minor rightsn remare theusufructustheusus and habitatidheservitutionesthe
emphyteusisthe surface right, the lease and the possesBimusufructusentitles its
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owner to fully use and enjoy a thing during a leditperiod. The right ofisus and
habitatiois the faculty of using a thing to satisfy the @ngi personal and family needs.
The servitutionesare rights belonging to a subject because ofvitseoship over land.
They are not autonomously transmitted and depeamdis maintenance, of the lands
needs. The emphyteusis consists of splitting trepegaty right into two different
domains: the direct domain and the useful domaich &elonging to a different subject.
The direct domain remains with the landlord anddinect domain passes to the tenant,
who will pay an annual fee. The surface right & tight to build and/or keep a building
or plantation in somebody else’s land. The leasieegemporary transference of the use
of an immovable thing in exchange for a pecuniamgensation. The possession is the
power shown when someone acts with a thing in suomanner that it appears to be

exercising the property right.

The security rights, the pawn, the mortgage, thent®n right and the distress and
seizure, are the rights of a creditor over thingkiging to the debtor, to ensure the
satisfaction of his credit. These rights are alwaysessory to a credit satisfaction. The
rights in acquisition are rights over a thing tlaiows its owner to acquire an

enjoyment right over that thing.
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Chapter 4 — Enjoyment Rightsin remin the EC

Member-states

4.1 Aims of the chapter

The present chapter is probably the most challgngind ambitious part of this
research. It intends to summarize and compareufrent status of several aspects of
Property Law in all Member-states of the Europeam@unity. This task is impossible
to perform single handed to any jurist that | knamd especially to me. In fact, the
learning and understanding of 15 different legaleos (in fact, 16, as the United
Kingdom embraces two different legal orders) inpbe least, a working knowledge of
11 different languages, so the law can be readaanohimum national law background
so the law can be understood. This situation, somelery similar to theacte claire
testing in the Cilfit case (Case 283/81 Cilfit a@dhers [1982] ECR, available at
http://curia.eu.int) is, as Prof. Mota Campos momit, “the impossible task” (1998).

Mr Jodo Paulo Teixeira de Matos asked to the naltioranches of Andersen Legal to
answer a questionnaire with the relevant issuedortumately, legal and economic

problems with the headquarters of Andersen Leg#hénUnited States prevented this
cooperation to be completed. Some Questionnairesendnly partially answered and
some other where not answered at all. The firshescase of Austria, Luxembourg,
Finland and Greece and the second is the caselgiuBeand Ireland. My esteemed
colleague Prof. Pascale Lecocq of the Universitd.idge, to whom | deeply thank,

answered the Belgium Questionnaires.

The questionnaireséeAnnex lll. Questionnaire number 1) included a bexplanation
about the objectives of the research and a detedledeptual framework as included in
the previous chapter. A set of instructions wasvdetd and the colleagues were asked
to answer the questions bearing in mind both thectibes and the conceptual
framework, adapting, if necessary, their natioeaiinology to the one resulting from
the conceptual framework, so a uniform view cowddabcertained.
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The guestions covered several areas. The firstheasoncept of immovable thing, the
second was the inventory of the existing enjoymgits in rem and respective
contents, object, limits, obligations to the owragrd duration. The third area was
conveyancing, in particular, the form of the cocisathe participating subjects, the
conveyancing procedure, especially the existencea afiational register and the
obligation, or not, of the registry. Additionall{he respondents were asked to include
brief taxation information related to the conveyaggrocess.

Due to the nature of the source of information udleere will be no references in this
chapter, apart from the present acknowledgmenttaadeference to the contributor’s

name.

4.2 The concept of immovable thing in the EC Membestates
a) Austria

(Contribution of Preslmayr & Partners)

Within the scope of the Austrian Civil Code, landl wiean a part of the surface of the
earth and qualifies as immovable thing. Buildings @nsidered as part of the land and
consequently, it is in principle not possible tepdise of buildings without the land on
which they are built. Real estate (Grundstlick)dfuee means land and buildings. Only
in case of the minor righta rem the building will be considered as a separatet asgk
can therefore be sold or rented without the landwvbich it is built. Includes some

rightsin rem.
b) Belgium
(Contribution of Pascale Lecocq, Université de kejeg

Immovable things are the ones that cannot be toatesp without loosing their

substance. Some rightsremare also considered immovable.
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c) Denmark

(Contribution of Kasper D. Blangsted Henriksen)

Following from The Danish Act on Registration, aimrhovable thing/property”
includes land and excludes all kinds of movabletasas a main principle. However,
the term "immovable thing/property” also includests assets which are connected to
the land, such as buildings, including sheds, gaatgchnical installations etc. Also
trees, plants, fences etc. are considered pattsedbnd and thereby encompassed by

the term "immovable thing/property".

Rightsin remdo not qualify as immovable things. Rights ovemiavable things can be

either privately held rights or publicly held rightRights over immovable things must
be distinguished from rights over movable assefseosonal claims of debt in relation
to the act of security - only rights over immovattiengs can be pledged.

d) Finland

(Contribution of the Andersen Legal Real Estateupjo

Immovable thing is determined as land, buildingg@manent construction, unextracted

minerals and plants attached to an immovable thimttcertain rights rem

e) France

(Contribution of Antoine Allez)

An immovable thing is a thing that cannot be movaticle 517 from the French Civil
Code: “Goods are immovable because of their naturtheir use, or the thing they are
applicable to”. The concept includes land and lingjg which are immovable by their
nature, movable things placed thereon for servi@ang exploiting the immovable,
which are immovable property by their purpose, tsgh rem and immovable things
provided by specific provisions of the law. Thehtg over immovable things that

qualify as immovable things are easements, encurobsa(mortgages, privileges, etc.),
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French leasehold®ihphytéotiquéeases), construction leases. Under French plgnnin
law, depending on the zoning qualification, plofisland may be built upon or
immovable things enlarged. The building rights ate&ached to the land and are a

function of the existing structures.

g) Germany

(Contribution of Detlev Stoecker & Amel Al-Shajlgwi

Immovable things are not defined under German I&erman Civil Code
(“Burgerliches Gesetzbuch, BGB”), which governs ttiel law side of real estate
(land) rather defines “things” as merglysicalones (Sec. 90 of German Civil Code).
Thus, immovable things are land, i.e. separates drthe earth’s surface, which are
listed in the Land Register Index (“Bestandsvetza&’) under a specific number or
recorded according to Sec. 3 paragraph 3 of the dLdRegister Act
(“Grundbuchordnung”).

Rights over immovable things do not qualify as invatde things as a rule. Merely
heritable building rights (“Erbbaurechte” pursuémtSec. 1 of the Heritable Building
Right Ordinance - “ErbbauvO™), condominium or flatownership
(“Wohnungseigentum” pursuant to Sec. 1 of the Camdaum Act — “WEG” -) and
part-ownership — horizontal property (“Teileigentupursuant to Sec. 1 Condominium
Act) qualifies as “restricted” ownership rights.tBaights are sold and conveyed in the

same way as the ownership of immovable.

h) Greece

(Contribution of the Andersen Legal Real Estateupjo

Greek law considers immovable thing the ground angl movable thing firmly
attached to the it especially buildings; the pradafcthe immovable as long as it is
connected with the soil, the underground waters spmohgs and the seeds and plants

once showed and planted.
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i) Ireland

(Contribution of the Andersen Legal Real Estateupjo

Immovable thing is land, including tenements, aecktitaments, houses and buildings,
of any tenure. Tenements are whatever can be thhecswf tenure, hereditaments are
that which is capable of devolving upon death; eltesms are used in a general sense to
include such things as houses and land and thes nighich arise from then. Tenure

denotes the holding of land.

) Italy

(Contribution from Ugo A. Milazzo)

Immovable thing is defined in the Italian Civil GadAccording to Article 812 of the
Italian Civil Code, “immovable things” are the Iandncluding springs and
watercourses, and - generally - whatever is phigieamnexed to it including any
buildings firmly and permanently united to the grduMills, baths and other floating
constructions are also involved so long as theyaademeant to permanently be steadily
secured to the shore or to the riverbed for th@gaes of their use. Righits remare
not immovable things. Italian law singles out twaimcategories of rights respectively
told diritti reali (real rights) andliritti personali (personal rights). On the one hand, real
rights — including the so calletiritti reali di garanzia- consists of the rights entitling to
draw from a thing — no matter whether movable anowable — all or part of its legally
granted utilities, whilst, on the other hand, peedorights entitles the creditor to

demand a performance from one or more given indalsd

k) Luxembourg

(Contribution of the Andersen Legal Real Estateupjo

Immovable thing consists of land and constructithreseon.Rights in rem are also

immovable things.
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l) The Netherlands

(Contribution of Marieke Enneman & Leon Hoppenbreusy

An immovable thing is a tangible object that canbetphysically moved, particularly
land or buildings. There is an official translatiohSection 3 of Book 3 of the “Dutch
Civil Code” (from 1990):

"1. The following are immovable: land, unextractatherals, plants attached to land,
buildings and works durably united with land, eitk@ectly or through incorporation
with other buildings or works.

2. All things which are not immovable, are moveable

Rights over immovable things in general are not awable themselves. Nevertheless,
some of those rights (i.e. surface rights, longhtégase) do need to be registered in a

notary deed and registered in order to become inafrlev

The Dutch law system is based upon registered propestead of the immovable

things as basic assumption. Some rights over imblevhings can also be qualified as
registered property, which doesn’'t make them imrbtajabut makes it necessary to
follow the system of registered property which sgstrequires the use of notary deeds

and registration at the Land Register (“Kadaster”).
m) Spain
(Contribution of Oscar de Santiago)

According to Article 334 of the Spanish Civil Codenmovable things” are the land,

buildings, roads and any kind of constructions aelthéo the ground, and, generally,
whatever is attached to any immovable thing inxadio permanent way. Also mines,
stagnant waters, docks and other constructions, favating, when they are destined to
remain in a fixed point of a river, lake or coaBgpensations and any rightremover

immovable things.
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According to Article 334 of the Spanish Civil Codgghts in rem over immovable

things are qualified as immovable things.

Spanish law singles out two main categories oftsigbspectively toldlierechos reales
(rightsin rem) andderechos personalgpersonal rights). Rights rem consist of all
those rights entitling to draw from a thing — noti@awhether movable or immovable —
all or part of its legally granted utilities, withe consequent third parties’ obligation to
respect the relationship between the rightem holder and the thing. Personal rights
consist of those rights entitling the creditor arthnd a performance from one or more
given individuals (debtors).

n) Sweden

(Contribution of Per Mansson)

An immovable thing is land, two-dimensionally defthincluding appurtenances and
fixtures. These are foremost physical fixtures agdimgs, threes and other plants.
(Chapter 1 and 2, Swedish Land Code). Rightemare moveable things.

0) United Kingdom (England and Wales)

(Contribution of Andrew Lewry)

Immovable property is land or “real property” andludes things such as buildings and
trees and other constructions. Immovable propésty iacludes fixtures attached to the
land; whether or not any thing is attached to twedldepends on the degree of
annexation. Land includes “corporeal hereditamentisich refer to the physical and
tangible characteristics of land and “incorporearelditaments” which refer to
intangible rights enjoyed in respect of land (se®Ww). This is to be contrasted with
“personal property” which, in the context of laral includes the chattels within a

property. Personal rights are not normally regaedapable of binding third parties.
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Incorporeal hereditaments are intangible rights.ekample of such a right is the right

of way which one landowner may have over the lah@drmther. Other such rights
include mortgages and covenants in equity.

p) Synoptic table

Country Land Buildings Rights in rem
Austria Yes Yes Yes
Belgium Yes Yes Yes
Denmark Yes Yes No
Finland Yes Yes Yes
France Yes Yes Yes
Germany Yes Yes Yes
Greece Yes Yes Yes
Ireland Yes Yes Yes
Italy Yes Yes No
Luxembourg Yes Yes Yes
Netherlands Yes Yes No
Portugal Yes Yes Yes
Spain Yes Yes Yes
Sweden Yes Yes No
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United Kingdom Yes Yes Yes
Immovable

property

Table 8 - Coverage of the concept of immovableghin

4.3Rightsin rem
4.2.1 Austria

No answers were gathered in this matter.

4.2.2 Belgium

(Contribution of Pascale Lecocq, Université de kjeg

The property right or droit de propriété is established in Article 544 C. civ.: “La
propriété est le droit de jouir et disposer dessebode la maniére la plus absolue,
pourvu qu’'on n’en fasse pas un usage prohibé galole ou par les reglements”. It
includes the powers to use, enjoy (i.e., the pdweent, let, borrow, or gain whatever
contractual benefit without losing the right ovke tthing), transfer the right either by
contract or succession, to exclude others fromudistg the right and the power to
bring to action those who do it and the power tstrdg the thing. There are limitations
to the right: Legal limitations of the right: “powr qu'on n'en fasse pas...”, the
collision of rights either between two propertyhtig) or between property right and
other rights i.e. authorship; théories jurisprudgies de I'abus de droit et des troubles
de voisinage and the public interest, mainly relai® the right to build: régles de
l'urbanisme. The property right is perpetual andlyoexceptionally temporary

(exceptions strictly determined by law).

The usufruct, ousufruit (art. 578 a 624 C. civ.) is foreseen in ArticleB5CZ. civ.:

“L’'usufruit est le droit de jouir des choses domt autre a la propriété, comme le
propriétaire lui-méme, mais a la charge d’en comsela substance”. It includes the
powers of use, enjoy (i.e., the power to rent,detrow, or gain whatever contractual

benefit without loosing the right over the thingdansfer and exclude others from
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disturbing the right and the power to bring to @ttthose who do it. Contractual
obligations may exist if usufruct finds its soumea contract. The legal obligations: a)
before taking possession of the thing, the usufiargt must find some one who gives
surety and an inventory must be drawn up; b) dutiregright, the usufructuary must
pay the ordinary costs of the thing and maintaid e usufruct is always temporary:
For physical persons, the right is for life, unlasgeculiar time has been set (when the
origin is contractual); for legal persons (compani@ the right can be created for

maximum 30 years (619 civil code).

The use and inhabit, alroits d’'usage et d’habitations established in articles 625 to
636 C. civ. It includes the powers to use or inhahbi immovable thing but the droit
d’'usage may also be set on a moveable thing.nbtisransmissible and it includes the
power to exclude others from disturbing the rigid ¢he power to bring to action those
who do it. Its limitations and duration are the saas to, mutates mutandis, the

usufruct.

The easements, eervitudesare foreseen in articles 637 to 710 bis. C. cnicke 637:
“Une servitude est une charge imposée pour l'usegd'utilité d'un héritage
appartenant a un autre propriétaire”. Servitudelside the power to use an immovable
or part of it (i.e. right of way). It is transmibs automatically with the dominant land
or building. Servitudes are perpetual but a limalh be set by contract. The right comes
to an end if not used during 30 years (706 Civilejo People may apply to the judge to
suppress an easement that has lost any utility§i&lGivil Code added in 1983). Legal

easements have their own rules.

The emphyteusisr emphytéos@oi du 10 janvier 1824- dutch origin) is definas "un
droit réel qui consiste a avoir la pleine jouisgadtin immeuble appartenant a autrui,
sous la condition de lui payer une redevance atleusgit en argent, soit en nature, en
reconnaissance de son droit de propriété”. It oetuthe use, enjoy (i.e., the power to
rent, let, borrow, or gain whatever contractualddgrwithout losing the right over the

thing and the power to construct and is transmisdly contract and succession. The
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obligation to pay is fundamental. The duration isimum 27 years and maximum 99

years.

The surface right, adroit de superfici€loi du 10 janvier 1824- dutch origin) is defined
as “un droit réel, qui consiste a avoir des batisieauvrages ou plantations sur un
fonds appartenant a autrui.” It includes the powafease and enjoy (i.e., the power to
rent, let, borrow, or gain whatever contractualdsinwvithout losing the right over the
thing). It is transmissiblatervivosandmortis causalt is always temporary: maximum

50 years but it can be renewed (art. 4).

The lease, oball, is a personal right (droit personnel de jouisedasu d’un contrat de
bail); it is not a “real” right in belgian law. ihcludes the power to use an immovable
thing (or movable) and is transmissible with thedlard’s consent.

4.2.3 Denmark

(Contribution of Kasper D. Blangsted Henriksen)

The property right, in Danishiét over fast ejendomincludes the power to use, enjoy,
transfer the right either by contract or successiu the power to exclude others from
disturbing it and bring to action those who dorite main limitations of the right are

the property social function, the collision of rigtand the public interest. The property

right is generally perpetual.

The usufruct, in Danish therivatretlige servitutter includes the powers to use, enjoy
and, depending on the terms and conditions, mafgrdmsmissible by contract. Also
includes the power to exclude others from distigliive right and the power to bring to
action those who do it. It is temporary and maesblished by contract, testament or

prescription.

The use and inhabit right, in Danidbrugsret’, includes the power to use or inhabit an
immovable thing and may be transmissible dependimghe terms and conditions of

the contract. Also includes the power to excluderd from disturbing it and to bring to

action those who do it. May be temporary or nopemeling on the contract, and the
main obligations are contractual.
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The easements, in Danisbetvitut, may be positive and negative. The first allows t
its holder to make use of an immovable thing aedigative imposes the obligation of
refraining from certain acts. The negative easesn@iaty be deviated by a public plan.

Theemphyteusias such is unknown in Denmark.

The surface right is very similar to the referefreenework but subject to regulations

and district plans.

The lease, in DanisHéje’ is perpetual unless the contract establishesield period.

Sublease is possible for limited periods undemgexircumstances.
4.2.4 Finland

No answers where gathered in this matter.

4.2.5 France

(Contribution of Antoine Allez)

Land is generally holded under the property ridpteine propriét¢ This right is

perpetual and absolute. There are two variationshisf right: horizontal property
(copropriété and volume units and these variations are dspégial characteristics of
the immovable thing they relate to: the first retato units within buildings and the

second to buildings to be constructed over pubkcls and railways.

Minor rights in rem exist in France: theusufructiq the surface right and the
emphyteusisTheusufructio(usufruif) gives the rights and obligations on the income to
its owner and is limited in time, not exceeding y&¢ars. The surface righbdil a
construction requires its owner to construct a building on thed and may last
between 18 and 99 years. When it expires the Ingiderected will revert to the owner
of the land. Theemphyteusigbail emphythéotigyes very similar to the surface right,

with the difference that its owner is not obligeduild.
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4.2.6 Germany

(Contribution of Detlev Stoecker & Amel Al-Shajlgwi

Under German Civil Law, the Property right is definas the right to possess, use and
dispose ofand in the most absolute way as long as no pradihise is made thereof.
There are restricted right® rem such as condominium ownership, surface right
‘Erbbaurechte’ the usufructio ‘Nie3brauch, the acquisition of which is generally
subject to the same statutory provisions as theegpty right. Servitudes are also a

minor form of rightan rem.

The surface right entitles its holder to erect amah or acquire buildings, works or
plantations on land which remains in the ownersiiifhe grantor. For the duration of
his right, the holder is the sole owner of suclcie assets; he may use, enjoy or
demolish them provided that he returns the lanthéncondition he obtained it. This
right is usually is granted for a period of 30 ® @ears but, as there are no statutory
time restrictions it can also be granted for a t&mar longer period or for an unlimited
time. Rules applying to the purchase and trandféheosurface right, are the same as
to the acquisition of property. Instead of a pusghprice, the holder will usually pay

an annual rent (land reriErbbauzing.

The right of usufruct Niel3brauch’is a restricted righin rem which allows the
usufructuary to temporarily use and enjoy realenspnal property belonging to a third
party, provided that its substance is preserved.right of usufruct is typically granted

for a long-term period. It can neither be trangfémor pledged.

The servitudes are limited rights for an owner oé garcel to use or prevent use of
some kind of a neighbouring parcel. The right isr@xted to a parcel, like rights of

way.

The lease is not a rigim remin Germany. Registered leases are defined in&eto

42 of the Condominium Act (“Wohnungseigentumsges&EG”). Such registered
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leases have to be registered with Section Il of_.tned Register as encumbrances and
thus constitute rightsy rem Transmissible and inheritable (Sec. 33 Condonmiut).
Includes the power to exclude others from distughive right and the power to bring to
action those who do it (Sec. 34 para. 2 Condominict). According to Sec. 33
Condomium Act the Lessee has to maintain the conddf the premises and has to
meet the costs of maintenance and be considerdite afterests of other beneficiaries
while exercising the right. May be perpetual if et upon (subject to Sec. 41

Condominium Act).

4.2.7 Greece

No answers were gathered in this matter.

4.2.8 Ireland

No answers were gathered in this matter.

4.2.9 Italy

(Contribution from Ugo A. Milazzo)

The property right is the right to fully and exdledy enjoy or dispose of things within

the extents and under the obligations establishetdelaw.

These are minor righia remon things belonging to third parties, which mayitithe
powers of enjoyment normally granted to the owmeese rights are the surface right,
the emphyteusjsthe usufruct, theisus and habitati@and theservitutiones The surface
right makes reference to the ownership of the mgldr whatever is resting upon it and
is distinguished from land ownership. Tleenphyteusisconsists of a right whose
extension is very similar to the property rightingehowever limited by the obligation
to improve the land conditions and to pay a pecaldiental to the owner. The usufruct
consists of the right of temporarily enjoying prdps belonging to others by
complying with its economic destination. It canrmtceed either the life of the
beneficial owner or the duration of 30 years, #érged to corporate bodiddsus and
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habitatio are two more limited types of usufruct. The fitstthe right to make use of a
property and should it be productive, collect itgté to the extent of his/her own needs
and the needs of his/her family. The second, igititeé to live in a house within the
extents of his/her own needs and the needs ofehifimily. Servitutionesare burdens
imposed on a real estate (servant land) in favbanother real estate (dominant land).
Servitutionean be compulsorily or voluntarily constituted ahd most frequent type

is the right of way.

4.2.10 Luxembourg

(Contribution of Andersen Legal Real Estate Group)

The property right is the right to enjoy and dispo$ assets in the most absolute way,
provided that no use is made thereof that is praulor that might jeopardise the rights
of every other third owners. There are minor rightrem in Luxembourg: the

emphyteusighe surface right and the usufruct.

The emphyteusisor ‘droit d’'emphytéoseallows the holder to use and enjoy property
belonging to a third party for a yearly payment maa cash or in kind. It must be
granted for a fixed period of time varying betwe&hand 99 years. The holder is able
to freely transfer his right to any third partythaut the prior consent of the owner. The
surface right droit de superficie’is a rightin rem granted for a fixed duration of a
maximum of 50 years (renewable), which allows tbkelér to own and erect buildings,
works or plantings on a property belonging to aentkor the duration of the contract,
ownership of the land and ownership of the buildirthereon are distinct. The
usufructio allows the temporary enjoyment of a property bgilog to another. If
granted to an individual, the usufruct generallyy anly be terminated upon the
occurrence of a certain event and its term may exateed the lifetime of the

beneficiary. If granted to a corporate bodysafructiois limited to 30 years.
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4.2.11 Netherlands

(Contribution of Marieke Enneman & Leon Hoppenbreusy

The property right is defined as the most absalgte one may have with respect to an
asset. The owner may exclusively enjoy and dispbsssets and acquire the proceeds
of them, provided that the use is not incompatibith the rights of others and the

written and unwritten laws.

The property right may relate to an apartment oaction of a building
‘appartementsrechtor, within the conceptual framework, Horizontabperty. There
are minor rightsn rem emphyteusig erfpacht), the surface right ¢pstalrecht), the
usufructio (‘vruchtgebruik). The emphyteusig’erfpacht) is a rightin rem which
allows its holder to enjoy an immovable thing begimg to a third party in
consideration for a yearly charge (a significanfroqt payment may also be agreed
upon). It can be contracted for a determined oretaerthined period of time. The
surface right Opstalrecht) is a rightin rem of determined or undetermined duration
allowing its holder to own or to acquire buildingsprks or plantations in, on or
above a property erected on a property belonging tioird party. By establishing a
surface right, the ownership of the land and theexship of the building(s) thereon is
split. The usufruct ¢ruchtgebruik™ is a rightin remwhich allows the owner of the
usufruct to temporarily use and enjoy a real ospeal property belonging to a third
party. The right is in accordance with the regolasi as set out in the document
granting the right of usufruct or in the absenceuwth regulations, in accordance with
the type of the property concerned and the locatarns. The right of usufruct is
essentially a temporary right. If it is grantedatprivate individual, it may not exceed
the lifetime of the usufruct owner and will expwa his death, even if he dies before
the expiration of the usufruct date. The right stifuuct established for the benefit of

a corporate body cannot exceed thirty years.

4.2.12 Spain

(Contribution of Oscar de Santiago)
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The property right is defined as the most absalgte one may have with respect to an
asset. The owner may exclusively enjoy and dispbsssets and acquire the proceeds
of them, provided that the use is not incompatibith the rights of others and the
written and unwritten laws. The surface right ispecial right over the surface of the
plot, which permits the construction of buildinggeo or under the land that do not

belong to the constructor. This right may not exic@@ years.

The usufructio is the right to use and have theefieaf the plot granted to the owner
to another person. This right can be onerous erdral can be for the entire life of the
person to whom it is granted or, on the contrarst for a specified term.

4.2.13 Sweden

(Contribution of Per Mansson)

‘Aganderitt till fast egendomor the property right, includes the power to wsgpy,
transfer the right by either contract or successiat the power to exclude others from
disturbing it and bring to action those who dorite main limitations of the right are
the property social function, the collision of righand the public interest, especially
related to the ius edificandi. The right to excludkers is limited by the legal right of
access to private landAllemansratt (“Everyman’s right”) which entitles anyone to
walk on other person’s property and to stay theneporarily, provided this behaviour
is not disruptive and does not cause any damags. right is not regulated by any

statutory provision.

Nyttjanderatt or usufruct, includes the powers to use, enjay, (the power to rent, let,
borrow, or gain whatever contractual benefit withlmsing the right over the thing). It
also includes the right to benefit from the reléviamts and the power to exclude others
from disturbing the right and the power to bringatdion those who do it. Limitations
in form of “everyman’s right” (as described aboappear. Usufruct in form of a rented
apartment is not fully transferable. Subletting ke approved by the owner of the

immovable or by the rent tribunal. It is always perary.
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Anvandande och boender use and inhabit, includes the power to usaloabit an
immovable thing. It is not transmissible (exceptotlyh subletting). It includes the
power to exclude others from disturbing the righd $he power to bring to action those

who do it. It is always temporary.

Tomtratt or the surface right, includes the power to esgoy (i.e., the power to rent,
let, borrow, or gain whatever contractual benefibaut losing the right over the thing),

transmissiblentervivosandmortis causa

Servitut or easements, includes the power to use sometbingart of another
immovable thing. Easements based on contractsaarautomatically transferred with
the dominant land. If the easement is registegeduiomatically transferred. Perpetual,
unless the dominant property is sold with contraiceasement not registered in the
property register and the easement is not resenvibe transfer agreement.

Hyra, or lease, includes the use of an immovable thingnsmissible with the
landlord’s consent. The rent tribunal could accsydbletting of an apartment if the
landlord refuses his consent.

4.2.14 United Kingdom (England and Wales)

(Contribution of Andrew Lewry)

The United Kingdom includes England and Wales, I8adtand Northern Ireland. Each
of these three areas comprise different legaldigi®ns and, whilst the laws relating to
real property law in each of the jurisdictions dpeoadly similar, differences
nevertheless do arise both in substantive and guoaklaw. This study will analyse it

from the English and Wales legal system point efwi

The principal statutes relating to property law dre Law of Property Act 1925, the
Trustee Act 1925 and the Land Registration Act 19PBese statutes divide real
property into land or property itself which may égher freehold or leasehold and

interests in land, which may be either legal oritadple and which may be enforceable
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against all the world (rights rem) or only between the parties themselves (rigits
personam There are two kinds of ownership: absolute @l&gand under trusts or
similar arrangements ("equitable" or "beneficialReal estate can be owned either
absolutely and for an unlimited duration (“freelipldr may be rented from another
person under a lease for a specified period ("fedd®. There are no limits on the
length of a lease, but the length chosen may hther gonsequences. Both a freehold
and a leasehold owner may create leases of tteepy provided that, in the case of a
leasehold owner, the owner's own lease allows &g that the new lease created

("sub-lease") is shorter than the owner’s own lease

Freehold ownership equates to absolute ownershipanit provides for the right to
own, occupy and dispose of the land and any bgfion the land. Anything that is
fixed or annexed to the land or buildings is terradtkture and is treated as part of the

land.

The usufruct is concept is not recognised undetatweof England & Wales although
the use of trusts is common (i.e. someone other tthelegal owner of an estate holds
the beneficial interest). There are two types udttr“Express Trust” — where the owner
of a legal title in land expressly declares himsaslfa trustee of that title for another and
“Implied Trust” — arising by operation of law. Thkeare two types of implied trust —

resulting trust and constructive trust.

The use and inhabit is similar to the “Licence” ¢ontrast to a lease). A licence confers
a personal permission to occupy, as opposed tstateen land conferred by a lease.
The minimal function of a licence is to suspendbility for trespass. No proprietary
right is created. There are two types of licentré licence” (personal permission to
enter someone else’s land without consideratiod)“aantractual licence” (permission

to be present on land under an express or impbatact).

The easements include the use of something oropamother immovable thing (i.e.
right of way) — a positive or negative right of useer the land of another. There must

be a dominant tenement and a servient tenemeneaement must “accommodate”
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the dominant tenement, the dominant and serviemtments must be owned or
occupied by different persons and the easement Imeushpable of forming the subject
matter of a grant. It is transmissible automatjcalith the dominant land or building.

The Emphyteusis as such is inexistent in Englardd \&iales. Nonetheless, the long
lease is a normal estate. A leésetenancy) is used when something less than atiesol
ownership is intended. It provides the leasehotidenant with the exclusive right to
use, occupy or take the profits from land or th@Mlor part of a building on set terms.
There is no limit on the length of a lease, whicayrbe for a fixed term, by way of a
periodic tenancy. A lease will usually be grantedd premiunia capital sum) or for a
periodic rent (monthly, quarterly or any other pdjior a combination of bothLong"
leases usually last for at least 50 years at a mmment containing only limited
restrictions and obligations on the tenant. In meases the tenant under a long lease
will effectively be in the same position as if ivoed the freehold interest in the land.

Usually a lump sum or "premium” is paid at the etits

The “lease” or “tenancy”, term of years absoluté (&)(b) Law of Property Act 1925),
implies the right of exclusive possession for sedeinate period in exchange for rent
or other consideration. The demised premises meistiéntified with certainty, the
parties to a lease must be legally competent aedeidise is transmissible with the

landlord’s consent by way of assignment or subdeas

A lease will invariably contain a provision enalglithe landlord to end the lease if the
tenant is in breach of any of its lease obligati@mush as non payment of rent) known
as "forfeiture”. Forfeiture clauses are subjech ®tatutory right for the tenant to apply
to the Court for denial of this remedy ("reliefofn forfeiture) which would normally
be granted, subject to the breach in question lmngcted.

4.4 Summary of the chapter

In Austria land means a part of the surface ofdagh and qualifies as immovable
thing. Buildings are considered as part of the ldRekl estate (Grundstick) therefore

means land and buildings. The concept of immowtilitg includes some rights rem
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The definition of immovable thing in Belgium inclesl land, as well as buildings that
are incorporated in the land on which they haven lmeastructed. Righie remare also

considered immovable things.

In Denamrk immovable thing includes land and buatdi Rightsn remdo not qualify

as immovable things.

Immovable thing in Finland is determined as landiding or permanent construction,
unextracted minerals and plants attached to an wrabie thing and certain rights

rem

In France an immovable thing includes land anddmgls which are immovable by
their nature, movable things placed thereon foriseig and exploiting the immovable,
which are immovable property by their purpose, tsgh rem, and immovable things
provided by specific provisions of the law. Thehtg over immovable things that
qualify as immovable things are easements, encurobsa(mortgages, privileges, etc.),

French leaseholdsifphytéotiquéeases), construction leases.

Immovable things in Germany are land and heritébi&ling rights, condominium or

flat ownership and part-ownership.

Greek law considers immovable thing the land andraavable thing firmly attached

to the it especially buildings.

In Irish law immovable thing is land, including &nents, and hereditaments, houses
and buildings, of any tenure. Tenements are whateare be the subject of tenure,
hereditaments are that which is capable of devgluipon death; these terms are used
in a general sense to include such things as hamktand and the rights which arise
from then. Tenure denotes the holding of land.

Immovable thing is defined in the Italian Civil Godnd includes the land and whatever
is physically annexed to it including any buildirfgsnly and permanently united to the
ground. Rightsn remare not immovable things.
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In Luxembourg immovable thing consists of land apndstructions thereomRightsin

remare also immovable things.

In the Netherlands an immovable thing is a tangdilgect that cannot be physically
moved, particularly land or buildings. Some rigbtser immovable things qualify as

immovable things.

The Dutch law system is based upon registered propestead of the immovable

things as basic assumption. Some rights over imbleuvhings can also be qualified as
registered property, which doesn’'t make them imrbteyabut makes it necessary to
follow the system of registered property which sgstrequires the use of notary deeds

and registration at the Land Register (“Kadaster”).

According to Article 334 of the Spanish Civil Codenmovable things” are the land,
buildings, roads and any kind of constructions aelthéo the ground, and, generally,
whatever is attached to any immovable thing inkxadio permanent way. According to
Article 334 of the Spanish Civil Code, righiis rem over immovable things are
qualified as immovable things.

In Sweden an immovable thing is land including afgmances and fixtures. Rights

remare moveable things.

In England and Wales immovable property is land‘real property” and includes

things such as buildings and trees and other ecatgins. Immovable property also
includes fixtures attached to the land; whethenairany thing is attached to the land
depends on the degree of annexation. Land incladgsoreal hereditaments which
refer to the physical and tangible characteristicnd and incorporeal hereditaments

which refer to intangible rights enjoyed in respafdiand.

The property right in Belgium includes the powersise, enjoy, transfer the right either
by contract or succession, to exclude others fra@tuiding the right and the power to
bring to action those who do it and the power tetrdg the thing. The usufruct, or
usufruit includes the powers of use, enjoy, tranafel exclude others from disturbing
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the right and the power to bring to action thosewh it. Contractual obligations may
exist if usufruct finds its source in a contraatl degal limitations do apply. The use and
inhabit, includes the powers to use or inhabit ammovable thing. It is not
transmissible. Its limitations and duration are Haene as tomutatesmutandis the
usufruct. Servitudes include the power to use anomable or part of it. Servitudes are
perpetual but a limit can be set by contract. @mphyteusisr includes the use, enjoy
and is transmissible by contract and successioastiface right, includes the power of
use and enjoy. It is transmissibigervivosandmortis causalt is always temporary:

maximum 50 years but it can be renewed. The lead®lil, is a personal right.

The Danish property right, includes the power te, &hjoy, transfer the right either by
contract or succession and the power to excluder®tinom disturbing it and bring to
action those who do it. The main limitations of thght are the property social function,
the collision of rights and the public interest.eTproperty right is generally perpetual.
The usufruct, includes the powers to use, enjoy, a@egending on the terms and
conditions, may be transmissible by contract. temporary and may be established by
contract, testament or prescription. The use andhih right, includes the power to use
or inhabit an immovable thing and may be transiissiepending on the terms and
conditions of the contract. May be temporary or, depending on the contract, and the
main obligations are contractual. The easements lpeapositive and negative. The
emphyteusigs such is unknown in Denmark. The surface rightery similar to the
reference framework but subject to regulationsdisttict plans. The lease, is perpetual
unless the contract establishes a limited peridihté. Sublease is possible for limited

periods under certain circumstances.

In France land is generally holded under the ptgp@ght. This right is perpetual and
absolute. Minor rightsn remexist in France: thesufructiq the surface right and the
emphyteusisTheusufructiogives the rights and obligations on the incomeasmwner
and is limited in time, not exceeding 30 years. $hdace right requires its owner to
construct a building on the land and may last betwi8 and 99 years. Teenphyteusis
Is very similar to the surface right, with the difénce that its owner is not obliged to
build.
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Under German Civil Law, the Property right is definas the right to possess, use and
dispose ofand in the most absolute way as long as no pradhise is made thereof.
There are restricted rights in rem, such as conaglomi ownership, surface righhe
usufructiq the acquisition of which is generally subjectie same statutory provisions
as the property right. Servitudes are also a mioon of rights in rem.The surface
right entitles its holder to erect and own or acguildings, works or plantations on
land which remains in the ownership of the grantte right of usufruct is a restricted
right in remwhich allows the usufructuary to temporarily usd anjoy real or personal
property belonging to a third party, provided tiigsubstance is preserved. The right of
usufruct is typically granted for a long-term pekidt can neither be transferred nor
pledged. The servitudes are limited rights for amer of one parcel to use or prevent
use of some kind of a neighbouring parcel. Thetiglbonnected to a parcel, like rights

of way. The lease is notright in remin Germany.

In Italy the property right is the right to fullyd exclusively enjoy or dispose of things
within the extents and under the obligations eitiabtl by the lawThere are minor
rights in rem on things belonging to third parties, which mayitirime powers of
enjoyment normally granted to the owner. Thesetsigire the surface right, the
emphyteusighe usufruct, thasusandhabitatio and theservitutionesThe surface right
refers to the ownership of the building or whateverresting upon it and is
distinguished from land ownership. Témphyteusisonsists of a right whose extension
is very similar to the property right, being howelmited by the obligation to improve
the land conditions and to pay a periodical retetahe owner. The usufruct consists of
the right of temporarily enjoying properties belogto others by complying with its
economic destinatiorJsusandhabitatio are two more limited types of usufruct. The
first is the right to make use of a property andusth it be productive, collect its fruits
to the extent of his/her own needs and the needsstifer family. The second is the
right to live in a house within the extents of he/ own needs and the needs of his/her
family. Servitutionesare burdens imposed on a real estate (servad ilarfavour of
another real estate (dominant lan8grvitutionescan be compulsorily or voluntarily
constituted and the most frequent type is the ogktay.
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The property right in Luxembourg is the right tgagnand dispose of assets in the most
absolute way, provided that no use is made thetetfis prohibited or that might
jeopardise the rights of every other third owndrsere are minor righin rem in
Luxembourg: theemphyteusisthe surface right and the usufruct. Témphyteusis
allows the holder to use and enjoy property belogpgo a third party for a yearly
payment made in cash or in kind. The surface ightrightin remgranted for a fixed
duration of a maximum of 50 years, which allowsttb&ler to own and erect buildings,
works or plantings on a property belonging to aenthThe usufructio allows the
temporary enjoyment of a property belonging to hewtlf granted to an individual, the
usufruct generally can only be terminated uponot@irrence of a certain event and its
term may not exceed the lifetime of the beneficidingranted to a corporate body, a

usufructio is limited to 30 years.

In the Netherlands, the property right is definedree most absolute right one may have
with respect to an asset. The owner may exclusigsjgy and dispose of assets and
acquire the proceeds of them, provided that thesuset incompatible with the rights
of others and the written and unwritten laws. Thare minor rights in rem:
emphyteusisthe surface right, thesufructio Theemphyteusiss a rightin remwhich
allows its holder to enjoy an immovable thing bejmg to a third party in
consideration for a yearly charge. The surfacetrigla rightin rem of determined or
undetermined duration allowing its holder to ownteracquire buildings, works or
plantations in, on or above a property erected property belonging to a third party.
By establishing a surface right, the ownershiph# kand and the ownership of the
building(s) thereon are split. The usufruct isghtin remwhich allows the owner of
the usufruct to temporarily use and enjoy a regbensonal property belonging to a
third party. The right of usufruct is essentiallyeanporary right. If it is granted to a
private individual, it may not exceed the lifetimkthe usufruct owner and will expire
on his death, even if he dies before the expirabibthe usufruct date. The right of

usufruct established for the benefit of a corpobatdy cannot exceed thirty years.
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In Spain, the property right is defined as the naisolute right one may have with
respect to an asset. The owner may exclusivelyyeand dispose of assets and acquire
the proceeds of them, provided that the use isneompatible with the rights of others
and the written and unwritten laws. The surfachtrig a special right over the surface
of the plot, which permits the construction of dinlgs over or under the land that do
not belong to the constructor. This right may nateed 99 years. Thasufructiois

the right to use and have the benefit of the plahted to the owner to another person.
This right can be onerous or free and can be ®etttire life of the person to whom it

is granted or, on the contrary, just for a spediferm.

In Sweden, the property right, includes the poweuge, enjoy, transfer the right by
either contract or succession and the power toudgcbthers from disturbing it and
bring to action those who do it. The main limitasoof the right are the property social
function, the collision of rights and the publiddarest, especially related to the ius
edificandi. The right to exclude others is limiteg the legal right of access to private
land, which entitles anyone to walk on other pessgroperty and to stay there
temporarily, provided this behaviour is not disruptand does not cause any damage.
This right is not regulated by any statutory prmns The usufruct, includes the powers
to use, enjoy. It also includes the right to berfefim the relevant fruits and the power
to exclude others from disturbing the right and plogver to bring to action those who
do it. Limitations in form of “everyman’s right” ¢adescribed above) appear. The use
and inhabit, includes the power to use or inhabitilamovable thing. It is not
transmissible. It includes the power to excludeergtifrom disturbing the right and the
power to bring to action those who do it. It is aj@ temporary. The surface right,
includes the power to use, enjoy, and is transhiessitervivosandmortis causaThe
easements, include the power to use something roropanother immovable thing.
Easements based on contracts are not automatiGailferred with the dominant land.
If the easement is registered, is automaticallynsiierred. Perpetual, unless the
dominant property is sold with contractual easenrestt registered in the property

register and the easement is not reserved in dnefar agreement. The lease, includes
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the use of an immovable thing, transmissible wite andlord’s consent. The rent

tribunal could accept subletting of an apartmettieflandlord refuses his consent.

In England and Wales the principal statutes rejato property law are theaw of
Property Act 1925the Trustee Act 192%nd theLand Registration Act 1925 hese
statutes divide real property into land or propédglf which may be either freehold or
leasehold and interests in land, which may be eldgal or equitable and which may
be enforceable against all the world (riglts rem) or only between the parties
themselves (rightg personam There are two kinds of ownership: absolute @l8g
and under trusts or similar arrangements ("equetadnl "beneficial”). Real estate can be
owned either absolutely and for an unlimited dorat{'freehold™) or may be rented
from another person under a lease for a specifegmbg ("leasehold”). There are no
limits on the length of a lease, but the lengthseimomay have other consequences.
Both a freehold and a leasehold owner may creaseeof their property provided that,
in the case of a leasehold owner, the owner’'s @asd allows this and that the new
lease created ("sub-lease") is shorter than theedsvown lease. Freehold ownership
equates to absolute ownership in that it providestiie right to own, occupy and
dispose of the land and any buildings on the |&mything that is fixed or annexed to
the land or buildings is termed a fixture and éated as part of the land. The usufruct is
a concept that is not recognised under the lawngidhd & Wales although the use of
trusts is. The use and inhabit is similar to thécéhce” (in contrast to a lease). The
easements include the use of something or pamathar immovable thing (e.g. right
of way) — a positive or negative right of user otrex land of another. There must be a
dominant tenement and a servient tenement, theneasemust “accommodate” the
dominant tenement, the dominant and servient tenesmmeust be owned or occupied
by different persons and the easement must be leapbtorming the subject matter of
a grant. It is transmissible automatically with tdeminant land or building. The
emphyteusiss such is inexistent in England and Wales. Nethesgk the long lease is a
normal estate. A leaséor tenancy) is used when something less than watesol

ownership is intended.
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CHAPTER FIVE — COMPARATIVE ANALYSIS OF THE ENJOYMENT RIGHTS
IN REM

Chapter 5 — Comparative analysis of the Enjoyment

Rights in rem

This Chapter refers to comparative tables includeshnex VI — Comparative tables

5.1 Property right

Let us remember the concept of property right idetliin the conceptual framework, as
that is the starting point for the answers gatheféeé analisys of the national institutes

will focus only on the aspects that diverge from tlonceptual framework.

The property right is full, in the meaning of fuds: it includes all the conceivable
powers one may have over a thing. These powenekated with the use, fruition and
disposability of the thing. The property right isnsolidated in the sense previously
defined: it tends to actually expand and includehal powers and functionalities that,
in abstract, are included therein. In principle giioperty right is perpetual, in the sense
that whilst a thing exists, there will be a propeight over it, even though at a given

time no owner can be determined. This is merelgantification problem.

Property right may be acquired by contract, sudcessisucaption, occupation and

accession. Only the first method is relevant f@ thsearch.

History and Comparative Law show three differemagayms for the transmission of

the property right by means of a contract. The Gonsiders that the right is transferred
by the contract alone; the second considers tlatrémsference is completed with an
autonomous act following the contract and the thodsiders that both must concur so

property may be transferred.

The autonomous act referred to in the previousgpaph is usually thé&adito of the
thing object of the right, when considering movagteperty, and the registration of the

title, when considering immovable property ).
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The first paradigm may be considered a causalrsysis its core is the titléitQlus) or
cause of the acquisitiorrgusa adquirenglj whereas the second is procedural system,
as its core is thenodus adquirendiThe latter is quite accurately represented in the
German legal order.

The different forms or species of Property may twentl according to two different

criterions: titularity and object.

i) The titularity criterion

The first criterion used to distinguish the differspecies of property is the number of
persons (physic or moral) who share the title.hdré is but one owner, property is
singular. If more than one person share the right, is joint titularity in the sense that
the property right belongs jointly to more than @agson. Co-owners have no powers
or rights over specific parts of the thing. Thewédiahowever, some powers over the
entire thing.

Portuguese law admits that the shares may be efitfén quantity, while they must be
equal in nature. This means that one co-owner asa B0% of the right and the other

10%. Yet different in quantity, both co-owners tgare of the same nature.

Co-owners have the power to regulate between themige of the thing. If they don'’t
use this power, than all can use the thing witkwo timits: that they use it for its
intended use and that they use their powers in @uchnner that it doesn’t conflict with
the other co-owners powers. All co-owners must gote the maintenance expenses in
a proportional way, have equal powers to managehihg, have the right to demand
the division of the common thing, have the righséd their share and have the right to

preferently acquire the other shares.

i) The property of buildings
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Portuguese law includes the concept of horizontapgrty. This type of property is
exclusive for buildings and means that the buildsdivided into several autonomous
fractions sharing a common area. Each of the @mastis the object of a property right
called horizontal property and there will be so gnaroperty rights over that building
as autonomous fractions of it. The right over tiaetfon of the building includes all the
powers found in the property right, plus some pewaerd obligations found in the co-
ownership. In fact, the owner of the horizontalgey right is, by that fact, co-owner

of the common parts of the building: stairs, exdémalls, roofs and so on.

Such right in Belgium is namddroit de propriétéand there are some limitations to the
powers it confer. Legal limitations of the righpdurvu qu’'on n’en fasse pas...”, the
collision of rights either between two propertyhtigy or between property right and
other rights i.e. authorship; “théories jurispruikdies de I'abus de droit et des troubles
de voisinage” and the public interest, mainly esflato the right to build: regles de

['urbanisme.

The property right in Denmark is namBét over fast ejendarithe main limitations of
the right are the property social function, thdisiain of rights and the public interest.

The property right in France is named Droit de paip. Includes the power to use,
("droit d'user de la chose" or "usus") enjoy ("tide percevoir les fruits " or "droit de
jouir de la chose" or "fructus"), transfer the tigither by contract or succession ("droit
de disposer de la chose" or "abusus™) and the ptmwetclude others from disturbing it
and bring to action those who do it. The main katins of the right are the property
social function, the collision of rights, the publnterest and the expropriation right.
Unusual disturbance of possession is defined bg 8. The power to transfer the
right may be limited by registered encumbrancesulject to a pre-emption right,
requisition right, or expropriation right. Thesenifations to the transfer of the rights

must be limited in time.

The property right in Germany is namejentum The main limitations of the right are

the property social function, the collision of rigland the public interest. According to
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Sec. 28 of the Federal Building AcBtindesbaugesé&jzcommunities have a statutory
pre-emptive right in all private real estate satede exercised in pursuance of urban
planning purposes. According to Sec. 906 Germail Code, emissions enacting from
neighbouring land have to be tolerated to the éxiest the use of the land is not
substantially affected. Substantial interferencagehto be tolerated if they conform to
local custom and if the prevention would be unreabty expensive. Ownership may
be restricted by expropriation against compensatigoart or in total if necessary for

public welfare, e. g. road construction.

The property right in Italy is namdetoprieta According to Article 833Qivieto di Atti
di Emulaziongof the Italian Civil Code the owner can not penicany acts - whenever
lawful - aiming at no other purposes but to harmcause annoyance to any third

parties.

The property right in the Netherlands is defineth@smost absolute right one may have
with respect to an asset. The owner may exclusigrjgy and dispose of assets and
acquire the proceeds of them, provided that thesuset incompatible with the rights
of others and the written and unwritten laws. Thepprty right may relate to an

apartment or fraction of a buildinggpartementsrecht

The property right in Portugal is nam&dopriedadeand coincides exactly with the
description of the conceptual framework.

The property right in Spain is namé&iopriedad There may be limitations imposed
either by the transferor within the legal limitse(j prohibition of disposing of property),
or by the owner granting rights remover the thing on behalf of any third parties and
there is a prohibition of acts of emulation (“acties emulacion”): the owner can not
perform any acts - whenever lawful - aiming at timeo purposes but to harm or cause
annoyance to any third parties. Property may bpgbeal or temporary: Temporality
can be imposed also by the transferor (i.e., ptgeibject to condition subsequent or

to a term).
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The property right in Sweden is namAdanderatt till fast egendanThe right to
exclude others is limited by the legal right of @ex to private land,Allemansratt
“Everyman’s right” which entitles anyone to walk other person’s property and to
stay there temporarily, provided this behaviounas disruptive and does not cause any

damage. This right is not regulated by any stayypoovision.

The equivalent to the property right in UK is theeéhold. s.1 Law of Property Act
1925 distinguishes two legal estates (freeholdleasehold) and five legal interests or
charges (easements, rent charges, mortgages, lamsoels charges and rights of
entry). All other proprietary rights in land areudgble only. Freehold ownership
equates to absolute ownership in that it providestiie right to own, occupy and

dispose of the land and any buildings on the land.

There is a remarkable similarity in the concept emtents of the property right within
the legal orders included in the survey. The priypeght generally includes the power
to use, enjoy, transfer the right by either contmaic succession and the power to
exclude others from disturbing it and bring to @atithose who do it. The main
limitations of the right are the property sociahdtion, the collision of rights, the public
interest and the “right’s abuse”, the misuse ohwfll power. The property right is

generally perpetual.

5.2 Usufrutus

The usufructuss one of the minor rights rent ius in re alienaand entitles its owner
to fully use and enjoy a thing during a limited ipdrof time. There is a separation
between the property right and some of the powtes power to use and enjoy) it
includes that are transmitted to the usufructu@he usufructusis established in view
of its beneficiary, thus presenting itselfiagiitus personaeThis fact justifies its time
limits: the usufructus is always limited in timeeather for a number of years or for the
lifetime of the usufructuary. Pending its duratidine usufructusmay be transmitted
inter vivos even if not extended, as the contents of the aghkept. The foreclosure of
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the time or the dead of the usufructuary enablesotliner of the property right to

recover the full powers over the thing.

In Belgium the usufructus is namedsufruit Contractual obligations may exist if

usufruct finds its source in a contract. The lexdigations: a) before taking possession
of the thing, the usufructuary must find some or wWives surety and an inventory
must be drawn up; b) during the right, the usufrant must pay the ordinary costs of
the thing and maintain it. The usufruct is alwagmporary: For physical persons, the
right is for life, unless a peculiar time has bseh(when the origin is contractual); for
legal persons (companies...) the right can be crdateshaximum 30 years (619 civil

code).

In Denmark the usufructus is namedvatretlige servitutter It is transmissible by
contract, depending on the terms and conditiorteeotisufruct. It can be established by

contract, by testament or by prescription andvisgb temporary.

In France the usufructus is namésufruit The Usufruct isntuitus personaelt may be
transferred subject to prior approval of the "nappiétaire” (grantor of the usufruct). It
is always Temporary: for natural persons: theiirerife, and for corporate entities: 30

years maximum.

In Germany the usufructus is name@Rbrauch According to Sec. 1059 German Civil
Code usufruct is not transferable. However, thitrig exercise may be transferred to a
third party. The beneficiary is not allowed to aliee economic purpose of the land or
to transform existing buildings in a substantialnmer unless agreed upon. According
to Sec. 1041 to 1047 German Civil Code the berefias legally obliged to maintain
the condition of the land, including the buildingsany. In general, the beneficiary has
to undertake to insure the property or maintairurasce obligations and/or pay
insurance costs. The beneficiary has to meet aligpgancumbrances as well as private
encumbrances, i.e. interests on land charges dgag@s. The usufruct is terminated by
the death of the beneficial occupier and/or ligtiafa of a legal entity (Sec. 1061
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German Civil Code). Usufruct expires if it coincsdwith the ownership of the land
(Sec. 1063 German Civil Code).

In ltaly the usufructus is namédkufrutta It also includes the right to benefit from the
relevant fruits. Transmissible by contract, acaugdo Italian Law can also be acquired
by acquisitive prescription. The main legal resiit to the right of usufruct consists in
the usufructuary’s duty to respect the economidirtgon of the immovable thing he
has the usufruct on. Charges and duties are borneitier the proprietor and the
usufructuary. The former shall bear any expense®xftraordinary maintenance and
any charges burdening the property, the latter| sbay expenses for ordinary
maintenance and any charges burdening the indbmsealways temporary: Whenever
entitled to the usufruct is an individual the rigt#n not exceed his own life, whilst

usufruct can not last over 30 years as it is hgld legal entity.

In the Netherlands the usufructus is namé&dchtgebruik The bare owner Koot
eigenaaf) can give the usufructuary the right to eat imtis capital. It is always

temporary.
In Portugal the usufructus is namgsdufrutoand matches the conceptual framework.

In Spain the usufructus is nameufructa Usufruct can fall either on movable or
immovable things. According to Spanish Law usufragah be acquired either by
contract, succession or by acquisitive prescripiioncase of immovable things, a
prescription of 20 or 30 years). The main legalrigon to the right of usufruct

consists in the usufructuary’s duty to respect finen and the substance of the
immovable thing he has the usufruct on, to thecetteat he is obliged to maintain the
thing, respect its economic destination and vainé, refrain from destroying it, unless
law or the usufruct deed allow the opposite. Chaiaged duties are borne by either the
proprietor and the usufructuary. The former shalirbany expenses for extraordinary
maintenance and any charges burdening directly ctip@tal, the latter shall pay

expenses for ordinary maintenance and any annuales, contributions and any

charges burdening the fruits. Whenever usufruadrak an individual the right can not
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exceed his own life, or the life of the person wdies the last, in case usufruct is
constituted on behalf of more than one person,sivbiufruct can not last over 30 years
as it is held by a legal entity.

In Sweden the usufructus is named Nyttjanderathitations in form of “everyman’s
right” (as described above) appear. Usufruct imfaf a rented apartment is not fully
transferable. Subletting has to be approved byotimeer of the immovable or by the

rent tribunal. It is always temporary.

The usufructus does not exist in the UK (England\Afales). The most similar institute
is the Trust. The use of trusts is common (i.e.esmme other than the legal owner of an

estate holds the beneficial interest).

With the exception of England an Wales, there i®raarkable convergence in the

usufruct within the legal orders considered.

5.3 Usus and Habitatio

The right ofusus and habitatias the faculty of using a thing to satisfy the @
personal and family needs. It is a minor rightem as its limited by its objective: to
satisfy someone’s needs and thus is establightetus personaei.e., in the very
interest of the beneficiary. Again, there is a safi@n between the titularity of the
property right and some of its powers, that arévdedd to the owner of the right of
usus and habitatioThe major difference between this right and ukafructusis that

this is a much more limited right, as no transmisss ever allowed.

In Belgium theusus and habitatics namedDroits d’'usage et d’habitatianit includes
the powers to use or inhabit an immovable thingtbetdroit d’'usage may also be set
on a moveable thing. It is not transmissible andaludes the power to exclude others
from disturbing the right and the power to bringtdion those who do it. Its limitations
and duration are the same msjtatis mutandighe usufruct.
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In Denmark thausus and habitatics namedBrugsret Transmissibility depends on the
terms and conditions of the contract. The rightavalg from use and inhabit are
usually based on a contract and are limited tadg¢h®as and conditions of the contract.

Temporality depends of the contract.
In France theisus and habitatics included in the Lease regulation.

In Germany theusus and habitatias namedDauernutzungsrecht Dauerwohnrecht

and it includes the use or inhabit of an immovdlhileg.

In Italy theusus and habitatics namedJso e AbitazioneAccording to Article 1021 of
the Italian Civil Code, the right of use does niffied from the right of usufruct, but for
the extension of the right to the possible frurisa sense that whoever holds the use
over a productive thing can benefit from its fruitsthe extent of his own and his
family’s needs. As far as the inhabit, Article 10#2he Italian Civil Code defines it as
the right to inhabiting a house within the limit ks own and his family’s needs. It is

always temporary.

In the Netherlands th&lsus and habitatiancludes the power to use an immovable

thing. It may be established by law or contrads Hlways temporary.

In Portugal theusus and habitatios namedUso e habitacdoand matches the

Conceptual framework.

In SpainUso y habitacion According to Article 524 of the Spanish Civil Godhe
right of use consists of the right to use a praslacthing (whether movable or
immovable) receiving its fruits to the extent of lmwn and his family’s needs. The
inhabit right is defined as the right to occupy thieces of somebody else’s house
within the limit of his own and his family’s needSharges and duties are borne, in
principle, by the owner, but by the right of userdrabit holder if he consumes all the
fruits of the thing or occupies the entire houséel only consumes part of the fruits of
the thing or occupies part of the house, he ol lta contribute to charges and duties
if the remaining fruits and uses are not enougtoter them. It is always temporary.
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In Sweden thaisus and habitatiss namedAnvandande och boendmd matches the

description of the conceptual framework.

In England and Wales thesus and habitaticorresponds to thecence

A licence confers a personal permission to occa@gyppposed to an estate in land
conferred by a lease. The minimal function of a&dice is to suspend liability for
trespass. No proprietary right is created. Theeetwo types of licence: “bare licence”
(personal permission to enter someone else’s laittiowt consideration) and
“contractual licence” (permission to be presentlamd under an express or implied

contract).

There is a remarkable similarity in the use andaloith within the legal orders
considered.

5.4 Surface Right

The surface right is the right to build and/or keepuilding or plantation in somebody
else’s land. This right may be, depending on tthe, fperpetual or temporary and for i,
the owner must pay a fee, either in a single paynwnn periodic instalments. The
surfacer becomes owner of the plantation or bugl@dind may transmit his property, or
part of it, by contract or succession. The propagdit over the plantation or building is
temporary if the surface right is temporary.

In Belgium the surface right is namé&toit de superficie It is always temporary:

maximum 50 years but it can be renewed.

In Denmark the surface right is known as Buildinght and is subject to public

regulation and district plans. May be temporarpenpetual.

The surface right does not exist in France.

The surface right is naméttbbaurechtin Germany. The owner of a heritable building
right demands the consent of the owner of the tanthe disposition and encumbrance
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of the right. Payment of a ground renEfbbauzin®) by the owner of the heritable
building right if agreed (Sec. 9, 9a of the HergalBuilding Right Ordinance

(“ErbbauRVQO”). The ordinance provides in Sec. 1 fiather contractual obligations
which may be agreed upon and entered into the Ragister to be effective towards
legal successors. Heritable building rights mayglented for an indefinite period of

time, whereas they are seldom granted for morerfraaty-nine years.

In Italy the surface right is nam@&iperficie The building right suspends the effects of
the principle of accessioi\¢cessione- according to which any constructions existing
on the soil belong to the owner of the soil - sat tthe holder of the right is entitled
(Article 952 of the Italian Civil Code) to build up to maintain a construction over the
soil belonging to a third party not being the ovagp of such construction acquired by
the owner of the soil. The building right bears @& (Bventy) year term Statute of
Limitation. Whenever the constitution of the riggtnade for a fixed time, once elapsed
this time the building right is extinguished anck tbwner of the soil acquires the

ownership of the building insisting on it.

In the Netherlands the surface right is know®astalrechtand matches the conceptual

framework.

The surface right in Portugal is namBuleito de superficieand matches the conceptual

framework.

In Spain the surface right is nam8dperficie The surface right excludes the effects of
the principle of accessiondtcesiof) - according to which any constructions existing
on the soil belong to the owner of the soil — csinsf the right to either build or plant,
or to maintain a construction or a plantation aber soil belonging to a third party not
being the ownership of such construction acquisethb owner of the soil. Registration
with the Land Registry is required for the due ¢ibmigon of surface right. According to
Spanish Law surface right is temporary and it @@y be granted for a maximum term
of 75 years — in case of surface right grantedriyypaublic corporation- or 99 years — in

case of surface right granted by a private pei®onice elapsed this time, surface right is
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extinguished and the owner of the soil acquiresotieership of the building existing
on it, unless otherwise stated. Besides surfad#, nigis regulated the right known as
“derecho de sobreelevacigthat consists of the right to raise one or m&teys of a
building or to carry out constructions under itsil,s@cquiring the resultant

constructions.

In Sweden the surface right is known @&emtratt and matches the conceptual

framework.

The surface right does not exist in England anded/al

The surface right does not exist in all the legdecs considered. Where it exists there

Is a remarkable similarity.

5.5 Servitutiones

The servitutionesare rights belonging to a subject because ofvitseoship over land.
They are not autonomously transmitted and depemdid maintenance, of the lands
needs. There are, as to the constitution methadcategories ofesvitutiones the legal
and the contractual. The first are the ones arisorg law and thus creatable by a Court
of Law and the latter are the ones arising fromtre@h and merely enforceable in a
Court of Law. Legalservitutionesare the rights of way and the wasarvitutiones
Servitutionesare not autonomously transmitted and are includitdin the property

right they are intended to serve.

In Belgium theservitutionesare nhamedervitudes They include the power to use an
immovable or part of it (i.e. right of way). It tsansmissible automatically with the
dominant land or building. Servitudes are perpefwdla limit can be set by contract.
The right comes to an end if not used during 30sy¢#06 Civil code). People may
apply to the judge to suppress an easement thabs$tasny utility (710 bis Civil Code
added in 1983). Legal easements have their ows.rule
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In Denmark theservitutionesare namedbervitut They allow the use of something or
part of another immovable thing. Transmissible anattically with the dominant land or
building. Danish law distinguishes between "positiegasements" and "negative
easements”. A positive easement allows the holfldreoeasement to make use of an
immovable thing or property whereas the negatisem@nt imposes an obligation on
the owner of an immovable thing or property to aefrfrom certain acts. Negative
easements can be deviated from by a public digtiact

In France theservitutionesare namedervitudes They allow the use of something or
part of another immovable thing. Transmissible anattically with the dominant land or
building. Easements are attached to the land. Hneycreated either by agreement
(conventional easements) or by virtue of law (plagreasements). Both easements
created by operation of law and recorded conveati@asements are transferable.
Perpetual

In Germany theservitutionesare namedDienstbarkeiten They allow the use of
something or part of another immovable thing. Tnaigsible automatically with the
dominant land or building. German Civil Law distinghes between restricted personal
easements gersonliche beschrankte Dienstbarkeijesind easements in terms of Sec.
1018 German Civil Code Grunddienstbarkei}. Whereas the latter always entitles the
owner of another real property, the restricted amkeasement is charged in favour of
an individual person. Land may also be chargedhabcertain acts may not be done by
the land owner (i.e. a specific kind of buildingynzot be built or that rights deriving
from the ownership in the land may not be exergis&dcording to Sec. 1092 German
Civil Code restricted personaasements are not transmissible. Even the right to
exercise may not be transferred to a third partgasnbeing agreed upon. According to
Sec. 1021 German Civil Code the holder of the right to be considerate of the
interests of the landowner while exercising thétigrurther obligations conform to the
specific right and may be contractually agreed up®estricted personal easements

expire with death of the individual or at the tiangreed upon.
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In Italy theservitutionesare calledServitu Prediali They allow the use of something or
part of another immovable thing. Transmissible anattically with the dominant land or
building. According to Italian Law - Easements ba&0 (twenty) year term Statute of
Limitation. Under this point of view Italian Law rkes a distinction between “Positive
Easements” - which allow the owner of the domirtanement to make a direct use of
the servient tenement so that the owner of therlattall only refrain from disturbing
such use - and “Negative Easements” -consistirigarobligation not to do something
(i.e. not to build up, not to add a storey to dding etc.) binding upon the owner of the
servient tenement. As far as the Positive Easertienperiod provided by the Statute of
Limitation starts running from the ceasing of tise wf the servient tenement, whilst, as
far as the “Negative Easements” it starts runningtlee occurring of any events
violating the negative easement’s content (i.e.atiaer of the servient tenement build

up a gazebo) and yet the owner of the dominantrtenedoes not complain.

In the Netherlands the Servitutiones allow the asesomething or part of another

immovable thing. Transmissible automatically wile tlominant land or building

The servitutionesare calledServidaoin Portugal. They allow the use of something or
part of another immovable thing. Transmissible enattically with the dominant land or

building

Servidumbreis the Spanish designation feervitutiones They allow the use of
something or part of another immovable thing. Tmaigsible automatically with the
dominant land or building. Also entails the poweekclude others from disturbing the
right and the power to bring to action those whatdéccording to Articles 530, 531
and 533 of the Spanish Civil Code, Spanish lawlssgut four main categories of
easements: servidumbres realég(real easements), that consist of the encumbrance
imposed on a land (servient tenement) on behadnother pertaining to a different
owner (dominant tenement)sérvidumbres personalegpersonal easements), that
consist of attribution to one or more people oenunity, any partial profit that a
tenement is susceptible to providegfvidumbres positivaqaffirmative easements),

where the servient owner allows the dominant owoeto something in the servient
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tenement; $ervidumbres negativagnegative easements), where the servient owner
stops the dominant owner from doing something ithabuld be allowed without the

easement.

According to Spanish Law, continuous and apparestements can be acquired by
acquisitive prescription of 20 years. Necessaryka/dor the use and maintenance of
the easement are borne by the dominant ownere)f &éne several, or if the servient
owner uses in some way the easement, they willtipaywvorks proportionally to the
profit that each one of them obtain from the workkhough the easements are in
principle perpetual, the doctrine and case law t&ithe possibility of granting them for
a certain period of time. Easements can be exshgdi by non-use during a term of 20
years that starts running from the ceasing of #eaf the servient tenement in case of
discontinuous easements, and from the day in whithact in opposition to the
easement has taken place, in case of continuoemeass.

In Sweden theervitutionesare calledServitut They allow the use of something or part
of another immovable thing. Easements based onrazistare not automatically
transferred with the dominant land. If the easemenkgistered, it is automatically
transferred. Perpetual, unless the dominant prpperold with contractual easement
not registered in the property register and thermast is not reserved in the transfer

agreement.
Theservitutionesare known as Easements in England and Wales.

The Easements include the use of something orgbamhother immovable thing (i.e.
right of way) — a positive or negative right of useer the land of another. There must
be a dominant tenement and a servient tenemengasement must “accommodate”
the dominant tenement, the dominant and serviemnents must be owned or
occupied by different persons and the easement Ineushpable of forming the subject
matter of a grant. It is transmissible automatycalith the dominant land or building.

There is a remarkable convergence in the easemvéhis the legal orders considered.
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5.6 Emphyteusis

The emphyteusisonsists of splitting the property right into twidferent domains: the
direct domain and the useful domain, each belontyirg different subject. The direct
domain remains with the landlord and the direct dionpasses to the tenant, who will
pay an annual fee. TrEmphyteusiss perpetual and both domains are transmissible by
contract, will or intestate succession. Témphyteusihowever, will finish if both
domains are reunited in the same subject, if thd @ building is lost or the fee in
unpaid. Both domains may be reunited if the lamtllacquires, by contract or
succession, the useful domain, or if the tenanuiaes, by contract, succession or
remission of the fee, the direct domain. The reimissf the fee is a down payment and
is a right of the tenant after a minimum numbeyedrs Subemphyteusis prohibited.

In Belgium the emphyteusisis named Emphytéose The obligation to pay is

fundamental. The duration is minimum 27 years aagimum 99 years.
Theemphyteusidoes not exist in Denmark.

In France themphyteusiss calledBail emphytéotiquand is transmissible by contract
and succession. Created by virtue of a contractladion. It must be registered at the

land registry. Temporary: maximum of 99 years.

In Germany theemphyteusiss calledErbpacht It was formerly defined as a right to
operate an agricultural business on a leased pyo&esides the legal institution of
“heritable building right” (Erbbaurecht) German law currently does not provide for

emphytheusiany more.

In Italy the emphyteusiss known asEnfiteusi It is firstly to be remarked that
Emphiteusis is no longer applied in now days lgmattice. Considering its wideness,
the right ofemphyteusigs the most similar to the right of property and teason of its

obsolescence lays in the fact that - actually ethphyteusibolder is awarded the right
to redeem the tenement by paying a consideratiomsg up to the amount of the

annual instalments capitalisation, not being thmugd landlord allowed to refuse his
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consent to the redemption. Nevertheless, in caséotiy lease holder failed in paying
two yearly instalments or in improving the tenemaém¢ ground landlord is entitled to
go to court to demand either the devolution oftdreement - i.e. the expiry of the right

of emphyteusis

In the Netherlands themphyteusiss known asErfpacht Requires the payment of a

rent. May be temporary or perpetual.

In Portugal theemphyteusidgs called Enfiteuse perfectly matches the conceptual

framework. It is no longer in use.

In Spain theemphyteusigs called Enfiteusisand is transmissible by contract and
successionEmphyteusiss an institution in disuse in the current legadgise. One of
the reasons of its obsolescence lays in the fatethphyteusifiolder may redeem the
emphyteusidn case of purchase and sale or donation in paty/(hadacion en pagt of

the tenement, ground landlord has first refusal pretemption rights. In case of
onerous transmission of the tenement, parties @geeaa right of faudemid
(laudemiunm on behalf of the ground landlord — money consitien thatemphyteusis
holder have to pay to the ground landlord. Contiidms and taxes over the tenement
are borne by themphyteusibtolder, who is also obliged to pay the relevastaiments.
Although emphyteusiss in principle perpetual or constituted for adefinite time, the
emphyteusibolder is allowed to redeem temphyteusiby paying the ground landlord
a money consideration, not being the ground ladditiowed to refuse his consent to
the redemption. Notwithstanding, parties can adghe¢ the redemption cannot take
place during the life of themphyteusifiolder or any certain person, or during a term
that does not exceed 60 years. In the event thantiphyteusisiolder failed in paying
three yearly instalments or in fulfilling the agdeeonditions, or that he seriously
damaged the tenement, the ground landlord is eahtiib claim the refund of the

tenement.

Theemphyteusidoes not exist in Sweden.
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The emphyteusisloes not exist as such in England and Wales. Seaselholds (long
leases) have similar nature and effects. A I¢as@enancy) is used when something
less than absolute ownership is intended. It pewvithe leaseholder or tenant with the
exclusive right to use, occupy or take the prdfiten land or the whole or part of a
building on set terms. There is no limit on thegnof a lease, which may be for a
fixed term or by way of a periodic tenancy or ef@nan individual’s lifetime. A lease
will usually be granted for a premium (a capitaingor for a periodic rent (monthly,
quarterly or any other period) or a combinatiomath."Long" leases usually last for at
least 50 years at a nominal rent containing omhyjtéid restrictions and obligations on
the tenant. In many cases the tenant under a &asg lwill effectively be in the same
position as if it owned the freehold interest ire tland. Usually a lump sum or

"premium” is paid at the outset.

The emphyteusiss a decaing institution in most Member-states. éfieless, there is

significant convergence.

5.7 Lease

The lease is not a rigit rembut only a contractual right. Nevertheless, h&stlew
doesn’t appear to be shared in other European leglars, | decide to include its

analysis within this section.

The lease is the temporary transference of theotise immovable thing in exchange
for a pecuniary compensation. The lease may hdferaiit objects and those objects
will determine the applicable law: land or buildigrhe lease of land is regulated in
special laws, depending on the intended use afjiiculture, Law of the rural lease, or
forest exploration, Law of the forest lease.

In Belgium the lease is calldhil. It includes the power to use an immovable thong (

movable) and is transmissible with the landlordiasent.

In Denmark the lease is knownlagje It includes the use of an immovable thing. It is

transmissible with the landlord’s consent. Subleza® be made of up to half of the
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rooms of the lease or the lease in whole for up y@ars under certain circumstances,
The Danish Lease Act 88 69-72. Perpetual unlesdetime contract is for a limited
period of time.

In France the lease is call&ail. It includes the use of an immovable thing and is
transmissible with the landlord’s consent. Credigdirtue of contractual relationship.
Lease law contains many restrictions (mainly deddbward protecting tenants). There
is a distinction between residential leases, masiypject to a 1989 law, and
commercial leases, subject to a 1953 decree on eocrahleases, which was recently
incorporated into the Commercial Code. The leasdemporary: inhabitation -
minimum of 3 years for leases granted by individuahd 6 years for leases granted by
corporate entities; commercial - minimum of 9 yeavidh a break clause at every 3-

year period.

In Germany the Lease is the use of an immovablegthiransmissible with the
landlord’s consent. Besides the rental paymentgatitin the parties may constitute
further main obligations, i.e. the lessee’s oblmatto redecorate the rented property.
Although the lessee may theoretically lease prggdertlonger than thirty years under a
short term lease Sec. 567 German Civil Code previbat either party may terminate
the lease after that period, subject only to thaustry notice requirements. In Germany
leases are not righie rem Registered leases are defined in Sec. 31 to 4heof
Condominium Act (*“Wohnungseigentumsgesetz, WEGUcISregistered leases have
to be registered with Section Il of the Land Reggishs encumbrances and thus
constitute rightsin rem Transmissible and inheritable (Sec. 33 Condomict).
Includes the power to exclude others from distughive right and the power to bring to
action those who do it (Sec. 34 para. 2 Condominict). According to Sec. 33
Condomium Act the Lessee has to maintain the dondadf the premises and has to
meet the costs of maintenance and be considerdite aiterests of other beneficiaries
while exercising the right. May be perpetual if et upon (subject to Sec. 41
Condominium Act).
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The lease is namddcazionen ltaly. It includes the use of an immovable thand is

transmissible with the landlord’s consent. Actuallgiccording to Article 1572 of the
Italian Civil Code - the Lease is a contract whgreme party undertakes to make
another party enjoy an immovable thing (enjoymédratleo movable things is generally

provided) for a given time and against a given @ration.

The lease in the Netherlands allows the use afmamovable thing, and is transmissible

with the landlord’s consent.

The Portuguese designation for leaseAisendamentoand matches the conceptual

framework.

The lease in Spain is known &srendamiento According to Article 1543 of the
Spanish Civil Code - the lease is a contract wherake party undertakes to make
another party enjoy a thing (movable or immovalbtg)a given time and against a

given price.

The Swedish expression for leaséliga. It allows the use of an immovable thing and
is transmissible with the landlord’s consent. Sttinlg of an apartment could be

accepted by the rent tribunal if the landlord refubkis consent.

In England and Wales the “lease” or “tenancy”, tarihyears absolute (s.1 (1)(b) Law

of Property Act 1925), implies the right of exclesipossession for a determinate
period in exchange for rent or other consideratibime demised premises must be
identified with certainty, the parties to a leasastrbe legally competent and the lease is

transmissible with the landlord’s consent by wapsgignment or sub-lease.

There is a big similarity in the lease within tlegal orders considered.
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5.8 Table of equivalence

Right - Property right| Usufructus Usus and Habitatio  Saetidhes Emphyteusis Surface Right  Lease Possessig
Country!
Austria
Belgium Droit de| Usufruit Droits d’'usage et Servitudes Emphytéose Droit deBail Possession
propriété d’habitation Superficie
Denmark Ret over fastPrivatretlige Brugsret Servitut Inexistent Building right  Leje
ejendom servitutter
Finland
France Droit de Usufruit Servitudes Bail Bail Prescription
propriété emphytéotique acquisitive
Germany Eigentum Nief3brauch Dauernutzungsre@ienstbarkeiten| Erbpacht Erbbaurecht Besitz
/ Dauerwohnrecht
Greece
Ireland
Italy Proprieta Usufrutto Uso e Abitazione SenRiediali | Enfiteusi Superficie Locazione
Luxembourg
Netherlands Vruchtgebruik| Erfpacht Opstalrecht
Portugal Direito de Usufruto Uso e habitagéo Servidédo Enfiteuse Direitode | Arrendamento | Posse
propriedade superficie
Spain Propriedad Usufructo Uso y habitacion Semidre Enfiteusis Superficie Arrendamiento
Sweden Aganderatt | Nyttjanderatt Anvandande  oghServitut Inexistent Tomtratt Hyra Besittning
till fast boende
egendom
UK Freehold Inexistent Licence Easements Inexistent Inexistent Lease Possession
(most  similar (most  similar
institute is the institute is the
Trust) long lease)

Table 9 - Synoptic table, enjoyment rights in EC
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Chapter 6 - Conveyancing

6.1 Conveyance

This section refers to the answers included in AnhNdl — Answers to the

guestionnaires Conveyance.

6.1.1 Austria

(Contribution of Preslmayr & Partners)

The Austrian system of property transfer is basedhe Zwieaktigkeit, which means
that two transactions are necessary in order taikc@ piece of property: the sales
contract, written and signed with the participatafra notary and the registration in the
Land Register (Grundbuch). This proceeding is dalleinverleibung” and has to be
executed at the competent Court of first instansetree Land Register's Court

(Bezirksgericht als Grundbuchsgericht), of thergtistvhere the property is situated.

Negotiation E— Contract

Public Notary [ Register

Figure 2 - Conveyancing procedure in Austria

6.1.2 Belgium

(Contribution of Pascale LECOCQ, Université de kg

The purchase of a property is made by the conalusi@ sales agreement governed by

the rules of general law. According to these rufes,sale will require a written contract

145



CHAPTER 6 - CONVEYANCING

for the purposes of evidencing the transaction @aygent of the registration duties.
This written contract may be drafted privately, wathout the intervention of a notary
public. It is then commonly called a “precontracthe final contract must be a notary

act, so the transfer can be registered (“transonjit“‘overschrijving”).

Negotiation — Contract

Public Notary —» Register

> [ Preco ntract]

Figure 3 - Conveyancing procedure in Belgium

The Precontract (preliminary agreement) in Belgiwiitompromis — is optional. It can
not be registered at the “Conservation des hypoieq (immovable publicity,
permitting the act to have effect towards thirdtipaj, but it can be registered at the
“bureau de I'enregistrement” (tax formality). Therphase agreement is a Formal
contract (notary act), so to have effect towardsl gharties, (property, usufruct, use and
habitation, easement, emphyteusis, surface right).

The lease is an Informal contract (without notatgiivention)

The conveyance must be entered into the Land eegidRegistre de la Conservation
des hypotheques. Otherwise, the act is valid bonaahave any effect regarding third
parties.
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6.1.3 Denmark

(Contribution of Kasper D. Blangsted Henriksen)

The Precontract is optional, but usually a purchageeement is concluded. This
agreement is not subject to land register. Thel foawtract is a notary deed of
ownership and is necessary for registration oftitee Upon registration, the title is

registered in the land register which is open &ophblic.

Negotiation —— P Notary deed ReTgl'[ilseter

. Purchase

agreement

Register of
deed

Figure 4 - Conveyance procedure in Denmark

6.1.4 Finland

(Contribution of Andersen Legal Real Estate Group)

The contract transferringraght in rem must be written and signed within the presence

of a Notary, who will communicate the conveyancth®National register.
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———— Contract

Negotiation _
Public Notary %

R egister

Figure 5 - Conveyance procedure in Finland

6.1.5 France
(Contribution of Antoine Allez)

The notary's role is to record the sale so thatay be transcribed at the land registry.
Under French civil law, an informal saleg(, not evidenced by a notary deed) is valid,
but French law requires it to be recorded for tasppses and to be enforceable against
third parties. The usual procedure includes thesefa precontract,(promesse
synallagmatique de venté. unilateral promise to sell has to be recordéd. is not,
this preliminary agreement is void. A bilateral imise to sell need not be recorded
unless the parties have agreed to it or if theeagesmt contains a substitution clause.

Bilateral precontracts may be recorded at the |Registry.

Negotiation —P> Contract Final
Public Notary ™ Register

> Precontract Inte_rlm
Register

Figure 6 - Conveyancing procedure in France
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6.1.6 Germany

(Contribution of Detlev Stoecker & Amel Al-Shajlgwi

According to Sec. 313 German Civil Code agreemeaigerning land or interests in
land including some types of preliminary contracegjuire notarisation to be legally
effective. Even if the purchase agreement is daatset of agreements where parts of it
merely require written form (i.e. lease agreemeal),agreements legally connected
with the real property purchase agreement musétearded to prevent the entire set of
agreements being void. In the new Federal Stategwfited Germany (territory of
former “German Democratic Republic, GDR”) and Hastlin parties formerly entitled
to properties may have claims to the re-conveyaricthe relevant property if said
property has been taken from them away illegatiyparticular through expropriation in
the former GDR. The Act Regulating Unresolved As3eestions (“Vermdgensgesetz
— VermG”) prohibits an entitled person to dispogeaoproperty if a claim to re-
conveyance is still pending. Alternatively, claitosre-conveyance may be assigned by
the former owner of the property, which requiresanp form. Registration of the
transfer of title can only be effected if the chae certificate
(“Unbedenklichkeitsbescheinigung”) regarding thgmant transfer tax has been issued
by the tax authorities and local authorities haweaficmed that they are not entitled to a
right of pre-emption or will not exercise any suehisting right. The grant of righia
rem must be notarised and entered in the land regi&aindbuch). The grant of a
surface right is entered in a special register, tharface right register
(Erbbaugrundbuch).
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Negotiation — Contract

Public Notary [P Register

> [ Preco ntract}

Figure 7 - Conveyancing procedure in Germany

6.1.7 Greece

(Contribution of Andersen Legal Real Estate Group)

The grant of rightan rem must be notarised and entered in the land register
precontract may be celebrated.

Negotiation EEEE—— Contract

Public Notary [P Register

> [ Preco ntract}

Figure 8 - Conveyancing procedure in Greece
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6.1.8 Ireland

No answers where gathered in this matter.

6.1.9 Italy

(Contribution from Ugo A. Milazzo)

Under Italian Law precontracts are optional by migén, though - particularly with
reference to immovable things and rights - actuatig-contracts always apply. It is to
be remarked that - according to Article 1351 ofltakan Civil Code - pre-contracts are
void unless made in the same form provided by Lamtlie validity of the relevant
definitive contract, i.e. — as better hereinafteecsfied — the written form. For the
purpose to make it publicly known to any third pefpre-contracts can be posted in the
Land Register. It is however provided (Article 26&5 fourth Paragraph of the Italian
Civil Code) that the effect of the posting of amgqgontracts in the Land Register
expires whenever - elapsed one year from the ddtedsled by the parties for the
execution of the relevant definitive contract aimdany case, elapsed three (3) years
from the date of the aforementioned posting - #devant definitive contract or any
other deed however giving execution to the promsioontained in the pre-contract is
not posted in the Land Register. According to Aeti264%is, first Paragraph, of the
Italian Civil Code, - even though subject to anpditions or relevant to building to be
constructed or under construction should they tésarh a notary act or a private deed
with authentic signature or judicially assessede-gontacts are subject to the register

whenever providing the execution of any of thedeihg contracts:

1. Contracts transferring the property right ovemiovable things.

2. Contracts constituting, transferring or modityifi) the right of usufruct over
immovable things, (ii) the right of building leagi) the right of either the Landlord or
of the emphyteusis holder.

3. Contracts constituting the ownership in commbite aforementioned rights.
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4. Contracts constituting or modifying (i) the easats (ii) the right of use over

immovable things (iii) the right of occupancy.

For the purposes of their validity - and under ftgraf voidness - Italian Law provides
the only requirement of the written form. Hences ihecessary to draw down in writing
- no matter however in the form of notary act avgte deed indiscriminately - (i) any
contracts transferring the right of property aneheyally, any other real rights over an
immovable things, (ii) any contracts however cdastig, modifying or extinguishing
whichever real right over an immovable thing, amalfy (iii) lease contracts lasting
more than nine years. The form of notary act oraofhenticated private deed is
however required for the purposes of posting tleeeafientioned contracts in the Land

Register.

The posting of the contracts in the Land Registeres the purpose to make it publicly
known to any third parties. Basically, as a writtemtract is perfectly valid and binding
upon the parties, the posting makes the differemeefar as - should a dispute on the
actual and lawful title to the right over an immblething rise between one or more
people - the settlement shall be definitively indiar of the first one who posted the
contract. According to Articles 2643, 2645 and 2653he Italian Civil Code shall be
made public by filing in the Land Register (i) Camts transferring the right of
property over an immovable good or otherwise @nstituting, transferring, modifying
or extinguishing any Real Security Rights overrambvable good, (iii) lease contracts
lasting more than nine years and (iv) partnershimaorporation contracts whereby an
immovable thing is contributed upon an open-endedver nine (9) year enjoyment,
(v) unilateral acts — such as the statement ofmgtien relevant to a sale with right of
redemption - producing the same effects and (\dpfoents and any other judicial
proceedings suitable to produce such effects.
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Negotiation EE— Contract Final
Public Notary ™ Register

> Precontract Inte_rim
Register

Figure 9 - Conveyance procedure in ltaly

6.1.10 Luxembourg
No answers were gathered in this matter.
6.1.11 Netherlands
(Contribution of Marieke Enneman & Leon Hoppenbreusy

The transference of righis rem in the Netherlands is a notary act subject to the
national register. Ownership of registered propefitiyonly appear after registration of
the notary deed in the Land Register. The ownernshi@ansferred at the time and date

that the deed is registered.

153



CHAPTER 6 - CONVEYANCING

Negotiation P Contract

Public Notary [P Register

> [ Preco ntract}

Figure 10- Conveyance procedure in The Netherlands

6.1.12 Portugal

The precontract is optional but can be registefé@. purchase agreement is a formal
act with a notary intervention. The register is essary to allow the enforceability

against third parties.

Negotiation —P> Contract Final
Public Notary [—®| Register

N Precontract Inte_rlm
Register

Figure 11 - Conveyance procedure in Portugal
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6.1.13 Spain

(Contribution of Oscar de Santiago)

Under Spanish Law precontracts are optional byndiefn, though - particularly with
reference to immovable things and rights — actyaicontracts are usual. Pre-contracts
are void unless made in the same form providedawy tor the validity of the relevant
definitive contract (i.e., the written form). Thalp precontract that can be registered
with the Land Register is the Option Right Agreemésection 14 Reglamento
Hipotecario). All other precontracts cannot be staged as they entail personal rights

among the parties, therefore with no access thdhd Register.

According to Article 1280 of the Spanish Civil Codleis necessary to draw down in
the form of notary act the following contractsaiy contracts constituting, transferring,
modifying or extinguishing whichever rigitt rem over an immovable thing; ii) lease
contracts over immovable things lasting more thamredrs, whenever they must harm
third parties. On the other hand, it is necessargiraw down in writing — no matter
however in the form of notary act or private deedigcriminately — any contract in
which the consideration of any of the parties edadePesetas 1,500 (9,02 €). The form
of notary act or of authenticated private deedowédver required for the purposes of

posting the aforementioned contracts in the Langid®er.

According to Articles 1278 and 1279 of Spanish IGBade, contracts are compulsory,
whatever their form, if they fulfil all the esseadtirequirements for their validity. If
written form or any special form is legally demaddéhe parties may demand the
fulfilment of such a form, but the absence of tbisn does not affect the validity of the
contract. The posting of the contracts in the LRedister serves the purpose to make it
publicly known to any third parties, granting aopitly or preference right to the person

who first post the contract.

According to Article 2 of the Spanish Mortgage Attte following contracts can be
registered with the Land Register: (i) titles tf@nsng or declaring the property over an

immovable thing (ii) titles constituting, acknowtgdg, transferring, modifying or
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extinguishing any rightsn rem over an immovable thing, (iii) acts or contracts

adjudicating immovable things or righits rem (iv) court judgments declaring legal

disability for managing, absence, decease, or atgment modifying the individuals’

capacity of exercise civil rights in relation toetliree use of theirs goods, (v) lease

contracts over immovable things, sublease, assigtsmand any subrogation of such

rights (vi) title of acquisition of goods from tlseate, civil or ecclesiastical corporations.

Negotiation

Contract
Public Notary

Register

> { Preco ntract}

Figure 12 - Conveyance procedure in Spain

6.1.14 Sweden

(Contribution of Per Mansson)

The Precontract is optional and not legally bindifige final contract is formal but does

not require the notary intervention. It is subjecthe Land register.
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. - . i
Negotiation ’ Final Contract | Register

> [ Preco ntract}

Figure 13 - Conveyance procedure in Sweden

6.1.15 UK (England and Wales)

(Contribution of Andrew Lewry)

At the pre-contract stage, the seller will normatisepare a pre-contract package
(including the draft contract) for the buyer. Theyer will then make a number of pre-
contract searches and enquiries, investigate tleeaind approve the draft contract.
Once the draft contract is approved, contract®acbanged. At this point, neither party
can withdraw from the process without being in bheaf contract. The buyer then
prepares the purchase deed which the seller appamekthe transfer is completed. Any
transfer of an interest in land must be made itingriand must be signed as a deed. It is
compulsory to register all transfers of freeholddiaand leases for a term of over 21
years at HM Land Registry. Where the land has djyréeeen registered an application

must be made to change the register.
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Negotiation

Deed Register

> [ Preco ntract}

Figure 14 - Conveyance procedure in UK (England\Afades)

6.1.16 Synoptic table

Country Precontract Precontract Final Final register
register Contract

Austria Optional NA Notary Yes

Belgium Optional No Notary Yes

Denmark Optional No Notary deed Deed and title

Finland NA NA Notary Yes

France Optional Optional Notary act Mandatory

Germany Optional Optional Notary act Mandatory

Greece NA NA Notary Yes

Ireland NA NA NA NA

Italy Optional Mandatory Notary act Mandatory
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Luxembourg NA NA NA NA

The Optional No Notary act Mandatory
Netherlands

Portugal Optional Optional Notary act Mandatory
Spain Optional Optional Notary act Mandatory
Sweden Optional No Formal act Mandatory
UK (England | Optional No Deed Mandatory
and Wales)

Table 10 - Synoptic table Conveyancing

6.2 Conveyance cost and taxation
6.2.1 Austria

(Contribution of Preslmayr & Partners)

There are notary and register fees in Austria. Teal estate transfer tax
(“Grunderwerbsteuer is levied on the transference of land, buildingd aghtsin rem

and is calculated at a rate of 3.5% of the price.
6.2.2 Belgium
(Contribution of Pascale Lecocq, Université de kEjeg

Transactions regarding immovable property are stldje@ proportional registration
rights, which are indirect taxes imposed on a gettansaction, due to the registration
of a notary act in which the transaction is laidvdo All transactions are subject to

registration duties except if they are subject &TYin which case it will be exempted
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of the proportional registration right and only gdb to a fixed registration right of BEF
1,000. The proportional right is fixed in 12.5%.

6.2.3 Denmark

(Contribution of Kasper D. Blangsted Henriksen)

The transmission of immovable property is subjectdtary fees, DKK 1.400 and 0.6%

of registry fees
6.2.4 Finland

(Contribution of Andersen Legal Real Estate Group)

There are Notary and Registry fees in Finland. &lier transfer tax in Finland levied
on the acquisition of immovable property (land/Bimb/permanent construction) and

certain transfers of righta rem

6.2.5 France

(Contribution of Antoine Allez)

There are registration taxes (“Droits d’Enregisteat) in France. They apply to the
transactions of immovable property, included tlamgmission of rights in rem. There
are four administrative levels that tax the trarssmoin of immovable property: 1) the
department, at a rate which depends on the natarglace of the property (average =
15.40% for commercial buildings); 2) the city, atade of 1.2%; 3) the region, at a
rate of 1.6%; 4) the country, at a rate of 2.5%hef tax levied at the level of the
department.
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6.2.6 Germany

(Contribution of Detlev Stoecker & Amel Al-Shajlgwi

The amount of notary fees depends upon the valtleedfansaction. e. g. the value of a
conveyance of real estate is generally determiryetthdd market value of the land. The
amount of registry fees also depends upon the \@&flilke transaction, whereas such
fees are less high than notary fees. Real propengfer tax (“Grunderwerbsteuer”)

amounts currently at a rate of 3,5 %. Other tagdsettaken into account in connection
with transactions involving real estate are valdeeal tax (“Umsatzsteuer”) at a rate of
currently 16 % and inheritance and gift tax (“Etesits- und Schenkungsteuer”) — at a

rate depending on the net asset value and the d@mbp@rsonal exemption.
6.2.7 Greece
(Contribution of Andersen Legal Real Estate Group)

There are notary and register fees in Greece. Tikalso a transfer tax on land and
property in Greece. The taxable base for thisdake “objective value”, which is the
value defined in the tables of the Ministry of Fina in accordance with several factors

(area, age, type of immovable property).
6.2.8 Ireland
(Contribution of Andersen Legal Real Estate Group)

There is a Stamp Duty payable on instruments wtaictvey property in Ireland. Stamp
Duty is a transaction tax payable by the purchasdrthe general rate applicable on the

sale of property is 6%.

6.2.9 Italy

(Contribution of Ugo A. Milazzo)
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There is a Transfer Tax (“Imposta di registro”) lialy. It covers the acquisition
immovable property, including the righits rem the rate may vary between 1% and
15% depending on the nature of the property traresfeand the kind of transaction.
The taxable base is the market value of the prppatrtthe time the transaction.
Additionally, there is a Mortgage and Cadastral Téxposte ipotecaria e catastale”),
levied at the moment of the registration of th@dection, at a rate of 3%. The taxable

base is the market value of the property at the tim transaction.

6.2.10 Luxembourg

(Contribution of Andersen Legal Real Estate Group)

There are registration duties (“Droits d’Enregistemnt”) in Luxembourg, levied at a
proportional rate ranging from 0.24% to 14.4%, dejoeg upon the nature and the
purpose of the legal procedure involved, in respédeeds which contain an obligation

in cash or securities, and for all transfietsr vivosof the rightan rem.
6.2.11 The Netherlands
(Contribution of Marieke Enneman and Leon Hoppeumers)

There are Notary and Register fees in the Neth#slahere is a transfer tax
(“Overdrachtsbelasting”) levied on the acquisitmmrightsin rem at a rate of 6% of

the greater of the fair market value of the retdtesor the price.

6.2.12 Portugal

There is a property transfer tax (“SISA”), leviedd1l@% of the price of the acquisition
of the rightin rem Notary and register charges apply to conveyaaica,rate of 0.3%

of the price.

162



CHAPTER 6 - CONVEYANCING

6.2.13 Spain

(Contribution of Oscar Santiago)

There is a transfer tax in Spain (“Impuesto sobran3misiones patrimoniales
onerosas”). Transfer tax is levied on transferassiets and rights in rem. The transfer
tax amounts 6% of the actual value of the immovaistgperty or right transferred.
There is a Stamp Duty Tax (“Impuesto sobre actoglipos documentados”) in
transactions involving notary documents, mercardileuments, and administrative
documents where the transaction is formalised @r§mr where formalised outside
of Spain but having legal or economic effects irai8p The contribution is paid
through minor fixed quotas, depending upon the remab pages the document has.
Additionally, and under certain requirements, ficsipies of public deeds executed
before a notary public are taxed at a rate of O\wbien they refer to a valuable thing,
they contain acts susceptible of being registetelddeaMercantile or Industrial Property
Register, and the act or contract is out the sobdeansfer Tax. The taxable base will
be the value declared by the parties although, lainio transfer tax; the Tax

Administration may verify this valuation.
6.2.14 Sweden
(Contribution of Per Mansson)

There is a real estate transfer tax called "sté&skptl' (stamp duty) in Sweden, levied
on the purchase of rightis rem at a rate of 1.5% for private persons and 3.0%efyal

entities.

6.2.15 UK (England and Wales)

(Contribution of Andrew Lewry)

There is a Stamp dutpayable on the conveyance of a freehold, or onsdie or

assignment of a lease, at the rate of 4% of the-in&Tusive consideration if it exceeds
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£500,000, with reduced rates where the consideraitess. Stamp duty is payable on
the grant of a lease on any premium at the sares,rahd also on the average annual
rent of a lease at a rate which varies from 1%% 2#pending on the duration of the

lease and the amount of the rent.

6.2.16 Synoptic table Conveyance cost

Country Notary fees Registry fees | Stamp duty Trangh tax

Austria Yes Yes NA 3.5%

Belgium Yes 12.5% No No

Denmark Yes 0.6% No No

Finland Yes Yes No 4%

France Yes Yes No 20.5%
(averagg

Germany Yes Yes No 3.5% plus 16%
VAT

Greece Yes Yes Yes Between 9%
and 13%

Ireland NA NA Between 6% 12.5% (VAT)

and 9%

Italy Yes Yes No Between 1%
and 15%

Luxembourg NA NA Yes Between
0.24% and
14.4%

The Yes Yes No 6%

Netherlands

Portugal Yes Yes No 10%

Spain Yes Yes Yes 6%

Sweden No No Between 1.5%No

and 3%
UK (England | No No 4% No
and Wales)

Table 11 - Synoptic table conveyance cost

6.2.17 Data analysis of conveyance cost

There are notary fees and registery fees in eléember-states. Some of those
Member-states also charge stamp duty, some othegelransfer tax and some charge

both. In a nutshell, conveyance may cost as kt#e0.6% (Denmark) or as much as
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more than 20.5% of the price or value of the priyp@france and Ireland). Amoungst
the Member-states there are six that charge congeyaearly over the mark of 10% of
the value or price of the property, six that chdygkow that mark and three that charge

around it.
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Chapter 7 — Conclusions

7.1 The European integration

The idea of the European Union is increasingly gme# the minds of the European
citizens. Mass media, politicians and all sortehion makers have contributed to this
situation. Nonetheless, looking into it under aalegpproach, the European Union is
probably no more than just that: an idea. What rutht exists is the European

Community (EC), which is an organization of Eurapeeountries dedicated to

increasing economic integration and strengthene@amation among its members. This
discussion, however, belongs to a research arezlydhe Theory of the Subjects of

International Law that is clearly out of the scab¢his project.

This vision of a European Union, or a united Eurajages back, at least, to the Roman
Empire and has repeatedly been adopted and aimmgythhistory. Charlemagne in the
9" Century, Napoleon in the T9Hitler on the 28, pursued it by the strength of
weapons and actually succeeded for smaller or topgeods. Its remarkable that
cyclically countries, nations and leaders havendt ght to implement it and it is also
remarkable that the length of the vision gets snalhd, at the same time, it revives in
smaller intervals. The Roman Empire lasted for ntbem one thousand years; three
centuries latter Charlemagne’s empire was the tmagbe Sacred Roman Empire that
actually lasted for almost one thousand yearshén19' century, Napoleon’s vision
lasted only for a few years and one hundred yedes Hitler wanted a one thousand

years Reich.

During the last half of the #0century, there were some attempts to unite ELime
peaceful way. Too ambitious aims have probably eomted them to failure and thus a
more modest idea was brought up to light by RoBettiuman. This project actually
succeeded and the EC was born. The EC is usirgutieessive approach methodology

to pursue this vision for the past fifty yearswtirks to promote and expand cooperation
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among its members in several areas, including eomsoand trade, social issues,

foreign policy, security, and judicial matters.

The EC has a number of powers and competencesltnatit to produce legislation.
These powers have an attributive nature and coesélglare limited by nature in their
scope: there is a fundamental principle of limibetnpetence. This means that when a
state enters the EC it gives away a part of itsgpefwhile keeping the rest to itself) so

the EC uses them.

Such partition of powers requires clear rules. Titet is naturally the principle of
limited competence, but the principle of subsidyarthe principle of proportionality
and the implicit powers doctrine play a major ratewell, and so does the principle of

cooperation.

The EC’s powers are exercised by its organs, than€il the European Parliament, the
Commission, the European Communities Court of deisand the Court of Auditors.

The treaty establishing the EC clearly determihesdecision making proceedings rules
and the specific powers and competences of the &@@ans. Among those organs, the
ECJ stands out as the creator of the basic prexiplat shape the EC’s legal order: the

principle of direct effect and the principle of semacy.

The principle of the direct effect implies that m@nstates nationals (and sometimes
residents) may relay on the EC law provisions aldfar jurisdictional protection for
the rights or interests that arise from it in thational courts. The principle of
supremacy determines that such rights are enfdee@akhose courts and must prevalil
even against national legislation whatever its reatoay be.

The core of the integration performed by the E@denomic. The basis for it is the
Internal Market, defined as a space of economexifven, where there are no barriers to
trade and where the production factors and the ggand services circulate freely. This
concept incorporates the vision of the fundamef@l freedoms: the freedom of

circulation of goods, the people’s freedom of dmton, the capital freedom, the
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freedom to provide services and the right of eshivlent. All of them but the first

relate to production factors: work and capital.

In all integrative measures and legislation theidg principle is the one of the national
treatment (also called principle of the non-disan@tion), that essentially requires EC
member-states nationals to be treated in any otlkeenber-state as its own nationals are
in so far as economic, social and even (in a méegale) political rights and obligations
are concerned. This principle has allowed the ECdxtend the EC’s law jurisdiction

well beyond the EC’s intended, and sometimes eeelarked, goals and powers.

7.2 Research rationale

The European Community is interested in harmoniging Law in the Member-states.
There are a number of official documents legistatichere this intention is clearly
stated. The EC has even supported the Lando Coromissdraft a set of Principles of
European Contract Law, the “Study group on a Ewnop@ivil Code” to research and
prepare a European Civil Code, the Pavia grougutysan European contract code,
and the Trento group to search for the Common Gbifeuropean Private Law. The
first two projects — PECL and European Civil Codeaim to produce legislative
propositions. The other two are comparative laveaesh projects. The first uses the
Schlesinger methodology and the second one appedich subject under a traditional

comparative law methodology.

The European Commission considers that differemcegrivate law, property law

included, between the Member-states are obstackbe tEuropean integration and thus
harmonization is required. Moreover, the Europeam@ission has included these
views in the proposals for several Directives agllations, as shown in sections 1.1.1,

1.1.2,1.1.3 and especially in Chapter 2 above.

This intention faces a major obstacle as Articl® EL Treaty excludes the property
legal framework of the EC competence. Even so, gaitgplaw has not completely
escaped of the EC law influence and jurisdictiantree ECJ has ruled in several cases

that there are some aspects of the national projeest that may conflict with the
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European integration and therefore incompatiblé wie EC law. These cases reported
situations where national property law conflictedthwthe principle of non-
discrimination: the Austrian property law imposed administrative authorization
requirement for the purchase of real property imolan the Italian legislation also
determined that an authorization would be necedsatire purchase of real property in
specified areas. Both requirements applied solelynon-nationals. The Danish
legislation imposes a ban on the acquisition of awatle property in some areas of the

country; this ban, however, benefits of an excegtipermit included in the EC Treaty.

These conflicts are, in my view, the reason whyEbeopean institutions consider that
there are differences in the property law in themMer-states that have a negative
impact on the European integration. Indeed, anylicobetween national law and EC
law is likely to act as an obstacle to Europeargrdtion. Removing these obstacles,
however, does not imply that a harmonized or umfdegal framework must be
accomplished, especially when to do so it is neggse change a fundamental rule of

the Treaty and expand the competences of the BEareas.

The cases about the national constraints to réaleeswnership by EC nationals were
solved with the principle of the non-discriminatiofo learn if the ECJ case law was
enough to eradicate these conflicts was the gadleo§econd questionnaire used in this
research. The main reason for this is that the shigdow of evidence supporting the
EC’s argument in favour of the harmonization ofgaxy law found was precisely that.

The questionnaire included a brief introductiorttie subject matter followed by the
explanation of what are the areas of the natiormdgrty frameworks that may have EC
law relevance and ended by defining the conceptatibnal constraint to real estate
ownership. The objective of the questionnaire wasetirn about the existence and

enforcement of such constraints against EC mentbtgssnationals.

The answers gathered showed that the ECJ case #mwefficient in solving and
removing those conflicts: it results from the ansate the questionnaire that there are

nine Member-states that do not report national tcaimts to the acquisition of
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immovable property by foreigners and six Membetestahat do have such special
requirements or even interdictions. The six positreports can be divided in two
groups: the one where the constraints do not aopBC nationals and the one where
the constraints apply to EC nationals. At this motmAustria, Germany, Greece, Italy
and Spain are included in the first group and Dekrsi@nds alone in the second group.
The non-application of the first group of consttairto EC nationals makes it
compatible with EC law. The existence of an exceyai rule in the EC Treaty allowing
Denmark to maintain its regulation in this mattémaates the incompatibility and

makes it lawful for Denmark to enforce such requieats against EC nationals.

In the light of what was found, the single shredsapporting evidence to the EC
argument vanishes and what lasts is a completeboruwborated statement. To
seriously sustain that the differences in the naliproperty laws are an obstacle to the
European integration it is necessary to have ami@ztand grounded certainty and
knowledge that there are differences and that tliiferences produce a negative
impact. The scientific community must look for exitte of such legal discrepancy and
the research must start with the basic concepthansubject matter: the concept of
immovable thing and the species and contents ofritifegs in rem If significant
divergence is found, then the impact of it shoutdstudied. The first study is pure

comparative law and is the core of this researobgss.

7.3 Research methodology

Comparative law traditionally uses the comparathethod, focusing on formal rules
that are compareger se in an abstract way, leaving any involving circtanses
unconsidered. The comparative researcher defimgeriium comparationis what to
compare, choose the legal orders involved - wheretnpare, and then searched for
the relevant legal rules within, interpreting themd compared the results of both
elements of the rule: the factual description deddommand. The modern criticism to
this comparative method showed that such analpgisieglecting the cultural, social
and legal environment produces inaccurate reduitseover, the latter critics to this
method point out that a comparative law resear¢chnever be accurate as this would
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require the researcher to have identical knowleatgkliving experience within all the
legal orders under comparison: social and cultemironment, education, legal

background and, of course, language proficiency.

The criticism, undeniably valid, transformed Congtiaee law in a discipline where
research must be conducted by groups of researchesfirst attempt to create such
methodology developed the Cornell method, in whig$earchers would solve a case

according to each one’s legal order detailing aquiagning its groundings.

The Cornell methodology is not adequate to a coatparresearch aiming to compare
legal institutes. It is so especially when the aesle object is not easily outlined in a
jurisdictional controversy. This is the situatiohtloe legal institutes to compare in this

research.

The functional method is an alternative to the @trmethod. It also accepts the
validity of the modern criticism and consequentiyrégts that Comparative law research
is a collective discipline. The weakest point oé tlunctional methodology is that,
departing from a functional description of the @bjef comparison, builds up an

artificial and proprietary terminology.

Based in all the previous experiences and critictbim research developed a variant of
the functional method, the expert survey.

This novel methodology requires - after definingaiviegal institutes and in what legal
orders to compare — the search, through literatwiew, for some common core to the
legal orders under consideration. That common wdliedeliver a legal paradigm that
will ground a conceptual framework and a commomieology that, in their turn, will
be the basis for a questionnaire that experts th esf the legal orders under

consideration will answer.

This methodology produced two questionnaires: bo@ mentioned about the national

constraints and one about the research’s corectubije rights over immovable thing
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that allow some sort of enjoyment of its physiaalegal functionalities and utilities and

its conveyance process and cost.

7.4 The conceptual framework

The main questionnaire included a conceptual fraoniewio deliver the respondents a
common terminology. Latin language was its basd,d@scribed, for each concept, the
characteristics to look for. This way, languageribes, educational, cultural and legal
barriers were flatten. The justification for thentents of the conceptual framework and
its terminology being based in Roman law by refeeeto the Portuguese law is that |
found that the continental legal systems and trgdateid and Wales legal systems share

that root and that the Portuguese system is cldisilyd to the Roman system.

The Roman legal system had two main areas of dewvelot: thaus civileand thaus
gentium The first was essentially a legislated systenpasing to roman citizens and
the second was essentially a praetorian systenasimgp on the non-roman inhabitants
of the empire. This dichotomy may well be the biasehe different approaches to the
role of the judge in the law making process thatny view, determine the essential
difference between the common law and the civil $gatems.

Even so, théus civilewas the starting point for the praetorian analifsié allowed the
development of thais gentiumi.e.;, the praetorian roman law that blends ¢cediand
legislatedius civile principles and rules with the local costumes amdlitions. In
respect of what is important for this research, dbgect of the property right, the
concept of the property right and, broadly, thecemh and contents of the rights over
immovable things other than the property rightrehseems to be also a two lanes
development of the concepts created under the réemans civile The roman concept
of emphyteusis, allowing the constitution of diffatiate interests over land, as a
manifestation of the disposition powers of the tfighowner, seems to be the basis for
the common law system of property, based more iareay of structured interests or
estates rather than the subjective rights apprtethunderlies the continental property
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system. Being so, however there are two differppt@aches, there may be little doubts

that there is a common root in Roman law.

The Portuguese legal system was used as a stpdingto the analysis that showed

that Roman law could be the solution. A comparahigtorical legal research set the
origin of the system and grounded the belief ththeo continental Europe systems
could be in the same situation. The Spanish atidritaystems were found to have a
clear identification with the Portuguese one amthir research proved that among the
three legal orders under consideration, the Poesguone could be considered
paradigmatic. Hence, Portuguese property law wasctinceptual paradigm for the

build up of the conceptual framework.

The conceptual framework started with an historilstkground of the origins of the
legal concept of property, beginning with the CamfeHammurabi, the Athenian
Constitution, and th€orpus luris Civilis The last was comprehensively reviewed. The
historical background included also the Feudalgokrihe rise of socialism and the

liberalism.

The first part of the questionnaire aimed to lesvout the concept of immovable thing,
accepted to be the foundation of any immovable gntgdegal framework and defined
as limited portion of land and any constructioromon it, the waters in or on it, trees
and plants, while connected to it, and any rights @an immovable thing. The answers
showed that, though legislative form may vary, ¢hisran absolute legal convergence
about the physical correspondence of the concephmivable thing in the member-

states.

The concept of immovable thing incorporated thétggn rem In this matter there is
some legal divergence between the member-statesovable thing is part of the
surface of the earth and the buildings that arerparated therein. In some member-
states rightsn remdon’t qualify as immovable things. That is the catéddenmark,

Italy, the Netherlands and Sweden. This fact, vawedoes not prevent the existing
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rights in rem from having the nature, characteristics and Iefgbrotection that their

equivalents enjoy in the other member-states.

Legal theory in Portugal, Spain and ltaly splite tightsin rem in three families,
according to functionality criterion: the acquisitirights, the enjoyment rights and the
security rights. The first category includes thghts that allow a third party to acquire
an enjoyment right. These rights may arise by lawontract. The enjoyment rights are
the ones that allow its holder to enjoy physicalegal advantages (use) of the thing.
Security rights are the ones that allow its bereafycto secure a credit he holds. The
security rightsmaximethe mortgage, are always ancillary to a creddti@hship. In
fact, although securities such as mortgages arsidemed rightsn rem as far as the
level of protection its beneficiary gets from thev| the Portuguese Civil Code includes
its regulation in a different book; the rights ianr are included in book Il and
securities are included in book Il. This reseanotues on the enjoyment rigiigem

7.5 Enjoyment rightsin rem — comparative analysis findings

The most absolute rigim remin the member-states under survey is the propigfty.
As all other rightsn rem the property right is a legal relationship betwaeperson and
a thing. This right includes the powers to usepgrgnd transfer the thing either by
contract or succession, to exclude others from eviesit behaviour that may conflict
with it, the power to bring to action those whoitddncluded within the property right
is the right to establish minor rights rem By doing so, the owner of the property
voluntarily accepts a restriction of his right. Theoperty right is the continental

equivalent of the freehold.

All of the minor rightsin remdescribed in the conceptual framework were fourithe
member-states under survey. In some cases, nekiatl presently, but in a way the

concept is not at all strange in the legal ordedeu consideration.

The usufruct, includes the powers of use, enjognsier and exclude others from
disturbing the right and the power to bring to @etihose who do it. The usufruct may

be established by contract and acts as a limitabaie powers of the owner of the
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property. It is usually temporary. The right teewnd inhabit, includes the powers to
use or inhabit an immovable thing. This is gengrallmore limited right than the
usufruct, as it intends to allow someone to pergpnge and inhabit the immovable
thing. In this sense, it clearly distinguishes frtira usufruct where the beneficiary can
take advantage of the thing either directly or tigto a third person. Moreover, in the
usufruct it is generally accepted its transmisswnereas in the use and inhabit this is
not possible.

The surface right in general matches the concepided in the conceptual framework
and essentially allows someone to build in somesse’s land whilst splitting the
property of the land and of the building. The fissin general temporary and by the end
of the granted permit, the owner of the land a@&guthe buildings. In this sense, it is
common in the legal orders under considerationttietmain effect of the surface right
is to suspend the principle of accession, by wiihehowner of the land acquires any
building sitting on it.

Servitutionesare minor rightsn remthat include the power to use an immovable or part
of it. They are transmissible automatically witle thominant land or building and may

be constituted by law or contract.

The emphyteusignables someone to use and fully enjoy an immowablg. In some
member-states it is a legal institution that isloxger in use, but is, in any case, an
institute that was part of the law of the land. @mon trace to this institute is its
similarity to the property right, with the limitath that some consideration is due to the

landlord.

The lease, or bail, is normally a personal right.this sense, the characteristics of

general enforceability of the rightsremare excluded.

The rightsin remin the English and Welsh legal system requirehmrtcomparative
analysis. The freehold ownership equates to alesolnership in that it provides for

the right to own, occupy and dispose of the land any buildings on the land.
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Furthermore, the freeholder may establish lesgerasts on his property, in a similar

way the continental owner may establish minor sgihtemover his property.

Some of the interests recognized in the Engliskesysre quite similar in its contents
and constitution to some of the minor rigiMisrem Such is the case of the usufruct,
unknown as such in England and Wales, but wheragbef trusts is common.

The same happens with the license, that presedetdsfind contents similar to the use

and inhabit and the easements, similar ts#rgitutiones

The most remarkable case of legal convergence bat&agland and Wales and the
other member-states under consideration igthghyteusisThis institute is apparently
inexistent in England and Wales. The fact is thatihterests created through long lease
may present remarkable similarity to the onesrmaphyteusidn many cases the tenant
under a long lease will effectively be in the samosition as if it owned the freehold

interest in the land, with few limitations, exadike theemphyteusis

7.6 Conveyance procedure and cost — Comparative dgsis findings

The conveyance procedure is quite similar in thenbe¥-sates under survey. Three
stages may generally be considered. The first state precontract. This will usually
be a more or less privately drafted document wtiegebuyer and the seller agree the
general terms of the purchase. The second phasieeisompletion of the sales
agreement. This phase requires, in all membersseateept Sweden and England and

Wales, the intervention of a public notary.

The third phase is the register. All member-statage a system of land register where
transactions regarding immovable property and éstsrover it are recorded. In some
member-states precontracts may be entered intadbister and thus gain reinforced
efficacy.

Ultimately, there are detail level differences ime tconveyance procedure in the

member-states, one of which is the administrathgefescal cost of the process.
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In this particular aspect, there is enormous dimecg between the legal orders under
survey. The conveyance cost varies between lessl#eof the transaction price and
more than 24%. Considering the nature of the gaoaslved, the differences in the

cost can be enormous.

7.7 Research outcome

The main purpose of this research was to learmefet is a significant difference
between the member-states’ concept and conterite gfnjoyment rightsh rem The

outcome partially answers the question raisedsitvéiginning. In other words, to learn
if it is true, like the EC consistently argues,ttti@ere are significant differences in

property law between the member-states.

As far as the enjoyment rights are concerned, hdothat there are no significant
differences between the member-states includeldersarvey. This statement must be
understood in a restrictive way: not all membetestavere included in the study and,
for some of those who were the study is incompl&tas limitation is due to the
unfortunate circumstance related to the AndersagalL&roup’s extinction before the

end of the process.

Anyway, the level of legal convergence found graund; personal belief that, should
the process be completed and all member-statesrebensively included, still no
significant differences would be found in the spe@spect of the contents and species
of the enjoyment rights rem In this particular aspect, the EC’s statemeneappto

be — in my personal view is — wrong.

As to the conveyance process, this research ateordrates that there is a high level
of legal convergence and, is this particular aspbet findings have a broader base.
Again, the EC’s statement appears to be — in mysopat view is — wrong.
Unfortunately, this research also demonstratestti@t is one aspect of conveyance
where there are significant differences betweemtbmber-states: the conveyance cost.
This fact, however, does not justify the need far harmonization of property law in

the EC. It does justify the harmonization of onedipalar aspect of it that, in my view,
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does not even require any changing of the EC trémaffiact, conveyance cost may well
be harmonized under the EC’s existing competennes,similar solution to the one
found for the discrepancy between the cost of éskatbg companies — see directive
69/335CEE.

There are additional deliveries in this researdte first is the comprehensive righits
remequivalence table. The second is the illustratiotih@ conveyance process and the
third is the awareness of the conveyance cost.gélter, these deliveries, and the
concepts that underlie, are helping tools for & estate and financial industries, in
the perspective of the immovable intra-communigf estate investment.
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GLOSSARY

Df

Glossary

Abstract of title An epitome of facts showing owstap

Alienation Act of disposing or transferring propert

Assignment A disposition or transfer

Assurance A disposition or transfer

Assured tenancy | A residential tenancy with limisggtutory protection as to rent and
possession

Beneficial owner | A person entitled for his own bigrend not i.e. as a trustee.

Beneficiaries Those entitled to benefit under attax will

Bona vacantia Goods without an owner (res nullius)

Caution An entry protecting an interest in registiiand (registo do facto)

Cestui que trust A beneficiary under a trust

Cestui que vie A person for whose life an estateaptre vie lasts

Chattel real A leasehold interest

Commorientes Persons dying at the same time

Condition A condition which must be fulfilled before a disgms can take

precedent effect

Condition A condition which may defeat a gift after it haken effect

subsequent

Contingent Operative only upon an uncertain evé&hie contrary of veste
(unconditionally owned)

Conveyance An instrument (other than a will) trangfig property

Copyhold A form of tenure peculiar to manors

Corporeal Admitting of physical possession

Covenant A promise contained in a deed

Deed A document signed, sealed and delivered

Deed pool A deed with only one party. The contrindenture

Defeasance The determination of an interest oreifsgd event

Demise A transfer, usually by the grant of a lease

Determine Terminate, come to an end

Development Altering land or the use of it

Disentalil To bar an entail

Disseisin Dispossession. The contrary of seisin

Distrain, distress | The lawful extrajudicial seizofechattels to enforce a right

Dominant Land to which the benefit of a right is attachedhe Tdominant

tenement tenement has an easement over the servient tenement

Durante viduitate | During widowhood

Easement A right over land for the benefit of otlaerd, such as the right
way (SERVIDAQ)

Emblements Growing crops which an outgoing tenaay take

En ventre sa mere Conceived but not born
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GLOSSARY

Enfranchise

The statutory right of certain lessegmirchase the fee simple

Entail An estate or interest descending only toass the grantee
Equitable A right over land operating in equity only

easement

Equities Equitable rights

Equity of | The sum of a mortgagor’s rights in the mortgagegherty
redemption

Escheat A lord’s right to ownerless realty

Escrow A document which upon delivery will becomgead
Estate 1. The quantum of an interest in land. (see tenure)

2. An area of land
3. The whole of the property owned by a deceased perso

Estate contract

A contract for the sale or thededidand

Estate rentcharge

A rentcharge created for cqutajposes of management

Estoppel Prohibition of a party from denying fastsich he has led another o
assume to be true
Execute To perform or complete a deed
Fealty Loyalty due to a feudal lord
Fee 1. Base
2. Conditional
3. Determinable
4. Simple
5. Tall
Fine A collusive action partially barring an ental premium or a lump
sum payment
Foreclosure Proceedings by a mortgagee whichlieeenbrtgaged property from

the equity of redemption

Franchise Royal right granted to a subject
Freehold 1. Free tenure
2. An estate of uncertain maximum duration
Incumbrance A liability burdening property
Indenture A deed between two or more parties
Inhibition An order prohibiting dealings with retgsed land
Injunction An order of a court restraining a breaoh obligations or
commanding performance
Instrument A legal document

Interesse termini

The rights of a lessee befong/ent

Jus tertii

A thirds party’s title

Legal memory

Any time lather than the accessioRiofiard | in 1189

Limitation, words
of

Words limiting the estate granted to some persoaevipusly
mentioned

Limited owner

An owner with an estate less thaeeasimple

Lis pendens

A pending action

Member-states

Countries belonging to the Europeaaor)
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Mesne

Intermediate, middle

Minor

A person under 18 of age

Minor interest

An interest in registered land whrelguires protection by an ent
on the register

ry

Mortgage

Transfer of property as security for anldelarificar conceito d¢
hipoteca. 19-001. A mortgage transfere a propriedadima espéc
de leasing em PT)

v

Particular estate

An estate less than a fee simple

Periodic tenancy

Tenancy from year to year, mamtihanth, etc.

Possibility of
reverter

The grantor’s right to the land if a determinatde tletermines

Prescription

The acquisition of easements or @ofitlong use (USACAPIAO)

Privity of contract

The relation between parties twontract

Privity of estate

The relation of landlord and t&na

Profit a prendre

Right to take something from aaedghiand

Protected tenancy

A contractual tenancy fully pote@ by the Rent Acts

Puisne mortgage

A legal mortgage not protecteddspasit of title deeds

Pur autre vie

For the life of another person

Purchase, wordsWords conferring an interest on the person theytioen
of

Que estate Dominant tenement

Recovery A collusive action completely barring atad

Regulated tenanc

y A protected or statutory tenancy

Release

Waiver of some right or interest withcams$fer of possessions

Remainder The interest of a grantee subject tooa particular estate

Rent Fee farm rent, ground rent, rack rent, remggha

Restrictive A covenant restricting the use of land

covenant

Resulting Returning to the grantor or remainindpiim, by implication of law
or equity

Reversion The interest remaining in a grantor aftanting a particular estate

Riparian owner The owner of land adjoining a watarse

Root of title A document from which ownership iaded

Seignory The rights of a feudal lord

Seisin The possession of land by a freeholder

Servient tenement Land burdened by a right suem @&asement

Settlement Provisions for persons in succession

Severance The conversion of a joint tenancy to@iey in common

Severance, word
of

s\Words showing that property is to pass in diffeisgrdres

Simplified SPZ. An area in which it is proposed to authorfsecgied types of
planning zone development in advance

Socage Freehold tenure

Specialty A contract by deed
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Squatter A person wrongfully occupying land andhaiag title to it
Statutory owner Person with the powers of a tefariife

Statutory tenant A person holding under the Rets$ Ac

Statutory trusts Certain trusts imposed by stgttgmpropriedade e intestado)

Subinfeudation

Alianation by creating a new tenure

Sub-mortgage

A mortgage of a mortgage

Sui juris Of his own right, subject to no disalylit

Surrender The transfer of an interest to the pensahentitled to the property
Survivorship A surviving joint tenant’s right todahwhole land

Tacking Extension of a mortgagee’s security to ciéafter loan

Tenement Property held by a tenant

Tenure The set of conditions upon which a tenalishand

Term of years

A period with a defined minimum fdmigh a tenant holds land

Time immemorial

The time of the accession of RidHan 1189

Title

Evidence of a person’s right to propertyloe tight itself

Trust

Bare, completely constituted, constructivegceited, executory
express, implied

Trust of land

Any trust of property which consisetsor includes land, whether tk
interests under that are successive, concurratherwise

ne

Undivided share

The interest of a tenant in common

Vested

Unconditionally owned

Vesting assent

Declaration, deed, instrument

Voluntary A conveyance not made for valuable consideration
conveyance
Waiver Abandonment of a legal right
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Annex | — List of EC legislation

Prepared by the European Commission, availabl#f/auropa.eu.int

1. CONSUMER CONTRACT LAW
1.1. Sale of consumer goods and associated guarase

Directive 1999/44/EC of the European Parliament @fnthe Council of 25 May 1999 on certain aspe€ts o
the sale of consumer goods and associated gussantee

Obijective

Ensure consumer protection and strengthen constonédence in cross-border shopping by laying dawn
common set of minimum rules valid no matter wheegoods are purchased.

1.2. Unfair terms in consumer contracts

Council Directive 93/13/EEC of 5 April 1993 on uimfeerms in consumer contracts
Objective
To eliminate unfair terms from contracts drawn epaAzen a professional and a consumer.

1.3. Package travel, package holidays and packagaits

Council Directive 90/314/EEC of 13 June 1990 orkpge travel, package holidays and package tours
Objective

To approximate the laws, regulations and adminig&gaprovisions of the Member-states concerning
package travel, package holidays and package it or offered for sale in the territory of the
Community.

1.4. Contracts negotiated away from business prengs

Council Directive 85/577/EEC of 20 December 1985ptotect the consumer in respect of contracts
negotiated away from business premises

Obijective

To protect consumers against dishonest businessigess in connection with contracts negotiated away
from business premises.

1.5. Consumer credit

Council Directive 87/102/EEC of 22 December 1986tfe approximation of the laws, regulations and
administrative provisions of the Member-states eomiog consumer credit as modified by Directive
90/88/EEC and 98/7/EEC

Obijective

To harmonise the rules governing consumer credievemsuring a high level of consumer protection.

1.6. Distance contracts
Directive 97/7/EC of the European Parliament andhef Council of 20 May 1997 on the protection of

consumers in respect of distance contracts
Objective
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To approximate the laws, regulations and adminig&gaprovisions of the Member-states concerning
distance contracts between consumers and suppi¢éaging down a common set of minimum rules.

1.7. Timeshare immovable property

Directive 94/47/EC of the European Parliament dre Council of 26 October 1994 on the protection of
purchasers in respect of certain aspects of cdsatralating to the purchase of the right to use avable
properties on a timeshare basis

Obijective

To approximate laws, regulations and administragir@visions of the Member-states on the proteatibn
persons who purchase the right to use immovablegptyon a timeshare basis.

1.8. Distance marketing of consumer financial serges

Proposal for a Directive concerning the distanceketang of consumer financial services, and amemndin
Council Directives 90/619/EEC, 97/7/EC and 98/27/EC

Objective

To establish a harmonised and appropriate legaieveork for distance contracts, pertaining to finahc
services while ensuring an appropriate level osoomer protection.

2. SYSTEMS OF PAYMENT
2.1. Late payments in commercial transactions

Directive 2000/35/EC of the European Parliament aihnthe Council of 29 June 2000 on combating late
payment in commercial transactions

Objective

To combat late payments made as remuneration imewoial transactions within the European Union,
whether the delays in payment are between entespoisbetween the public sector and an enterprise.

2.2. Cross-border credit transfers

Directive 97/5/EC of the European Parliament anthefCouncil of 27 January 1997 on cross-bordetitcre
transfers

Objective

To establish minimum information and performancguieements for cross-border credit transfers up to
€50.000, effected in the currencies of the Memkegies and in Euro within the European Union and the
European Economic Area and carried out on theathi of an originator. The overriding purpose of
Directive 97/5/EC is to enable funds to be tramefitfrom one part of the Community to another rgpid
reliably and inexpensively. “Debit transfers” arayments by cheques are not under the scope oftDeec
97/5/EC.

2.3. Settlement finality in payment and securitiesettlement systems

Directive 98/26/EC of the European Parliament anth@ Council of 19 May 1998 on settlement finality
payment and securities settlement systems

Objective

To reduce the systemic risk inherent in payment sexlrities settlement systems and to minimise the
disruption caused by the insolvency of a partidparsuch a system. Directive 98/26/EC was cre&ted
deal with the legal problems specifically linkedrisolvency situations and bankruptcy (i.e. rigsftéoreign
creditors) and to protect the development of alsimgonetary policy in the European Monetary Union
(EMU) by promoting the efficiency of cross-bordgresations.

3. COMMERCIAL AGENTS
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Council Directive 86/653/EEC of 18 December 198ahmnco-ordination of the laws of the Member-states
relating to self-employed commercial agents

Objective

Directive 86/653/EEC co-ordinates national laws egaing the legal relationships of selfemployed
commercial agents and their principals. An objecti¥ social protection for commercial agents issped

by the Directive, which sets minimum levels of hanization in this area. The provisions of the Diirec
cannot be derogated from to the detriment of a ceroial agent. Agreements leading to a contract more
favourable to the commercial agent are permittdée: Directive also lays down provisions concernimg t
remuneration of the agent and the right to indeymoit reparation where the agent suffers harm by the
cessation of the contract.

4. POSTING OFWORKERS

Directive 96/71/CE of the European Parliament ahthe Council of 16 December 1996 concerning the
posting of workers in the framework of the prowsif services

Objective

To remove uncertainties and obstacles which maydephe freedom to provide services, by increasing
legal certainty and allowing identification of tterms and conditions of employment applicable tokers
who carry out temporary work in a Member-state othan that whose law governs their employment
relationship; to avoid the risks of abuse and dtation of posted workers.

5. LIABILITY FOR DEFECTIVE PRODUCTS

Council Directive 85/374/EEC of 25 July 1985 on tapproximation of the laws, regulations and
administrative provisions of the Member-states eomiag liability for defective products (Amended by
Directive 1999/34/EC of the European Parliamentairttie Council of 10 May 1999).

Objective

Directive 85/374/EEC (as amended by Directive 9882 is an internal market measure striking a ldan
between a high level of consumer protection anthbles legal framework of liability for producer$us
eliminating competition distortion due to divergitigbility regimes and facilitating the free ciretibn of
goods under common liability rules.

6. ELECTRONIC COMMERCE
6.1. Electronic commerce services

Directive 2000/31/EC of the European Parliamentairttie Council of 8 June 2000 on certain legakatp
of information society services, in particular ¢lenic commerce, in the internal market ('Directive

electronic commerce’)

Obijective

Directive 2000/31/EC seeks to contribute to thepprdunctioning of the internal market by ensurihg

free movement of information society services betwthe Member-states.

6.2. Electronic signatures

Directive 1999/93/EC of the European Parliament afdthe Council of 13 December 1999 on a
Community framework for electronic signatures

Objective

To ensure the proper functioning of the internatketin the field of electronic signatures, by ¢ieg a
harmonised and appropriate legal framework for ke of electronic signatures within the European
Community.

7. FINANCIAL SERVICES
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7.1. Banking
7.1.1. Solvency ratios for credit institutions

Directive 96/10/EC of the European Parliament ahthe Council of 21 March 1996 amending Directive
89/647/EEC as regards recognition of contractutiingeby the competent authorities (solvency rafiws
credit institutions).

Objective

To contribute to the harmonisation of prudentigheuision and to strengthen solvency standards gmon
Community credit institutions, thereby protectingpdsitors and investors and maintaining banking
stability.

7.2. Insurance
7.2.1. Life insurance

Council Directive 79/267/EEC of 5th March 1979 dme tco-ordination of laws, regulations and
administrative provisions relating to the takingamm pursuit of the business of direct life insemafFirst
Life Assurance Directive)

Council Directive 90/619/EEC of 8 November 1990 ttre co-ordination of laws, regulations and
administrative provisions relating to direct lifesarance, laying down provisions to facilitate éfiective
exercise of freedom to provide services and amendimective 79/267/EEC (Second Life Assurance
Directive)

Council Directive 92/96/EEC of 10 November 1992 e co-ordination of laws, regulations and
administrative provisions relating to direct lifssarance and amending Directives 79/267/EEC and
90/619/EEC (Third Life Assurance Directive)

Objective

To facilitate the effective exercise of the rightsupply life assurance services and lay down apadies
relating to freedom to provide cross-frontier seeegiin the life assurance field.

7.2.2. Insurance other than life insurance

Council Directive 92/49/EEC of 18 June 1992 oncheordination of laws, regulations and administeti
provisions relating to direct insurance other tlilmassurance and amending Directives 73/239/ERT a
88/357/EEC (third non-life insurance Directive)

Obijective

To lay down rules for the exercise of cross-frantien-life insurance which balances the needseafdom
of services and consumer protection.

7.3. Transactions in securities
7.3.1. Publication of listing particulars

Council Directive 80/390/EEC of 17 March 1980 cdinating the requirements for the drawing up,
scrutiny and distribution of the listing particidaio be published for the admission of securitiesfticial
stock exchange listing

Objective

Council Directive 80/390/EEC aims to provide actaladl potential investors in securities with adee|aaid
objective information, by co-ordinating the requients regarding the listing particulars to be itgd by
issuers of securities. Council Directive 80/390/E&l§b co-ordinates the requirements for the drawing
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scrutiny and distribution of listing particularstie published for the admission of securities fiwiaf stock
exchange listing.

7.3.2. Public offer prospectus

Public offer prospectus Council Directive 89/298(E&f 17 April 1989 co-ordinating the requiremerds f
the drawing-up, scrutiny and distribution of thegpectus to be published when transferable sexudtie
offered to the public

Obijective

To co-ordinate the requirements for the drawing-sgrutiny and distribution of the prospectus to be
published when transferable securities are offeydéde public for the first time.

7.3.3. Investment services in the securities field.

Council Directive 93/22/EEC of 10 May 1993 on inveent services in the securities field.

Objective

To liberalise access to stock-exchange membership fimancial markets in host Member-states for
investment firms authorised to provide the servim@xerned in their home Member-states.

8. PROTECTION OF PERSONAL DATA

Directive 95/46/EC of the European Parliament ahith@ Council of 24 October 1995 on the protectién
individuals with regard to the processing of pesalata and on the free movement of such data
Obijective

To harmonise national laws relating to the procegsf personal data and protect the rights andifmes of
persons, in particular the right to privacy.

9. COPYRIGHT AND RELATED RIGHTS

9.1. Rental, lending and other rights related to qoyright in the field of intellectual property

Council Directive 92/100/EEC of 19 November 1992rental right and lending right and on certain tigh
related to copyright in the field of intellectuabperty

Objective

To harmonise the law relating to rental right, imadright and certain rights related to neighbogmiights,
including the right of fixation, reproduction, bdmasting and distribution to the public, so asrovige a
high level of protection of literary and artistimperty.

9.2. Term of protection of copyright and certain rdated rights

Council Directive 93/98/EEC of 29 October 1993 hanising the term of protection of copyright and
certain related rights

Obijective

Council Directive 93/98/EEC establishes a totalwnrisation of the period of protection for all tgpef
works and subject matter protected by copyrightrafated rights in the Member-states.

9.3. Computer programs

Council Directive 91/250/EEC of 14 May 1991 on kbgal protection of computer programs

Objective

Directive 91/250/EEC aims to harmonise Member-stdggislation concerning the protection of compute
programs in order to create a legal environmertt whid afford a degree of security against unauitent
reproduction of such programs.
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9.4. Databases

Directive 96/9/EC of the European Parliament anthefCouncil of 11 March 1996 on the legal protecti
of databases

Objective

Directive 96/9/EC provides harmonised protectiaor, lioth original databases, through the Directive’'s
copyright provisions, and non-original databasestijh asui generigegime.

9.5. Satellite broadcasting and cable retransmissio

Council Directive 93/83/EEC of 27 September 1993tl co-ordination of certain rules concerning
copyright and rights related to copyright applieatal satellite broadcasting and cable retransnnissio
Obijective

To fill the gaps in the protection of programmesduicast across borders where satellite broadcasting
cable retransmission are involved. Directive 9FE&IL aims to remove legal uncertainties resultiognfr
disparities in Member-states’ levels of protectidrcopyright and neighbouring rights in nationdesiand
uncertainties concerning the applicable law inftékel of cross-border satellite broadcasting arel ¢able
retransmission of programs from other Member-states

9.6. Topographies of semiconductor products

Council Directive 87/54/EEC of 16 December 1986 the legal protection of topographies of
semiconductor products

Obijective

To provide for the legal protection of the layoesins (topographies) of semiconductor productsthrgr
individual components or a part or the whole ofrdegrated circuit on a semiconductor chip

10. PUBLIC PROCUREMENT
10.1. Public service contracts

Council Directive 92/50/EEC of 18 June 1992 reftia the co-ordination of procedures for the awafrd
public service contracts.

Objective

To co-ordinate procedures for the award of puldic/ise contracts in so far as such procuremenbis n
already covered by procedures for the award ofipwairks contracts and public supply contracts.

10.2. Public works contracts

Council Directive 93/37/EEC of 14 June 1993 conicgrrthe coordination of procedures for the award of
public works contracts.

Obijective

To consolidate and co-ordinate procedures for e of public works contracts.

10.3. Review procedures to the award of public sufypand public works contracts

Council Directive 89/665/EEC of 21 December 1989 tha co-ordination of laws, regulations and
administrative provisions relating to the applioatdf review procedures to the award of public $uppd
public works contracts as amended by Council Dire@2/50/EEC.

Objective

The Directive seeks to ensure that the review phaees are available to sufficiently interested ipart
having been or likely to be injured by an allegeftingement.
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Annex Il — List of International instruments

Prepared by the European Commission, availabl#f/auropa.eu.int

1. UN CONVENTIONS

CONVENTION ON THE LIMITATION PERIOD IN THE INTERNATONAL SALE OF GOODS
adopted in New York in 1974 (as amended by the RFBOOL AMENDING THE CONVENTION ON
THE LIMITATION PERIOD IN THE INTERNATIONAL SALE OFGOODS of 11.04.1980).

Status

The Convention, as amended by the Protocol, isricef(neither the Protocol nor the Convention esenb
signed by any EU Member-state). The former Germamdxratic Republic was a participant by virtue of
its accession on 31 August 1989 to the Protocolnding the Convention and therefore also to the
Convention of 1974.

UNITED NATIONS CONVENTION ON CONTRACTS FOR THE INTENATIONAL SALE OF
GOODS adopted in Vienna, in 1980.

Status

Only the UK, Portugal and Ireland have not accedetie Convention, i.e. are not contractual parfiée
convention is in force for the rest of the EU Membiate.

UNCITRAL LEGAL GUIDE ON INTERNATIONAL COUNTERTRADETRANSACTIONS adopted in
1992.

Status

Not legally binding

UNITED NATIONS CONVENTION ON INTERNATIONAL BILLS OF EXCHANGE AND
INTERNATIONAL PROMISSORY NOTES adopted in New Yoik,1988.

Status

The Convention is not in force. 10 actions are ireguNo EU Member-state has signed.

UNCITRAL LEGAL GUIDE ON ELECTRONIC FUNDS TRANSFER&dopted in 1987.
Status
Not legally binding

UNCITRAL MODEL LAW ON INTERNATIONAL CREDIT TRANSFERS adopted in 1992.
Status
Binding once enacted in domestic law.

UNITED NATIONS CONVENTION ON INDEPENDENT GUARANTEE3ND STAND-BY LETTERS
OF CREDIT adopted in New York, in 1996.

Status

The Convention entered into force 1 January 20@0EN Member-state has signed.

UNITED NATIONS CONVENTION ON THE CARRIAGE OF GOODBY SEA adopted in Hamburg, in
1978 (HAMBURG RULES).

Status

The Convention entered into force 1.11.1992.
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Signed by Denmark (18.04.1979), Finland (18.04.19F9ance (18.04.1979), Germany (31.03.1978),
Portugal (31.03.1978) and Sweden (18.04.1979).
Ratified by Austria (29.07.1993).

UNITED NATIONS CONVENTION ON THE LIABILITY OF OPERAORS OF TRANSPORT
TERMINALS IN INTERNATIONAL TRADE adopted in Viennan 1991.

Status:

The Convention is not in force. 5 Actions are reegli

Signed by France (15.10.1991) and Spain (15.04)1991

UNCITRAL MODEL LAW ON ELECTRONIC COMMERCE WITH GUIE TO ENACTMENT adopted
in 1996, with additional Article 5 bis as adoptad.P98.

Status

Binding once enacted in domestic law.

UNCITRAL Legal Guide on Drawing Up International @cacts for the Construction of IndustrialWorks,
adopted in New York, in 1987.

Status

Not legally binding.

2. UNIDROIT (THE INTERNATIONAL INSTITUTE FOR THE UN-ICATION OF CONTRACT LAW)
INSTRUMENTS.

UNIDROIT Principles for International Commercial @oacts adopted in 1994,
Status
Not legally binding.

CONVENTION RELATING TO A UNIFORM LAW ON THE INTERNAIONAL SALE OF GOODS
signed in the Hague, in 1964.

Status

In force in the UK (ratified on 31.08.1967). Denoad by lItaly (11.12.1986), Germany (1.01.1990), the
Netherlands (1.01.1991), Belgium (1.11.1996) anxielnobourg (20.01.1997)).

Signed by Greece (ad referendum, 3.08.1964) antc€1@1.12.1965).

CONVENTION RELATING TO A UNIFORM LAW ON THE FORMATON OF CONTRACTS FOR
THE INTERNATIONAL SALE OF GOODS signed in the Hagua 1 July 1964.

Status

In force in the UK (ratified on 31.08.1967), anchdenced by Italy (11.12.1986), Germany (1.01.198@),
Netherlands (1.01.1991), Belgium (1.11.1996) anxeimbourg (20.01.1998).

Signed by Greece (ad referendum, 3.08.1964) antt€1@1.12.1965).

CONVENTION ON AGENCY IN THE INTERNATIONAL SALE OF ®ODS signed in Geneva, on 17
February 1983.

Status

Ratified by Italy (16.06.1986) and France (7.087)98

Has not been signed by other EU Member-states.

The Convention will only enter into force when guieel by ten contracting States (Article 33).

UNIDROIT CONVENTION ON INTERNATIONAL FINANCIAL LEASING adopted in Ottawa, on
28May 1988.

Status

The Convention is in force.

Ratified by France (with declaration, 23.09.1991d #aly (29.11.1993).

Signed by Finland (30.11.1990) and Belgium (21.920).
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UNIDROIT CONVENTION ON INTERNATIONAL FACTORING adojed in Ottawa, on 28 May 1998.
Status:

The Convention is in force.

Ratified by France (with declaration, 23.09.199%H)y (29.11.1993) and Germany (20.05.1998)

Signed by Finland (30.11.1990), Belgium (21.12.399@ the UK (31.12.1990).

3. COUNCIL OF EUROPE INSTRUMENTS

EUROPEAN CONVENTION ON COMPULSORY INSURANCE AGAINSTIVIL LIABILITY IN
RESPECT OF MOTOR VEHICLES signed in Strasbourg2:04.1959.

Status

The Convention entered into force 22.09.1969.

Ratified by Austria (10.04.1972), Denmark (24.0699 Germany (5.01.1966), Greece (29.05.1961) and
Sweden (22.06.1969).

Signed by Belgium (20.04.1959), France (20.04.1958ly (20.04.1959) and Luxembourg (20.04.1059).

CONVENTION ON THE LIABILITY OF HOTELKEEPERS CONCERNG THE PROPERTY OF
THEIR GUESTS signed in Paris, on 17.12.1962.

Status

The Convention entered into force 15.02.1967.

Ratified by Belgium (14.09.1972), France (19.097)9&ermany (14.11.1966), Ireland (7.05.1963)yltal
(11.05.1979), Luxembourg (25.01.1980) and the UK(QZ.1963)

Signed by Austria (17.12.1962), Greece (17.12.1868)the Netherlands (17.12.1962).

CONVENTION ON THE UNIFICATION OF CERTAIN POINTS OFSUBSTANTIVE LAW ON
PATENTS FOR INVENTION signed in Strasbourg, on 271BD63.

Status

The Convention entered into force 1.08.1980.

Ratified by Belgium (23.09.1999), Denmark (29.0899 France (27.02.1980), Germany (30.04.1980),
Ireland (25.01.1968), Italy (17.02.1981), Luxemlgpyf4.09.1977), Netherlands (2.09.1987), Sweden
(3.03.1978) and the UK (16.11.1977).

EUROPEAN CONVENTION ON ESTABLISHMENT OF COMPANIESigsed in Strasbourg, on
20.01.1966.

Status

The Convention is not in force. 5 ratification aos are needed.

Signed by Belgium (20.01.1966), Germany (5.11.1968ly (24.03.1966) and Luxembourg (18.09.1968).

EUROPEAN CONVENTION ON FOREIGN MONEY LIABILITIES gined in Paris, on 11.12.1967.
Status

The convention is not in force. 3 ratification aci are needed.

Ratified by Luxembourg (9.02.1981).

Signed by Austria (11.12.1967), France (11.12.196d)Germany (11.12.1967).

EUROPEAN AGREEMENT ON "AU PAIR" PLACEMENT signed Btrasbourg, on 24.11.1969.

Status

The agreement entered into force 30.05.1971.

Ratified by Denmark (29.04.1971), France (5.02.)9%aly (8.11.1973), Luxembourg (24.07.1990) and
Spain (11.08.1988).

Signed by Belgium (24.11.1969), Finland (16.07.)9%&rmany (2.10.1976) and Greece (22.08.1979).

EUROPEAN CONVENTION ON THE PLACE OF PAYMENT OF MONELIABILITIES signed in
Basle, on 16.05.1972.
Status
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The Convention is not in force. 5 ratification aos are needed.
Signed by Austria (16.05.1972), Germany (16.05.19n8 the Netherlands (16.05.1972).

EUROPEAN CONVENTION ON THE CALCULATION OF TIME-LIMTS signed in Basle, on
6.05.1974.

Status

The Convention entered into force 28.04.1983.

Ratified by Austria (11.08.1977) and Luxembourg.{D01984).

Signed by Sweden, Portugal, Spain, Germany, Beldiaty and France.

EUROPEAN CONVENTION ON CIVIL LIABILITY FOR DAMAGE CAUSED BY MOTOR
VEHICLES signed in Strasbourg, on 14.05.1973.

Status

The Convention is not in force. 3 ratification aos are needed.

Signed by Germany (14.05.1973).

EUROPEAN CONVENTION ON PRODUCTS LIABILITY IN REGARDIO PERSONAL INJURY
AND DEATH signed in Strasbourg, on 27.01.1977.

Status

The Convention is not in force. 3 ratification acs are needed.

Signed by Austria (11.08.1977), Belgium (27.01.)9France (27.01.1977) and Luxembourg (27.01.1977).

CONVENTION ON CIVIL LIABILITY FOR DAMAGE RESULTING FROM ACTIVITIES
DANGEROUS TO THE ENVIRONMENT signed in Lugano, 0h.@6.1993.

Status

The Convention in not in force. 3 ratification acis are needed.

Signed by Finland (21.06.1993), Greece (21.06.19@8y (21.06.1993), Luxembourg (22.06.1993), the
Netherlands (21.06.1993) and Portugal (06.03.1997).

EUROPEAN CONVENTION RELATING TO QUESTIONS ON COPYBHT LAW AND
NEIGHBOURING RIGHTS IN THE FRAMEWORK OF TRANSFRONER BROADCASTING BY
SATELLITE signed in Strasbourg, on 11.05.1994.

Status

The Convention is not in force. 7 ratification acs are needed.

Signed by Belgium (6.08.1998), Germany (18.04.198u@¥embourg (11.05.1994), Spain (11.05.1994) and
the UK (2.10.1996).

CIVIL LAW CONVENTION ON CORRUPTION signed in Stragbrg, on 4.11.1999.

Status

The Convention is not in force. 14 ratificationiant are needed.

Signed by Belgium (8.06.2000), Denmark (4.11.198%)land (8.06.2000), France (26.11.1999), Germany
(4.11.1999), Greece (8.06.2000), Ireland (4.11.1,9¢8ly (4.11.1999), Luxembourg (4.11.1999), Swede
(8.06.2000) and the UK (8.06.2000).

CONVENTION RELATING TO STOPS ON BEARER SECURITIESN I INTERNATIONAL
CIRCULATION signed in the Hague, on 28.05.1970.

Status

The Convention entered into force 11.02.1979.

Ratified by Austria (11.08.1977), Belgium (23/05/,/Brance (23/05/73) and Luxembourg (23/05/73).
Signed by Germany (28/05/70), Ireland (23/04/##),Netherlands (23/04/74) and the UK (28.05.1970).

EUROPEAN CONVENTION ON CERTAIN INTERNATIONAL ASPECS OF BANKRUPTCY signed
in Istanbul, on 5.06.1990.
Status
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The Convention is not in force. 3 ratification aos are needed.
Signed by Belgium (13.06.1990), France (5.06.19@Hrmany (5.06.2000), Greece (5.06.1990), lItaly
(15.01.1991) and Luxembourg (5.06.1990).
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Annex lll. Questionnaire number 1

a) Backgound

There will be a two phases survey. The first, gdther information about righiis remin the EC Member-
states. The second will inquire about national traivgs to the acquisition of righits rem

b) Conceptual framework

Property signifies dominion or right of use, cohtamd disposition that one may lawfully exerciseeiov
things, objects, or land. The concept may be fdaordbcuments as ancient as The Egyptian Empire) 260
BC, the Code of Hammurabi, 1785-1750 BC and thes@otion of Athens by Aristotle in 350 BC. The
conceptual development about property was dueetdrtiman Empire and is compiled in terpus luris
Civilis. The second book of thHeorpus luris Civilisstarts by stating the different species propextialic,
corporate and private. This division is, even todayalid concept and reflections of it are preser—imost
every western legal system. Most of the ways ptgpmuld be acquired are the sanmegssentiaas the
modern ways. The second section of the second dwoible Corpus luris Civilisintroduces another concept
of vital importance in modern economies: the datim between corporeal and incorporeal thingstiGes

four and five of the second book of tBerpus luris Civilisinclude a detailed regulation of theufructus

and theususand habitatio. The Corpus luris Civilisalso included a section called t8ervitutionesrights

that rural immovables or urban immovables have otlegr immovables. The Roman Law has accepted and
incorporated an Ancient Greek concept or form a@ipprty, theager vectigalis or emphyteuticariusnd

that was leased by the Roman state, by towns, digsastical corporations, and by the Vestal vegifhe

fall of the Roman Empire of the West give placeht® Feudalism, where land economics developed under
the concept oEmphyteusisMedieval England was a paradigm of tREsphyteusigievelopment of the
Feudalism, especially after the Normand invasion.

The basic concepts in this researchthieg, immovable thing, real property, property right andrights
over immovable thingsor rights in rem.This conceptual framework is the result of a cnafsrenced
analisys of the Portuguese, Spanish and Italiaal leglers, assumed to be the most closely connected
influenced by the Roman Law. To simplify the reaglithe references to the statutes will be to the
Portuguese lawlhings are whatever may be object of a juridical relattip, and being so, this concept is
similar to the English concept ohose Things can be immovabland movablelmmovable things are a
limited portion of land and any construction in @ it, the waters in or on it, trees and plantsjlevh
connected to it, andny rights over an immovable thing- the rights in rem, which may be included in the
concept ofchoose in actionRights in rem are a generic category of rights over things thalude the
property right, and is developed under the prircigflnumerus clausysvhich means that the rightsrem
are those, and those alone, created by law. Therecame common characteristics to all rights in:rem
typicality, consolidation, speciality or individuzdtion, compatibility or exclusion; the sequele th
prevalence and the publicity. The rightgem are organized in three different categories: engt rights,
security rights and rights in acquisition.

The enjoyment rights are the property right, tiseifructus the ususand habitatia the servitutiones the
emphyteusjshe surface right, the lease and the possesEi@nproperty right is the paradigm of the rights
in rem in Portugal. It is full, consolidated, in princigkerpetual and transmissible. The property righy ma
be acquired by contract, succession, usucaptiooypation and accession. Three are three different
paradigms for the transmission of the propertytrighmeans of a contract. The first considers ttiatight

is transferred by the contract alone, the secomtsiders that the transference is completed with an
autonomous act following the contract and the tbhdsiders that both must concur so property may be
transferred. The Portuguese system in generalwsllthe causal paradigm with the exception of the
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transmission of immovable property, where the tegfion of the title is requested to the completidrhe
process.

There are different species of property according titularity criterion, i. e., the number of pams (physic
or moral) who share its title. If there is but @vener, property is singular. If more than one persioare the
right, that is joint titularity in the sense thaéetproperty right belongs jointly to more than qeson.
Portuguese law admits that the shares may be efiffén quantity, while they must be equal in nature
Portuguese law includes the concept of horizontapgrty. This type of property is exclusive for Idirigs
and means that the building is divided into sevaabnomous fractions sharing a common area.

The minor rightdn rem are theusufructus theusus and habitatiothe servitutionesthe emphyteusis, the
surface right, the lease and the possessionushsfrutusentitles its owner to fully use and enjoy a thing
during a limited period of time. The right o$us and habitatiés the faculty of using a thing to satisfy the
owners personal and family needs. Tdevitutionesare rights belonging to a subject because of its
ownership over land. They are not autonomouslystratted and depend, for its maintenance, of thddan
needs. The emphyteusis consists of splitting tbpgaty right into two different domains: the direlcimain
and the useful domain, each belonging to a diffesabject. The direct domain remains with the lardll
and the direct domain passes to the tenant, wh@ayl a annual fee. The surface right is the rightuild
and/or keep a building or plantation in somebodg’sl land. This right may be, depending on the,titl
perpetual or temporary and for it, the owner mwst p fee, either in a single payment, or in pedodi
instalements. The lease is the temporary transferehthe use of an immovable thing in exchangeafor
pecuniary compensation. The possession is the pshwn when someone acts with a thing in such a
manner that it appears to be exercising the prpprgtit. Possession may be exercised directly @uthh
someone. The latter is the case when the ownerddas property and the lessee is, in fact andrapfha

but not in law, the possessor.

The security rights, the pawn, the mortgage, ttent®n right and the distress and seizure, areighés of
a creditor over things belonging to the debtogrsure the satisfaction of his credit. These rightsalways
accessory to a credit satisfaction. The rightscquisition are rights over a thing that allowsatsner to
acquire an enjoyment right over that thing.
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¢) Questionnaire

Thank you for availability to answer the questidnmaPlease answer using the boxes provided. Istique2 replace or delete the inapplicable items or
characteristics.

Country:

Respondents name, address and email:

1. Immovable things

1.1 What is an immovable thing?

1.2 Do rightdn remqualify as immovable things?
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1.3 If the answer to Q1.2 is affirmative, whichhtig?

2. Rightsin rem

Considering the following table, please indicatéhd rights included therein exist in your legadew; their name or designation and if there is siggificant

difference.
Right Powers Main Obligations Duration

) Legal limitations of the
lus utendi right;
lus fruendi : +  Perpetual and only exceptionally

Property Right _ fzrnczft)g:]y social temporary (exceptions strictly
lus abutendi determined by law)
Public interest, mainly
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related to the ius
edificandi

Usufructus

lus utendi
lus fruendi

Transmissible intervivos

Legal and contractual

Temporary

Usus and Habitatio

lus utendi

Not transmissible

Legal and contractual

Temporary

Servitutiones

lus utendi

Transmissible automaticly
with the dominant land or
building

Legal and contractual

Perpetual

Emphyteusis

(Long lease)

lus utendi
lus fruendi
lus abutendi

Transmissible intervivos and
mortis causa

Legal and contractual

Perpetual

Surface Right
(building right)

lus utendi
lus fruendi
lus abutendi

Transmissible intervivos and
mortis causa

Legal and contractual

Temporary or perpetual
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Lease + use of an immovable thing ¢+ rent ¢+ Temporary
¢+ Transmissible with the
landlord’s consent
Possession ¢ lus utendi
When exercised on the possessor's behalf «  |us fruendi *  Separately considered is always

(different from mere detention, where it
exercised in the owners behalf )

Transmissible

temporary

3. Conveyance (transfer of immovable things ortaghremby means of a contract)

3.1 Do the following phases apply to conveyanceegutare?

Phase

Yes

No

Optional

Precontract (preliminary agreemen

D

Precontract (preliminary agreement) subject ta¢igester?

Formal contract (notary act)

Informal contract (without notary intervention)

216




ANNEX IIT

Land register

3.2 Conveyance cost

a) Notary fees (when applicable)

b) Registry fees (when applicable)

c) Transfer tax (when applicable)
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Thank for answering this questionnaire. You'll beaiving shortly an executive summary of the survey
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Annex V. Questionnaire number 2

a) Backgound

The main contribution of this research is a genericiel that identifies the constraints to the asitjain of
immovable property by foreigners which are commanoss the European Community Member-states. The
application of such model will produce a groundeebty about the implications of EC law in the nadib
property law. This research will lead to better enstinding of the application of European lawhtoReal
Estate domain. The outcome of this research wiluiate an EC wide study about the concept, contards
conveyance of the real property right, as well msradepth analysis of the species and contentheof
statutory rights over real estate.

There will be a two phases survey. The first, gdther information about righiis remin the EC Member-
states and will allow the creation of categorielse Becond will inquire about national constraiotghe
acquisition of rightén rem

b) Conceptual framework

The property national legal framework must be jmteted in the light of the EC obligations. In Corasibn

of the European Communities v Hellenic Republic,ad€ 305/87 [1989] 1461, available at
http://curia.eu.int/jurisp), the ECJ declared thmt,maintaining in force and applying a nationad\psion
aiming to preclude the acquisition by nationalsthier Member-states of immovable property situaidts
border regions, the Hellenic Republic has faile€utfil its obligations under the former Article8452 and
59 of the EC Treaty.

The facts in this Case relate to the existence oétinal provision, the sole Article of the Presital
Decree of 22 to 24 June 1927, establishing thatattwisition by foreign natural or legal persons of
ownership of immovable property, or other real tigtherein, with the exception of mortgages, sidan
border regions of the country was prohibited om mdiabsolute nullity of the legal act in questioriminal
sanctions and the removal from office of any notahp infringed that prohibition. The Greek Govermine
argued that the rules at issue were justified ageasure adopted under the former Article 224 ofg6e
Treaty.

The grounds the European Commission brought aatiamst Greece where the infringement of the former
Articles 48, 52 and 59 of the EC Treaty: the fremdof movement for workers, the freedom of
establishment and the freedom to provide servides.freedom of movement for workers infringemens wa
alleged as it “entails the right «to stay in a Membtate for the purpose of employment in accorgavith

the provisions governing the employment of natisnel that State laid down by law, regulation or
administrative action». It follows that access dniging and ownership of property, provided for iticle 9

of Regulation No 1612/68, is the corollary of freed of movement for workers and is for that reason
covered by the prohibition of discrimination agaiasnational of a Member-state who wishes to take
employment in another Member-state, laid down itiche 48 of the Treaty”.

The infringement of the freedom of establishmens aleged as “Article 52 of the Treaty guarantdwes t
right of nationals of a Member-state who wish takvas self-employed persons in another Member-gtate
be treated in the same way as nationals of thatihéesstate and prohibits all discrimination on grdsiof
nationality arising under the legislation of the rulger-states and hindering access to or exerciseiaf
activities” and “the said prohibition is concernedt solely with the specific rules on the purstiitan
occupation but also with the rules relating to Wiagious general facilities which are of assistaimcéhe
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pursuit of that occupation” and “the right to acquiuse or dispose of immovable property on thédey of
a Member-state is the corollary of freedom of dighiment”.

The infringement of the freedom to provide servioes alleged as access to ownership and the use of
immovable property is guaranteed by the formerchati59 of the Treaty in so far as such access is
appropriate to enable that freedom to be exereiffedtively.

The ECJ subscribed all the European Commision aggtsrand considered that a national constrairiteto t
ownership of immovable property is contrary to inendamental freedoms established in the EC Treaty.

The existence of a European space without barietke circulation of the goods, services, peopid a
capitals, composed by the economies and the tégstof the members-states is, from the very béginn
the founding principle of the EC. This space, chl¢ first as the Common Market, changed its desigm
in 1986, with the European Single Act to the In&rilarket. The expression internal market, by fisel
doesn't have very defined contours, nor it corredpdo an unequivocal concept. A first approach wigw
to the materialization of the concept of internarket will necessarily have as starting point trebfgm of
economic integration, understood as a processmbit@tion of national economies in that the basrier
the free change of goods, services, people andbatapie eliminated and are established cooperation
coordination mechanisms as to the economic politics

We can find several species of economic integratiistinguished one from the other with a qualiati
criterion. The less integrated is the free tradeezavhere barriers are eliminated but there isarnson
foreign policy. The costumes union represents racstep in the sense of the integration of the enie®
Here, besides the characteristics pointed to time zd free trade, it still exists a common posittaind
countries. The following stadium, the common marketoduces some difficulties. In conceptual terthe
common market requires both economic freedoms, asahnovement of goods, work and capital, and the
matching of the economic policies.

The EC concept of internal market is included | $bcond paragraph of the no. 1 of the former lardieA
EC Treaty: “The internal market is a space witHatgrnal borders in which the free circulation oiogs,
people, services and capitals are assured in iims t&f the dispositions of the present Treaty”. dqgmtly,
this provision seems to limit the internal marleatspace of freedom of movement. This is not tgdts
final expression, “in the terms of the dispositiafishe present Treaty” must be followed and ttst of the
Treaty (or some of it) probably included in the cept; and the fact is that spread along the Trietatg a
number of measures either attributing powers toB@ein matters of economic policy coordinationheit
attributing to the EC itself powers to legislatéhisT must be completed with the basic principle h#f t
national treatment, sometimes called the non-disogtion principle, established in the EC Treaty in
Article 12, that determines that “Within the scagepplication of this Treaty, and without prejuglio any
special provisions contained therein, any discratiom on grounds of nationality shall be prohibited

The basic framework for the free movement of pesserestablished in articles 12, 14, 18, 39 andféhe

EC Treaty. In the last section of its judgmentMiartinez Sala(Case C-85/96 Maria Martinez Sala v
Freistaat Bayern, [1998] ECR, available at httprifceu.int) the Court examined whether a citizdm vis
lawfully residing in the territory of a host Membstate can rely on the principle of non-discrimioat
enshrined in Article 12 EC Treaty. The Court statieat such a citizen may rely on that Article ih al
situations falling within the substantive scope Gdmmunity law. That is the case of the freedom of
movement of persons, as determined in Article 18TE€aty: “Every citizen of the Union shall have the
right to move and reside freely within the terntasf the Member-states, subject to the limitatiamsl
conditions laid down in this Treaty and by the nuees adopted to give it effect.” Advocate General
Cosmas in his Opinion in the Wijsenbeek case (€Ca8€8/97 [1999] ECR, available at http://curia.et).i
defended the direct effect of that Article with twiain arguments. First, the literal formulationfaficle 18

EC Treaty militated in favour of direct effect. Thight of every citizen of the Union to move andide
freely within the territory of the Member-states svaxpressly recognised. He further pointed to the
particular feature of Article 18 EC Treaty whichiroduces into the Community legal order a purely
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individual right mirrored in the right to freedonf movement which is constitutionally guaranteedha
legal systems of the Member-states. On those geoiiloduced direct effect by obliging Communityda
national authorities to observe the rights of Eeeopcitizens to move and reside freely and toirefram
adopting restrictive rules which would substantnehpinge on those rights. In fact, “Union citizéisis
destined to be the fundamental status of natimfalse Member-states, enabling those who find tledves

in the same situation to enjoy the same treatmretdaw irrespective of their nationality, subjectgoch
exceptions as are expressly provided for.” (Cas&84199, Grzelczyk, [2001] ECR, available at
http://curia.eu.int).

The freedom of establishment and the freedom teigeoservices are usually included under the same
heading in the EC Law manuals and books. Nonethetlesre is a clear distinction between them. Trsé f

is concerned with the freedom to permanently egerei non-employed economic activity — “Since the
Luxembourg company is involved on a stable andicoats basis in the economic life of Italy, that

situation falls within the provisions of the chapte freedom of establishment, namely Articles 58,

and not those of the chapter concerning servicas, (e that effect, Case 2/74 Reyners v Belgiate Sta

[1974] ECR, available at http://curia.eu.int, ands€ C-55/94 Gebhard v Consiglio degli Avvocati e

Procuratori di Milano [1995] ECR, available at hMpuria.eu.int).”, Case Sodemare (Case C-70/95
Sodemare [1997] ECR, available at http://curiarg)i.iThe second is concerned with the possibility of

exercising that same activity in a non-permaneséba

The right of establishment is forseen in Article 3 Treaty and the freedom to provide servicesriicié

49 EC Treaty. Article 43 defines right of estabiignt as “the right to take up and pursue activiiss
self-employed persons and to set up and managetakidgs, in particular companies or firms withivet
meaning of the second paragraph of Article 48, utige conditions laid down for its own nationalsthg
law of the country where such establishment iscedf subject to the provisions of the Chaptettirgjato
capital.” This right applies equally to natural aedal persons, as the ECJ stressed in Sodemase (Ga
70/95 Sodemare [1997] ECR, available at http:/&eti.int): “As regards Article 52 (now Article 48)
the Treaty, read in conjunction with Article 58 wdrticle 48) thereof (third question), it must berne in
mind thatthe right of establishmentvith which those provisions are concernedjrantedbothto natural
personswho are nationals of a Member-state of the Commarit to legal persons within the meaning of
Article 58. Subject to the exceptions and condgitaid down, it allows all types of selfemployedivty to

be taken up and pursued on the territory of angrabember-state, undertakings to be formed andatqer
and agencies, branches or subsidiaries to be séCage C-55/94 Gebhard [1995] ECR, available at
http://curia.eu.int).”

The right of establishment includes in itself thigiple of the non-descrimination: “As the Coustifd in
its judgment in Factortame and Others, cited abatparagraph 25, freedom of establishment includes
the case of nationals of a Member-state, ‘the rigltake-up and pursue activities as self-empl@ardons
... under the conditions laid down for its own natitsnby the law of the country where such establesitm
is effected ...".” (Case C-62/96 Commission v Gref|d@97] ECR, available at http://curia.eu.int)

There are a number of corollaries of the right efablishment: entry and residence (Case C-62/96
Commission v Greece [1997] ECR, available at Httpria.eu.int) (Case C-151/96 Commission v Ireland
[1997] ECR, available at http://curia.eu.int) (C&834/94 Commission v France [1996] ECR, availalble
http://curia.eu.int), the right to reside after sieg an activity (Case C-62/96 Commission v Grd&887]
ECR, available at http:/curia.eu.int) (Case C-261Commission v Ireland [1997] ECR, available at
http://curia.eu.int) (Case C-334/94 Commission snee [1996] ECR, available at http://curia.eu.thg
right to access general facilities which are oistgace in the pursuit of that occupation (Case06/37
Commission v Greece [1989] ECR, available at Htpria.eu.int) and the the right to acquire, use or
dispose of immovable property: “In particular asaparent from Article 54(3)(e) of the Treaty ahé t
General programme for the abolition of restrictiars freedom of establishment of 18 December 1961
(Official Journal, English Special Edition, Seco&dries IX, p.7), the right to acquire, use or dégpof
immovable property on the territory of a Membettestia the corollary of freedom of establishmenCage
C-305/87 Commission v Greece [1989] ECR, availablettp://curia.eu.int).
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The rule in Article 43 is “by its essence, capatiebeing directly invoked by nationals of all théher
Member-states.” (Case C-2/74 Reyners [1974] ECRilable at http://curia.eu.int)

Amongst the economic freedoms provided in the E€afr there is the capitals freedom of movement,
forseen in Article 56 EC Treaty: “Within the framesk of the provisions set out in this Chapter, all
restrictions on the movement of capital between blemstates and between Member-states and third
countries shall be prohibited.”

This freedom is ancillary to other freedoms deterdi by the Treaty. Should there be restrictionthéo
payments circulation, this would stop all otheefiems. But capital’s freedom is importget se being the
core issue to the freedom to provide finantial isesy i. e., when the capitals circulate for inmestt
porposes and not for the satisfaction of a dehtisthe free movement of capital constitutes, aliniegthat

of persons and services, one of the fundamentadiéras of the community” (Case 203/80, Casati, [1981
ECR, available at http://curia.eu.int) and “the mments of capital covered by Article 67 are finahci
operations essentially concerned with the investroEthe funds in question rather than remunerdtiora
service” (Case 286/82, Luisi & Carbonne, [1984] E@Railable at http://curia.eu.int).

The core of the freedom of capital circulation watorced in the Directive 88/361/EC (available at
http://lwww.europa.eu.int):

“Article 1

1. Without prejudice to the following provisions elber-states shall abolish restrictions on movesnaint
capital taking place between persons resident imbég-states. To facilitate application of this Diree,
capital movements shall be classified in accordavittethe Nomenclature in Annex 1.”

“Annex I.
| - DIRECT INVESTMENTS

1. Establishment and extension of branches or neentakings belonging solely to the person progdin
the capital, and the acquisition in full of exigtinndertakings.

2. Participation in new or existing undertakinghnét view to establishing or maintaining lasting remic
links.

3. Long-term loans with a view to establishing @imaining lasting economic links.
4. Reinvestment of profits with a view to maintaimiasting economic links.

A - Direct investments on national territory by A@sidents

B - Direct investments abroad by residents

Il - INVESTMENTS IN REAL ESTATE (not included undéyr

A - Investments in real estate on national teryitmy non-residents

B - Investments in real estate abroad by residents”

The 1988 Directive includes an exceptional regiorettie acquisition of secondary residence. Theiagis
national legislation, limiting this type of investmt, was exceptionally accepted: “Existing national
legislation regulating purchases of secondary ezsieds may be upheld until the Council adopts farthe
provisions in this area in accordance with Arti6!@ of the Treaty. This provision does not affeat th
applicability of other provisions of Community Idw. (Directive 88/361/EC available at
http://www.europa.eu.int). The second phrase ingheating is perhaps the most significant. It imghat
those national provisions will not be prejudicedthg Directive, provided that they are not contrargther
provisions of Community law. Again, one of the icat principles that expression may refer to is the
principle of the non discrimination or of the naidbtreatment.
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The Article 12 EC Treaty includes the principletbé non discrimination. The full understanding tsf i
contents must include the ECJ interpretation, ealbheaevhere it applies the principle in matters apmtly
excluded of the EC competence, as the interpratagidikely to have the same nature as the oneyaqupl
the principle to the national property regime, Whiga core issue in this research.

The place to find those interpretations is the E&Se law, especially that in the preliminary ruiing
Amoungst those judgments, the ECJ held, in MartiBala (Case C-85/96, Martinez Sala, [1998] ECR,
available at http://curia.eu.int), the “Article §(@f the Treaty attaches to the status of citizethe Union
the rights and duties laid down by the Treaty,udaig the right, laid down in Article 6 of the Ttganot to
suffer discrimination on grounds of nationality kit the scope of applicatioratione materiaeof the
Treaty.”

Furthermore, in Grzelczyk, (Case C-184/99, Grzédcf2001] ECR, available at http://curia.eu.intg t§CJ
clarified the previous judgment: “As the Court heldaragraph 63 of its judgment Martinez Salacited
above, a citizen of the European Union, lawfullsident in the territory of a host Member-State, iy on
Article 6 of the Treaty in all situations which Ifalithin the scope&atione materiaeof Community law”

“Those situations include those involving the eisgoof the fundamental freedoms guaranteed by the
Treaty and those involving the exercise of thetrighmove and reside freely in another Member-stde
conferred by Article 8a of the Treaty”

In Bickel, (Case C-274/96 Bickel [1998] ECR, avhitaat http://curia.eu.int), the Court declared tha by
prohibiting 'any discrimination on grounds of natiity’, Article 6 of the Treaty requires that pers in a
situation governed by Community law be placed elgtion an equal footing with nationals of the Membe
state”. In Saldanha, (Case C-122/96 Saldanha andS MT Hiross [1997] ECR, available at
http://curia.eu.int), the ECJ held that “By protiitig 'any discrimination on grounds of nationajijtticle 6
of the Treaty requires, in the Member-states, ceteptquality of treatment between persons in atsitu
governed by Community law and nationals of the Merstate in question.”

Again, these declarations are no more then aicktitn of what the Court had said early in 198Zowan,
(Case 186/87 Cowan [1989] ECR, available at htigrif.eu.int): “By prohibiting "any discriminatioon
grounds of nationality" Article 7 of the Treaty tegs that persons in a situation governed by Conityiu
law be placed on a completely equal footing wittiamals of the Member-state . In so far as thingipile is
applicable it therefore precludes a Member-statm fmaking the grant of a right to such a persoiestiio
the condition that he reside on the territory @fttState - that condition is not imposed on théeSsaown
nationals”.

There are two areas of legal requirements to reigltee ownership that are relevant to the EC law: th
nationality of the acquirer and it/his/her residené given legal order may restrict the accesshto t
ownership of a righin remeither to its national or, regardless of the metlity, to their residents or even
use both criteria in conjunction: requiring a giveationality and imposing a residence. Thus, a droa
concept of national constraint ot real estate oshiprmust be drawn:

It constitutes a national constraint to real estateownership, for the porpose of this research, any
special legal requirement, for the purchase of immeable property, applying to natural or legal
persons who do not have the nationality of, or seah, the Member-state where the immovable is
located.

That sort of legal requirements are, if applicableatural or legal persons national of a Membatestas
laid above, incompatible with the EC law, espegialith the principle of the non-descrimination ggard
of the fundamental freedoms established by the E@ty.
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The enforcement of such requirements is most pigbatimmitted to the national immovable property
register, as this department was found to be aengsk player in the conveyance process across the
Member-states, especially in those where the paechgreement is not a notary act.

In those countries where the purchase agreemenh@ary act, the enforcement of the above merdione
special requirements may be commited to the notairpself or to the register or to both
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¢) Questionnaire 2

Thank you for availability to answer the questiarmaPlease answer using the boxes provided.

Country:

Respondents name, address and email:

1. Is there any limitation or special requiremeartfbreigner natural or legal person to acquire owable
property?

2. If yes, which are those limitations?

3. Do they apply to EC nationals?

Thank for answering this questionnaire. You'll keeiving shortly an executive summary of the survey
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Annex V. Answers to questionnaire number 1

1. Belgium

(Contribution of Pascale LECOCQ, Université de kg

Right

Powers

Main Obligations

Duration

Property Right = droit de propriété
Art 544 C. civ. : “La propriété est le droit de

jouir et disposer des choses de la maniéere la

plus absolue, pourvu qu’on n’en fasse pag
usage prohibé par les lois ou par les
reglements”

Use

Enjoy (i.e., the power to rent, let, borrow, or
gain whatever contractual benefit without
losing the right over the thing)

Power to transfer the right either by contrac
or succession

Power to exclude others from disturbing the|
right and the power to bring to action those
who do it

Power to destroy the thing

¢+  Legal limitations of the right: “pourvu
gu’on nen fasse pas...”

+  Things that cannot be seized (article
1408 et s. du Code judiciaire)

¢+ Collision of rights either between twg
property rights or between property
right and other rights i.e. authorship;
théories jurisprudentielles de I'abus de
droit et des troubles de voisinage

+  Public interest, mainly related to the
right to build : régles de l'urbanisme

[

¢+ Perpetual and only
exceptionally temporary
(exceptions strictly determined
by law)

Usufruct = usufruit (art. 578 a 624 C. civ.
Art 578 : “L’'usufruit est le droit de jouir des
choses dont un autre a la propriété, comime
le propriétaire lui-méme, mais a la charge
d’en conserver la substance”

L4
L4

Use

Enjoy (i.e., the power to rent, let, borrow, or
gain whatever contractual benefit without
losing the right over the thing)
Transmissible by contract

Power to exclude others from disturbing the
right and the power to bring to action those
who do it

Contractual obligations may exist if
usufruct finds its source in a contract
Legal obligations : a) before taking
possession of the thing, the usufructuary
must find some one who gives surety and
an inventory must be drawn up;

b) during the right, the usufructuary must
pay the ordinary costs of the thing and
maintain it

¢+ Temporary
For physical persons, the right is fa
life, unless a peculiar time has bee
set (when the origin is contractual)
for legal persons (companies ...) th
right can be created for maximum
30 years (619 civil code)

Use and inhabit = Droits d’'usage et
d’habitation (art. 625 a 636 C. civ.)

Use or inhabit an immovable thing but the
droit d'usage may also be set on a moveabl
thing

Not transmissible

D

Power to exclude others from disturbing the|

+  cfr usufruct

¢+ Temporary cfr usufruct

226

=

e



ANNEX V

right and the power to bring to action those
who do it

Easements= servitudes (art 637 a 710 b
civil. code) Art 637: “Une servitude est un
charge imposée pour 'usage et l'utilit¢ d'yn ,
héritage appartenant a un autre propriétaire”

S Do

Use something immovable or part of anothe
immovable thing (i.e. right of way)
Transmissible automatically with the
dominant land or building

=

Legal and contractual

¢+  Perpetual but a limit can be se
by contract AND the right
comes to an end if not used
during 30 years (706 Civil
code) AND people may apply
to the judge to suppress an
easement that has lost any
utility (7210 bis Civil Code
added in 1983)

Legal easements have their own

rules

Emphyteusis
(Long lease = emphytéose (loi du 10 janvijer ¢
1824- dutch origin) Defined as "un droit réel ¢
qui consiste a avoir la pleine jouissance djun
immeuble appartenant a autrui, sous la
condition de lui payer une redevance
annuelle, soit en argent, soit en nature, en ¢
reconnaissance de son droit de propriété”

Use

Enjoy (i.e., the power to rent, let, borrow, or
gain whatever contractual benefit without
losing the right over the thing and power to
construct

Transmissible by contract and succession

obligation to pay is fundamental

¢+ the duration is minimum 27
years and maximum 99 years

Surface Right
(building right)= droit de superficie (loi du
10 janvier 1824- dutch origin)
Defined as “un droit réel, qui consiste a
avoir des batiments, ouvrages ou plantatipns
sur un fonds appartenant a autrui

Use

Enjoy (i.e., the power to rent, let, borrow, or
gain whatever contractual benefit without
losing the right over the thing)
Transmissible intervivos and mortis causa

Legal and contractual

Temporary : maximum 50 years by
it can be renewed (art. 4)

Lease = droit personnel de jouissance issu ¢
d’'un contrat de bail; so, not a “real” rightin ¢
belgian law

use of an immovable thing (or movable)
Transmissible with the landlord’s consent

rent

¢+ Temporary

Possession

When exercised on the possessor’s behalf ¢
(different from mere detention, where its| ¢
exercised in the owners behalf ): possessjonk
détention

lus utendi
lus fruendi
Transmissible

¢+ Separately considered is
always temporary

Table 12 — Enjoyment rights in Belgium
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2. Denmark

(Contribution of Kasper D. Blangsted Henriksen)

Right Powers Main Obligations Duration
* Use ¢+ Perpetual and
+  Enjoy (i.e., the power to rent, let, borrow, or only
gain whatever contractual benefit without losing ¢+  Legal limitations of the right: exceptionally
Property Right the right over the thing) ¢ Property social function temporary
+  Power to transfer the right either by contract gr ¢  Collision of rights (exceptions
In Danish: "ret over fast ejendom"”. succession ¢ Public interest, mainly related to strictlp
¢+ Power to exclude others from disturbing the the right to build deterymined b
right and the power to bring to action those wio law) y

doit

Usufruct
In Danish: "privatretlige servitutter".

Depends on the terms and conditions of the usufry

¢

Power to exclude others from disturbing the

ict
Can be established by contract, by

right and the power to bring to action those wio testament or by prescription.

doit

¢+ Temporary

Use and inhabit
In Danish: "brugsret".

Depends on the terms and conditions of the contra

L]

Power to exclude others from disturbing the

act The rights deriving from use and
inhabit is usually based on a contra|

right and the power to bring to action those wio and is limited to the terms and

doit

conditions of the contract.

C

~+

¢+ Temporary
According to the
contract.

Easements
In Danish: "servitut".
Danish law distinguishes between "positive easestiemid
"negative easements". A positive easement alloa/bdtder
of the easement to make use of an immovable thing o
property whereas the negative easement imposdsligatmn
on the owner of an immovable thing or propertyefoain
from certain acts.

Use something or part of another immovable
thing (i.e. right of way)

Transmissible automatically with the dominan
land or building

o Legal and contractual

¢+ Perpetual
Negative easements
can be deviated from
by a public district
plan.

Surface Right
(building right)

Use
Enjoy (i.e., the power to rent, let, borrow, or
gain whatever contractual benefit without losir

Subject to public regulation and
g district plans.

the right over the thing)

¢+ Temporary or
perpetual
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¢+ Transmissible intervivos and mortis causa

Lease
In Danish: "leje".

¢+ use of an immovable thing

¢+ Transmissible with the landlord’s consent
Sublease can be made of up to half of the rooms ¢
the lease or the lease in whole for up to 2 yeadeu
certain circumstances, The Danish Lease Act §8 6
72.

\ rent

=

¢+ Temporary
Perpetual unless the
lease contract is for a
limited period.

Possession
When exercised on the possessor’s behalf (différemt mere
detention, where its exercised in the owners behalf

¢ lusutendi
¢ lus fruendi
¢+ Transmissible

¢+ Separately
considered is
always
temporary

Table 13 — Enjoyment righta Denmark
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3. France

(Contribution of Antoine Allez)

Right Powers Main Obligations Duration
¢+ Legal limitations of the right:
¢+ Use: ¢ Property social function
"droit d'user de la chose" or "usus" ¢ Public interest, mainly related to the right
¢+ Enjoy (i.e., the power to rent, let, borrow, orrgai to build
whatever contractual benefit without losing the | and to the expropriation right
right over the thing): ¢ Unusual disturbance of possession ¢+ Perpetual and only
Property Right: "droit de percevoir les fruits " or "droit de joule la (defined by case-law) exceptionally temporary

"droit de propriété"

chose" or "fructus”

*

"droit de disposer de la chose" or "abusus"

*

Power to transfer the right either by contract or
succession:

Power to exclude others from disturbing the right
and the power to bring to action those who do it

The power to transfer the right may be limited

(exceptions strictly
determined by law)

by registered encumbrances or subject to a pre-

emption right, requisition right, or
expropriation right.

Limitations to the transfer of the rights must be

limited in time.

Usufruct:
"Usufruit"”

Use

Enjoy (i.e., the power to rent, let, borrow, orrgai
whatever contractual benefit without losing the
right over the thing)

Transmissible by contract

Power to exclude others from disturbing the right
and the power to bring to action those who do it

¢ Usufruct is intuitus personae.

It may be transferred subject to prior approv
of the "nu propriétaire" (grantor of the
usufruct).

¢+ Temporary:

al - for natural persons: their entire
life,

- for corporate entities: 30 years.

Use and inhabit

Use or inhabit an immovable thing

Not transmissible

Power to exclude others from disturbing the right
and the power to bring to action those who do iT

PLEASE REFER TO LEASE SECTION

¢+ Temporary

Easements:
"Servitudes"

Use something or part of another immovable thjng

(i.e. right of way)
Transmissible automatically with the dominant
land or building

Easements are attached to the land. They arg
created either by agreement (conventional

¢+ Perpetual

easements) or by virtue of law (planning
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easements).

Both easements created by operation of law

recorded conventional easements are
transferable.

and

Emphyteusis
(Long lease):

Use
Enjoy (i.e., the power to rent, let, borrow, orrgai
whatever contractual benefit without losing the

¢+ Created by virtue of a contractual
relation. It must be registered at the lang

¢+ Temporary:

‘ maximum of 99 years.

"Bail emphytéotique” right over the thing) registry.
¢+ Transmissible by contract and succession
Surface Right ¢ Use
This right éggidrzg% Q)%gpas such under* Enjoy {i.e., the power to rer]t, l‘.:“t' borrovy, ormyali
French law (it only exists as a whatever contractual benefit without losing the
right over the thing) ¢+ Legal ¢+ Temporary or perpetual

volumetric division), but | may
consider it under the angle of a
construction right as envisaged by
planning laws.

Planning laws define the surface that can be byi

according to the surface of land (people have tg
refer to town-planning documents)

t

Lease:
"Bail"

use of an immovable thing
Transmissible with the landlord’s consent

¢+ Created by virtue of contractual
relationship.

¢+ Lease law contains many restrictions
(mainly directed toward protecting

tenants):

I make a distinction between residential leas
mainly subject to a 1989 law, and commerci
leases, subject to a 1953 decree on comme
leases, which was recently incorporated into

the Commercial Code

¢+ Temporary:
- inhabitation: minimum of 3 years
for leases granted by individuals,
and 6 years for leases granted by
corporate entities,

es,- commercial:

al minimum of 9 years, with a break
ciatlause at every 3 year period.

Adverse Possession
("prescription acquisitive" or
"usucapion") under French law

*
*
*

The French system of "usucapion” allows someone
who possesses an immovable thing for 10 years
pursuant to a title deed, or for 30 years withayt a
title, to become the legal owner of the thing.

lus utendi
lus fruendi
Transmissible

¢+ Separately considered is
always temporary

Table 14 - Enjoyment rights in France
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4. Germany

(Contribution of Detlev Stoecker & Amel Al-Shajlgwi

Right

Powers

Main Obligations

Duration

Property Right
“Eigentum”

¢+ Use
¢+ Enjoy (i.e., the power to rent, let, borrow, orrgai
whatever contractual benefit without losing the
right over the thing)
¢+ Power to transfer the right either by contract or
succession
According to Sec. 28 of the Federal Building Act
(“Bundesbaugesetz”) communities have a statutary pr
emptive right in all private real estate salesa@kercised
in pursuance of urban planning purposes.
¢+ Power to exclude others from disturbing the righ
and the power to bring to action those who do it
According to Sec. 906 German Civil Code emissions
enacting from neighbouring land have to be toler&de
the extent that the use of the land is not subathnt
affected. Substantial interferences have to bestied if
they conform to local custom and if the preventiamuld
be unreasonably expensive.

Legal limitations of the right:

Property social function

Collision of rights

Public interest, mainly related to the right to
build

* o o o

L]

Ownership may be restricted by expropriation agains

compensation in part or in total if necessary fdljc
welfare, e. g. road construction.

Perpetual and only exceptionally
temporary (exceptions strictly
determined by law, seé’3
column)

Usufruct
NieBbrauch

¢ Use
¢+ Enjoy (i.e., the power to rent, let, borrow, orrgai
whatever contractual benefit without losing the
right over the thing)
¢+ Transmissible by contract
According to Sec. 1059 German Civil Code usufrsict i
not transferable. However, the right to exercisg &
transferred to a third party.
¢+ Power to exclude others from disturbing the righ

and the power to bring to action those who do it

According to Sec. 1041 to 1047 German Civil Codg
the beneficiary is legally obliged to maintain the
condition of the land, including the buildingsaify.
In general, the beneficiary has to undertake torans
the property or maintain insurance obligations and
pay insurance costs. The beneficiary has to meet al
public encumbrances as well as private
encumbrances, i.e. interests on land charges or
mortgages.

.

The usufruct is terminated by the deat
of the beneficial occupier and/or

liquidation of a legal entity (Sec. 1061
German Civil Code). Usufruct expires
it coincides with the ownership of the
land (Sec. 1063 German Civil Code).

Temporary

=

if
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The beneficiary is not allowed to alter the ecoromi
purpose of the land or to transform existing baigiin a
substantial manner unless agreed upon.

Use and inhabit
Dauernutzungsrecht /
Dauerwohnrecht

¢ Use or inhabit an immovable thing

¢ rent
Registered leases are defined in Sec. 31 to 4&eof t
Condominium Act (“Wohnungseigentumsgesetz, WEQ
Such registered leases have to be registered aitios
Il of the Land Register as encumbrances and thus
constitute rights in rem.

¢+ Transmissible and inheritable (Sec. 33 Condomium

Act)

¢+ Power to exclude others from disturbing the righ
and the power to bring to action those who do it
(Sec. 34 para. 2 Condominium Act)

) According to Sec. 33 Condomium Act the Lessee
has to maintain the condition of the premises and
has to meet the costs of maintenance and be
considerate of the interests of other beneficiaries
while exercising the right.

L]
.

Temporary
Perpetual if agreed upon (subje
to Sec. 41 Condominium Act).

Easements
Dienstbarkeiten

¢+ Use something or part of another immovable thing

(i.e. right of way)
German Civil Law distinguishes between restricted
personal easements (“personliche beschrénkte
Dienstbarkeiten”) and easements in terms of S&k8 10
German Civil Code (“Grunddienstbarkeit”). Wherdaes
latter always entitles the owner of another reapprty,
the restricted personal easement is charged imfafo
an individual person.
Land may also be charged so that certain acts wtayen
done by the land owner (i.e. a specific kind otding
may not be built or that rights deriving from the
ownership in the land may not be exercised).
¢+ Transmissible automatically with the dominant
land.
According to Sec. 1092 German Civil Code restricted
personal easements are not transmissible. Eveigtti¢o
exercise may not be transferred to a third partgasn
being agreed upon.

t

According to Sec. 1021 German Civil Code the
holder of the right has to be considerate of the
interests of the landowner while exercising thatrig
Further obligations conform to the specific rightla
may be contractually agreed upon.

.

Perpetual

Restricted personal easements expi
with death of the individual or at the
time agreed upon.

Emphyteusis
(Long lease)

¢ Use

+ Enjoy (i.e., the power to rent, let, borrow, orrgai
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Erbpacht

whatever contractual benefit without Igghme
right over the thing)
¢+ Transmissible by contract and succession

Emphyteusis in terms of the German “Erbpacht” was
formerly defined as right to operate an agricultura
business on a leased property. Besides the legjalition
of “heritable building right” (“Erbbaurecht”) Germdaw
currently does not provide for emphyteusis any more

Surface Right
(building right)

¢+ Use

¢+ Enjoy (i.e., the power to rent, let, borrow, orrgai
whatever contractual benefit without losing the
right over the thing)

¢+  Legal and contractual

Payment of a ground rent (“Erbbauzins”) by the
owner of the heritable building right if agreed ¢Se
9, 9a of the Heritable Building Right Ordinance

+  Temporary or perpetual
Heritable building rights may be
granted for an indefinite period of time]

Erbbaurecht ¢+ Transmissible intervivos and mortis causa (“ErbbauRVO”). The ordinance provides in Sec. 1 i
) S o . whereas they are seldom granted for
The owner of a heritable building right demands the for further contractual obligations which may be more than ninetv-nine vears
consent of the owner of the land for the dispasitad agreed upon and entered into the Land Register {0 ¥ y ’
encumbrance of the right. be effective towards legal successors.
Lease ¢ use of an immovable thing ¢+ Rent ¢+ Temporary
¢+ Transmissible with the landlord’s consent Besides the rental payment obligation the parties| Although the lessee may theoretically
may constitute further main obligations, i.e. the lease property for longer than thirty
lessee’s obligation to redecorate the rented ptpper years under a short term lease Sec. 567
German Civil Code provides that
either party may terminate the lease
after that period, subject only to the
statutory notice requirements.
Possession
“Besitz”

When exercised on the
possessor’'s behalf (differer
from mere detention, wherg

its exercised in the ownerg

lus utendi
lus fruendi

*
t ¢
2 ¢+  Transmissible

behalf )

¢+ Separately considered is alwayg
temporary

Table 15 - Enjoyment rights in Germany
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5. ltaly
(Contribution from Ugo A. Milazzo)
Right Powers Main Obligations Duration
¢+ Legal limitations of the right:
¢ Property social function
¢+ Use ¢+ Collision of rights
+  Enjoy (i.e., the power to rent, let, borrow, orrgai ¢ Public interest, mainly
whatever contractual benefit without losing thdatig related to the right to build +  Perpetual and only exceptionally temporary
Property Right over the thing) According to Article 833 (Divieto (exceptions strictly determined by law)
Proprieta +  Power to transfer the right either by contract or di Atti di Emulazione) of the P y Y
succession Italian Civil Code the owner can
¢+ Power to exclude others from disturbing the right| not perform any acts - whenever
and the power to bring to action those who do it lawful - aiming at no other
purposes but to harm or cause
annoyance to any third parties.
N Use The main legal restriction to the right
; . ; of usufruct consists in the
+ Enjoy (i.e., the power to rent, I(_et, borrovy, orrgai usufructuary’s duty to respect the
whatever cpntractual benefit without losing théatig .- omic destination of the
over the thing) immovable thing he has the usufruct| +  Temporary
It also includes the right to benefit from the velet on. ; . o
Usufruct fruits Charges and duties are borne by eitHer Whe_never entitled to the l_Jsufruct_ is an |_nd|V|dua
Usufrutto . 9 Ut y € the right cannot exceed his own life, whilst usafr

¢+  Transmissible by contract

According to Italian Law usufruct can also be acephi

by acquisitive prescription.
¢+  Power to exclude others from disturbing the right
and the power to bring to action those who do it

the proprietor and the usufructuary.

The former shall bear any expenses
extraordinary maintenance and any
charges burdening the property, the
latter shall pay expenses for ordinary|
maintenance and any charges
burdening the income.

or car!not last over 30 years as it is held by a legal
entity.

)|

Use and inhabit
Uso e Abitazione

¢+ Use or inhabit an immovable thing

¢+ Not transmissible

¢+ Power to exclude others from disturbing the right
and the power to bring to action those who do it

According to Article 1021 of the Italian Civil Codine

right of use does not differ from the right of usit, but

for the extension of the right to the possibletélin a

sense that whoever holds the use over a produbtivg

¢+ Temporary
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can benefit from its fruits to the extent of hisroand his
family’s needs.

As far as the inhabit, Article 1022 of the Itali@ivil
Code defines it as the right to inhabiting a houitiein
the limit of his own and his family’s needs.

Easements
Servitu Prediali

¢+ Use something or part of another immovable thing
(i.e. right of way)
¢+ Transmissible automatically with the dominant land
or building

¢+ Legal and contractual

Please note that — according to Italian Law
Easements bear a 20 (twenty) year term Statu
Limitation. Under this point of view ltalian Lay
makes a distinction between “Positive Easeme
- which allow the owner of the dominant tenem
to make a direct use of the servient tenementato
the owner of the latter shall only refrain fro
disturbing such use - and “Negative Easement
consisting in the obligation not to do somethi
(i.e. not to build up, not to add a storey to

servient tenement. As far as the Positive Ease

the period provided by the Statute of Limitati
starts running from the ceasing of the use of
servient tenement, whilst, as far as the “Negal
Easements” it starts running on the occurring
any events violating the negative easeme
content (i.e. the owner of the servient tenem
build up a gazebo) and yet the owner of

dominant tenement does not complain

building etc.) binding upon the owner of tane

e of
v
nts”
ent
th
m
S’ -
ng
a

ent,
DN
the
tive
of
nt's
ent
he

Emphyteusis
(Long lease)
Enfiteusi

¢ Use

+  Enjoy (i.e., the power to rent, let, borrow, orrgai
whatever contractual benefit without losing thédartig
over the thing)

+  Transmissible by contract and succession

It is firstly to be remarked that Emphiteusis isloager

applied in now days legal practice. Considering its

wideness, the right of Emphiteusys is the mostlainn

the right of property and the reason of its obsalese

lays in the fact that - actually - the Emphiteulsgkler is

awarded the right to redeem the tenement by paying

consideration summing up to the amount of the dnnug

The main obligations binding
upon the Hemphyteusis holder
consist of the duty to make
improvements to the tenement a
to pay the relevant instalments.

Whereas not perpetual according to Article 958
the Italian Civil Code, Emphyteusis can not last
nd less than 20 years.

=

D
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instalments capitalisation, not being the groumdlliard
allowed to refuse his consent to the redemption.
Nevertheless, in case the long lease holder failed
paying two yearly instalments or in improving the
tenement, the ground landlord is entitled to goatort to
demand either the devolution of the tenement thee.
expiry of the right of Emphyteusis

Surface Right
(building right)

¢+ Use

+  Enjoy (i.e., the power to rent, let, borrow, orrgai
whatever contractual benefit without losing thdartig
over the thing)

¢+ Transmissible intervivos and mortis causa

The Building Right suspends the effects of the ¢ipie

of Accession (Accessione) - according to which any

¢

Legal and contractual

The Building Right bears a 20 (twenty) year term
Statute of Limitation. Whenever the constitution
the right is made for a fixed time, once elapsésl t

L . e : time the Building Right is extinguished and the
Superficie constructions existing on the soil belong to theemof owner of the soil acquires the ownership of the
the soil - so that the holder of the right is dedit(Article building insisting on it
952 of the Italian Civil Code) to build up o to imain a 9 goni.
construction over the soil belonging to a thirdtypaot
being the ownership of such construction acquisethé
owner of the soil.
Lease + use of an immovable thing ¢+ rent ¢+ Temporary
Locazione +  Transmissible with the landlord’s consent

Actually - according to Article
1572 of the Italian Civil Code -
the Lease is a contract whereb
one party undertakes to make
another party enjoy an
immovable thing (enjoyment of]
also movable things is generall
provided) for a given time and
against a given consideration.

<

Possession
When exercised on the
possessor’s behalf (different
from mere detention, where itg

exercised in the owners behalf]

¢ lus utendi
¢ lus fruendi
¢+ Transmissible

¢+ Separately considered is always temporary

Table 16 - Enjoyment rights in Italy
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6. Luxembourg

(Contribution of Andersen Legal Real Estate Group)

Right Powers Main Obligations Duration
¢ |us utendi ¢+ Legal limitations of the right:
Property ¢ lus fruendi : CP:L?I?;:;K 2??8‘:]:2”0“% ¢+ Perpetual and only exceptionally temporary (exosgtstrictly determined
Right ¢+ lus abutendi . bie ] gnts v related o the | by law)
¢ |us excludendi Pq_ ic interest, mainly related to the ius
edificandi
Usufructus : :3: ?rtjeenr?clii ¢+ Legal and contractual ¢+ Temporary
. ¢ lusutendi
Emphyteusis |, us fruendi : Ilfe%?l and contractual v Temporary
¢ |us abutendi
. ¢+ |us utendi
Surface Right| lus fruendi ¢+ Legal and contractual ¢+ Temporary
¢ |us abutendi
Lease + use of an immovable ¢ rent ¢+  Temporary

thing

Table 17 - Enjoyment rights in Luxembourg
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7. The Netherlands

(Contribution of Marieke Enneman & Leon Hoppenbreusy

Right Powers Main Obligations Duration
¢ lus utendi ¢+ Legal limitations of the right:
¢ lus fruendi * Property social function Perpetual and only exceptionally temporar
Property Right . ¢+ Collision of rights petL only pu y porary
¢ lus abutendi . blic i inlv related (exceptions strictly determined by law)
¢ lus excludendi Public interest, mainly related to
the ius edificandi
Usufructus * lus utendi
. ¢ lus fruendi
Vruchtgebruik ¢ The bare owner (‘boot eigenaar’)can give the ¢+ Legal and contractual Temporary
usufructuary the right to eat into his capital
Usus and
Habitatio ¢ lus utendi ¢+ Legal and contractual Temporary
Semvitutiones ¢ lus utendi ¢+ Legal and contractual Perpetual
Emphyteusis : :us ;Jtend(;_ ¢+ Legal and contractual T |
erfpacht us fruendi +  Rent emporary or perpetual
¢ lus abutendi
. ¢ |usutendi
Sgﬁ;;?rgclg?t ¢ lus fruendi ¢+ Legal and contractual Temporary or perpetual
P ¢ lus abutendi
Lease + use of an immovable thing ¢ rent Temporary
Possession : :32 ;thue;nd(;i Separately considered is always temporary

Table 18 - Enjoyment rights in The Netherlands
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8. Spain

(Contribution of Oscar de Santiago)

Right

Powers

Main Obligations

Duration

Property Right
Propriedad

¢  Use

¢+ Enjoy (i.e., the power to rent, let, borrow,
or gain whatever contractual benefit
without losing the right over the thing)

¢+  Power to transfer the right either by
contract or succession

¢+  Power to exclude others from disturbing
the right and the power to bring to action
those who do it

Legal limitations of the right
Property social function
Collision of rights
Public interest, mainly related to the
right to build
Limitations imposed either by the
transferor within the legal limits (i.e.,
prohibition of disposing of property),

* o o o

or by the owner, granting rights in rem Temporality can be imposed also by the transfer|

over the thing on behalf of any third
parties.

Prohibition of acts of emulation (“actos
de emulacién”): the owner cannot
perform any acts - whenever lawful -
aiming at no other purposes but to

harm or cause annoyance to any third

parties.

¢+ Perpetual and only exceptionally temporary
(exceptions strictly determined by law)

(i.e., property subject to condition subsequertbor,
aterm).

Usufruct
Usufructo

¢+ Use

+  Enjoy (i.e., the power to rent, let, borrow,
or gain whatever contractual benefit
without losing the right over the thing)

It also includes the right to benefit from the

relevant fruits, accessions, easements and ar

other profits inherent in the thing.

Usufruct can fall either on movable or

immovable things.

y

The main legal restriction to the right of
usufruct consists in the usufructuary’s
duty to respect the form and the substar

of the immovable thing he has the usufriict can not exceed his own life, or the life of thespaer

on, to the effect that he is obliged to
maintain the thing, respect its economic
destination and value, and refrain from
destroying it, unless law or the usufruct

deed allow the opposite.

¢+ Temporary
ceWhenever usufruct holder is an individual the rig

who dies the last, in case usufruct is constitoted
behalf of more than one person, whilst usufruct g
not last over 30 years as it is held by a legatyent

an
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¢+ Transmissible by contract Charges and duties are borne by both the
According to Spanish Law usufruct can be proprietor and the usufructuary. The
acquired either by contract, succession or by | former shall bear any expenses for
acquisitive prescription (in case of immovable| extraordinary maintenance and any
things, a prescription of 20 or 30 years). charges burdening directly the capital, the
¢+ Power to exclude others from disturbing | latter shall pay expenses for ordinary
the right and the power to bring to action| maintenance and any annual charges,
those who do it contributions and any charges burdening
the fruits.

¢ Use or inhabit an immovable thing

¢ Not transmissible

¢+ Power to exclude others from disturbing
the right and the power to bring to action
those who do it

According to Article 524 of the Spanish Civil

Use and inhabit Code, the right of use consists of the right to yse

Uso y habitacion a productive thing (whether movable or

immovable) receiving its fruits to the extent of

his own and his family’s needs.

And the inhabit right is defined as the right to

occupy the pieces of somebody else’s house

within the limit of his own and his family’'s

needs.

Charges and duties are borne, in principle,
by the owner, but by the right of use or
inhabit holder if he consumes all the fruits
of the thing or occupies the entire house. If

he only consumes part of the fruits of the¢ ¢  Temporary
thing or occupies part of the house, he
only have to contribute to charges and
duties if the remaining fruits and uses arg
not enough to cover them.

¢+ Use something or part of another
immovable thing (i.e. right of way)

¢+ Transmissible automatically with the
dominant land or building

Also entails the power to exclude others from

disturbing the right and the power to bring to

¢+ Perpetual

+  Legal and contractual Although the easements are in principle perpetua

Necessary works for the use and the doctrine and case law admits the possibility ¢
maintenance of the easement are bornegranting them for a certain period of time.

by the dominant owner. If they are Easements can be extinguished by non-use during a

— =

Easements . . several, or if the servient owner uses|in  term of 20 years that starts running from the
A action those who do it . . . .
Servidumbre - ; some way the easement, they will pay ceasing of the use of the servient tenement ir
According to Articles 530, 531 and 533 of the . " . ;
. L . . the works proportionally to the profit case of discontinuous easements, and from the
Spanish Civil Code, Spanish law singles out . . : - "
. . . that each one of them obtain from the day in which an act in opposition to the
four main categories of easements: - .
o . B i works. easement has taken place, in case of continuous

- “servidumbres reales” (real easements), that easements

consist of the encumbrance imposed on a land
(servient tenement) on behalf of another

241



ANNEX V

pertaining to a different owner (dominant
tenement).

- “servidumbres personales” (personal
easements), that consist of attribution to one or
more people or a community, any partial profi
that a tenement is susceptible to provide.

- “servidumbres positivas” (affirmative

easements), where the servient owner allows|the

dominant owner to do something in the servient
tenement.
- “servidumbres negativas” (negative

easements), where the servient owner stops the

dominant owner from doing something that it
would be allowed without the easement.
According to Spanish Law, continuous and
apparent easements can be acquired by
acquisitive prescription of 20 years.

Emphyteusis
(Long lease)
Enfiteusis

¢ Use

¢+ Enjoy (i.e., the power to rent, let, borrow,
or gain whatever contractual benefit
without losing the right over the thing)

¢+  Transmissible by contract and succession

Emphyteusis is an institution in disuse in the

current legal practise. One of the reasons of its

obsolescence lays in the fact that emphyteusis

holder may redeem the emphyteusis.

In case of purchase and sale or donation in

payment (“dacién en pago”) of the tenement,

ground landlord has first refusal and pre-

emption rights.

In case of onerous transmission of the tenement,

parties can agree a right of “laudemio”

(laudemium) on behalf of the ground landlord
money consideration that emphyteusis holder
have to pay to the ground landlord.

Contributions and taxes over the tenemé
are borne by the emphyteusis holder, wi
is also obliged to pay the relevant
instalments.

pnt
no

Although emphyteusis is in principle perpetual o
constituted for an indefinite time, the emphyteus
holder is allowed to redeem the emphyteusis by
paying the ground landlord a money consideratic

[

n,

not being the ground landlord allowed to refuse his

consent to the redemption. Notwithstanding, par
can agree that the redemption cannot take place
during the life of the emphyteusis holder or any
certain person, or during a term that does not
exceed 60 years.

In the event that the emphyteusis holder failed in
paying three yearly instalments or in fulfillingeth
agreed conditions, or that he seriously damaged
tenement, the ground landlord is entitled to claim
the refund of the tenement.

ies

the

Surface Right
(building right)

¢ Use
¢+ Enjoy (i.e., the power to rent, let, borrow,

¢+ Legal and contractual

Registration with the Land Registry is

According to Spanish Law surface right is

temporary and it only can be granted for a
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Superficie

Besides surface right, it is
regulated the right known 4gs ¢
“derecho de sobreelevacion”, that Surface Right, excluding the effects of the

consist of the right to raise one

more storeys of a building or to to which any constructions existing on the soi

carry out constructions under i

soil, acquiring the resultant right to either build or plant, or to maintain a

or gain whatever contractual benefit
without losing the right over the thing)
Transmissible intervivos and mortis caus
or principle of accession (“accesion”) - according

s belong to the owner of the soil — consist of the

A

required for the due constitution of surfage maximum term of 75 years — in case of surface

right.

— in case of surface right granted by a private
person.
Once elapsed this time, surface right is

ownership of the building existing on it, unless
otherwise stated.

right granted by any public corporation- or 99 ge

extinguished and the owner of the soil acquires {

constructions. construction or a plantation over the soil
belonging to a third party not being the
ownership of such construction acquired by the
owner of the soil.
Lease ¢ use of an immovable thing ¢+ rent ¢+ Temporary
Arrenda-miento ¢+ Transmissible with the landlord’s consen

According to Article 1543 of the
Spanish Civil Code - the lease i$
a contract whereby one party
undertakes to make another pairty
enjoy a thing (movable or
immovable) for a given time and
against a given price.

Possession
When exercised on the ¢ lus utendi
possessor’s behalf (different | ¢ lus fruendi ¢+ Separately considered is always temporary

from mere detention, whereit§ ¢  Transmissible

exercised in the owners behalf)

Table 19 - Enjoyment rights in Spain
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8. Sweden

(Contribution of Per Mansson)

Right Powers Main Obligations Duration
Use ¢+ Legal limitations of the right:
Enjoy (i.e., the power torent, let,| ¢  Property social function
borrow, or gain whatever ¢+ Collision of rights
contractual benefit without losing| ¢  Public interest, mainly related to the right tol@ui
) Property Right the right over the thing) The right to exclude others is limited by the ledgiht of access Perpetual
Aganderétt till fast egendom Power to transfer the right either | to private land, (Sw. “Allemansratt” (“Everymansight”))
by contract or succession which entitles anyone to walk on other person’prty and to
Power to exclude others from stay there temporarily, provided this behaviourdsdisruptive
disturbing the right and the power| and does not cause any damage. This right is golated by
to bring to action those who do it | any statutory provision.
Use
Enjoy (i.e., the power to rent, let,
borrow, or gain whatever Limitations in form of “everyman'’s right” (as deized above)
Usufruct contractual benefit without losing | appear.
Nyttjanderatt the right over the thing) Usufruct in form of a rented apartment is not fathnsferable. Temporary
Transmissible by contract Subletting has to be approved by the owner ofrtiraavable or
Power to exclude others from by the rent tribunal.
disturbing the right and the power|
to bring to action those who do it
Use or inhabit an immovable thin
Not transmissible (except through
Use and inhabit subletting as stated below) .
Legal and contractual Temporary

Anvandande och boende.

Power to exclude others from
disturbing the right and the power|
to bring to action those who do it

Easements

Use something or part of another

¢+ Legal and contractual

Perpetual, unless the dominant
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Servitut

immovable thing (i.e. right of way
¢+ Transmissible automatically with
the dominant land or building

Easements based on contracts are ngt

automatically transferred with the
dominant land. If the easement is

registered, is automatically transferred.

property is sold with contractual
easement not registered in the
property register and the easement
not reserved in the transfer
agreement.

Surface Right

¢ Use
+ Enjoy (i.e., the power to rent, let,
borrow, or gain whatever

(building right) contractual benefit without losing| ¢  Legal and contractual Temporary
Tomtratt the right over the thing)
¢+ Transmissible intervivos and
mortis causa
Lease + use of an immovable thing ¢ rent Temporary
Hyra ¢+  Transmissible with the landlord’s
consent, subletting of an apartment
could be accepted by the rent
tribunal if the landlord refuses his
consent.
Possession

When exercised on the
possessor’s behalf (differe
from mere detention, wher

its exercised in the owner
behalf)
Besittning

=3

¢ lusutendi
lus fruendi
Transmissible

. o

Separately considered is always
temporary

Table 20 - Enjoyment rights in Sweden
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9. UK (Engand and Wales)
(Contribution of Andrew Lewry)

Right Powers Main Obligations Duration
¢ Use
+  Enjoy (i.e., the power to rent, let, borrow, orrgai
whatever contractual benefit without losing thdatig
over the thing) s .
. . ¢+ Legal limitations of the right:
. ¢+ Power tp transfer the right either by contract or . Prgperty social function 9 ¢ Perpetual and only
Property R.'ght succession . . . ¢+ Collision of rights exceptionally temporary
Legal and equitable rights (s.1 Law of ¢  Power to exclude others from disturbing the rigit & | Public interest. mainlv related to the riahit (exceptions strict
Property Act 1925) the power to bring to action those who do it to build ' y 9 deterr?ﬂne db Iav%//)
¢+ s.1 Law of Property Act 1925 distinguishes two lega Y
estates (freehold and leasehold) and five legafésts
or charges (easements, rent charges, mortgages,
miscellaneous charges and rights of entry). Aleoth
proprietary rights in land are equitable only
Usufruct ¢+ Use ¢+  Types of trust: “Express Trust” — where
This concent is not recoanised under the* Enjoy (i.e., the power to rent, let, borrow, orrgai the owner of a legal title in land express|y
P 9 whatever contractual benefit without losing thdatig declares himself as a trustee of that title
law of England & Wales although the he thi f h . T
use of trusts is common (i.e. someone over the t !ng) or another - . emporary
other than the legal owner- o.f an estate Transmissible by contract “Implied Trust” — arising by operation of
gal owne ¢+ Power to exclude others from disturbing the rigid a| law. Two types of implied trust — resulting
holds the beneficial interest) h . . .
the power to bring to action those who do it trust and constructive trust
¢+ Use or inhabit an immovable thing — A licence
confers a personal permission to occupy, as opposed . u . "
to an estate in land conferred by a lease. Themaini ’ Tgfrﬁiss;mcf}) ngﬁie:);r)ernllecc?:geelégz rls:nrlial
Use and inhabit function of a licence is to suspend liability for Pe - L
r o ) oo without consideration) “contractual ¢+ Temporary
Licence” (in contrast to a lease) trespass. No proprietary right is created licence” (permission to be present on land
¢+ Not transmissible o
¢+  Power to exclude others from disturbing the rigid a under an express or implied contract
the power to bring to action those who do it
¢+ Use something or part of another immovable thing| ¢ Legal and contractual
Easements (i.e. right of way) — a positive or negative rigtituser ¢+ There must be a dominant tenement and a
“Easements” over the land of another servient tenement ¢+ Perpetual

Transmissible automatically with the dominant land

or building

The easement must “accommodate” the

dominant tenement
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The dominant and servient tenements
must be owned or occupied by different
persons

The easement must be capable of form|ng

the subject matter of a grant

Emphyteusis

(Long lease)

This term is not recognised under thg

law of England & Wales, however lon

leases are often granted over proper
(see “lease” below)

—F 72
<u

Surface Right

(building right)

This term is not recognised under the
law of England & Wales

Lease
“Term of years absolute” (s.1(1)(b) La
of Property Act 1925) otherwise known
as a “lease” or “tenancy”

=

use of an immovable thing for a determinate periog
Transmissible with the landlord’s consent by way @
assignment or sub-lease

=

Rent or other consideration

The parties to a lease must be legally
competent

A lease must have a fixed maximum
duration

The demised premises must be identifig
with certainty

A lease must confer a right of exclusive
possession

o

*

Temporary

Possession
When exercised on the possessor’s
behalf (different from mere detention
where its exercised in the owners
behalf)
“Licence” — see above under “Use and
inhabit”

lus utendi
lus fruendi
Transmissible

*

Separately considered
always temporary

Table 21 - Enjoyment rights in the UK
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Annex VI — Comparative tables
1. Property right

Right -
Country|

Property right
national designation

Contents

Austria

NA

NA

Belgium

Droit de propriété

It includes the powersise, enjoy (i.e., the power to rent, let, borromgain whatever contractual benefit without Igsihe right over
the thing), transfer the right either by contracsaccession, to exclude others from disturbingidi® and the power to bring to acti
those who do it and the power to destroy the thiiigere are limitations to the right: Legal limitais of the right: “pourvu qu’'on n'e
fasse pas...”, the collision of rights either betwego property rights or between property right atieer rights i.e. authorship; théori

jurisprudentielles de I'abus de droit et des trealde voisinage and the public interest, mainigteel to the right to build: regles de

I'urbanisme. The property right is perpetual anly @xceptionally temporary (exceptions strictlyatetined by law).

N
n
£S

Denmark

Ret fag

ejendom

over

tIncludes the power to use, enjoy, transfer thet figheither contract or succession and the poweixttude others from disturbing
and bring to action those who do it. The main kmins of the right are the property social fungtithe collision of rights and th
public interest. The property right is generallypegual.

—

[
e

Finland

NA

NA

France

Droit de propriété

Includes the power tq (fskoit d'user de la chose" or "usus") enjoy ¢itide percevoir les fruits " or "droit de jouir tlechose" o
"fructus"), transfer the right either by contracsoaccession ("droit de disposer de la chose" lmusas") and the power to exclude oth
from disturbing it and bring to action those whoidd@he main limitations of the right are the peofy social function, the collision @
rights, the public interest and the expropriatight: The property right is generally perpetual.usmal disturbance of possessior
defined by case law.

The power to transfer the right may be limited legistered encumbrances or subject to a pre-emgtibty requisition right, of
expropriation right. These limitations to the tf@n®f the rights must be limited in time.

ers
f
is

Germany

Eigentum

Includes the power to use, emjagsfer the right by either contract or successiot the power to exclude others from disturbin
and bring to action those who do it. The main lmins of the right are the property social functithe collision of rights and th
public interest.

According to Sec. 28 of the Federal Building A@®hdesbaugesetz’) communities have a statutorgimgtive right in all private reg
estate sales to be exercised in pursuance of ymbaning purposes. According to Sec. 906 Germail Ciade, emissions enactin
from neighbouring land have to be tolerated toekient that the use of the land is not substaptidfected. Substantial interferenc
have to be tolerated if they conform to local costand if the prevention would be unreasonably esien Ownership may b
restricted by expropriation against compensatigwair or in total if necessary for public welfageg. road construction.

The property right is generally perpetual and @xgeptionally temporary, strictly determined by law
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Greece

NA

NA

Ireland

NA

NA

Italy

Proprieta

Includes the power to use, enjmndfer the right by either contract or succesaiuth the power to exclude others from disturbin
and bring to action those who do it. The main lmins of the right are the property social functithe collision of rights and th
public interest. According to Article 833 (Divieth Atti di Emulazione) of the Italian Civil Codedtowner can not perform any act
whenever lawful - aiming at no other purposes buhdrm or cause annoyance to any third partiespfoperty right is generally
perpetual and only exceptionally temporary.

Luxembourg

NA

NA

Netherlands

NA

The property right is defined asrtest absolute right one may have with respechtasset. The owner may exclusively enjoy i
dispose of assets and acquire the proceeds of grewided that the use is not incompatible withrigats of others and the written a
unwritten laws. The property right may relate to agrartment or fraction of a building (appartemestist). The property right i
generally perpetual

Portugal

Propriedade

Includes the power to useyehjansfer the right by either contract or sust®sand the power to exclude others from distuylitir]
and bring to action those who do it. The main kmins of the right are the property social fungtithe collision of rights and th
public interest, especially related to the ius iedifdi. Property is perpetual and only exceptignédimporary (exceptions strictl
determined by law).

Spain

Propriedad

Includes the power to use, etjagsfer the right by either contract or successind the power to exclude others from disturbin
and bring to action those who do it. The main lmins of the right are the property social funatithe collision of rights and th
public interest, especially related to the iusiedifdi. There may be limitations imposed eithetthey transferor within the legal limit
(i.e., prohibition of disposing of property), or by owner granting rights in rem over the thingoehalf of any third parties and the
is a prohibition of acts of emulation (“actos deutawion”): the owner can not perform any acts - méwer lawful - aiming at no othg
purposes but to harm or cause annoyance to anypthities. Property may be perpetual or tempofiggnporality can be imposed al
by the transferor (i.e., property subject to cdodisubsequent or to a term).

Sweden

Aganderatt till fas
egendom

tIncludes the power to use, enjoy, transfer thet figheither contract or succession and the powexttude others from disturbing |i

and bring to action those who do it. The main kmins of the right are the property social fungtithe collision of rights and th

U ©Q

and
nd

D

public interest, especially related to the iusiedifdi. The right to exclude others is limited hg 1egal right of access to private land,

(Sw. “Allemansratt” (“Everyman’s right”)) which eities anyone to walk on other person’s property tmdtay there temporarily
provided this behaviour is not disruptive and dogiscause any damage. This right is not regulagesthly statutory provision.

UK

Freehold

s.1 Law of Property Act 1925 distindpais two legal estates (freehold and leaseholdjiamdegal interests or charges (easements,
charges, mortgages, miscellaneous charges and righeéntry). All other proprietary rights in landeaequitable only. Freehol
ownership equates to absolute ownership in thpbitides for the right to own, occupy and dispdsténe land and any buildings on tk

rent

ne

land.

Table 22 - The property right in the Member-states
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2. Usufructus

Right -
Country!

Usufructus

Contents

Austria

NA

NA

Belgium

Usufruit

It includes the powers of useogri.e., the power to rent, let, borrow, or gainatever contractual benefit without losing the tigh
over the thing), transfer and exclude others frastucbing the right and the power to bring to attibose who do it. Contractual
obligations may exist if usufruct finds its souimea contract. The legal obligations: a) beforartigkpossession of the thing, the
usufructuary must find some one who gives suretiyaninventory must be drawn up; b) during thetritie usufructuary must
pay the ordinary costs of the thing and maintaiflite usufruct is always temporary: For physicakpss, the right is for life
unless a peculiar time has been set (when thenasgtontractual); for legal persons (companieshe)right can be created for
maximum 30 years (619 civil code).

Denmark

Privatretlige servitutter

Use, enjoy (ithe power to rent, let, borrow, or gain whateventactual benefit without losing the right ovee tthing),
transmissible by contract, depending on the temdscanditions of the usufruct, and the power tdwede others from disturbing
the right and the power to bring to action thosewh it. It can be established by contract, byatesint or by prescription and |is
always temporary.

Finland

NA

NA

France

Usufruit

Use, enjoy (i.e., the power to réatt borrow, or gain whatever contractual benefthout losing the right over the thing). The
Usufruct is intuitus personae. It may be transtesebject to prior approval of the "nu propriétaifgrantor of the usufruct). It is
always Temporary: for natural persons: their etifiece and for corporate entities: 30 years maximum

Germany

NieRbrauch

Use, enjoy (i.e., the poweretd, rlet, borrow, or gain whatever contractual fieathout losing the right over the thing).
According to Sec. 1059 German Civil Code usufrsctat transferable. However, the right to exernisg be transferred to a third
party. It includes the power to exclude others frdisturbing the right and the power to bring toiactthose who do it. The
beneficiary is not allowed to alter the economicpase of the land or to transform existing building a substantial manner
unless agreed upon. According to Sec. 1041 to @&fman Civil Code the beneficiary is legally obtige maintain the condition
of the land, including the buildings, if any. Inngeal, the beneficiary has to undertake to induegotoperty or maintain insuran¢
obligations and/or pay insurance costs. The baagfitias to meet all public encumbrances as wellri@ate encumbrances, i.p.
interests on land charges or mortgages. The usufrderminated by the death of the beneficial peauand/or liquidation of a
legal entity (Sec. 1061 German Civil Code). Usufrexpires if it coincides with the ownership of tlaed (Sec. 1063 German
Civil Code).

Greece

NA

NA

Ireland

NA

NA

Italy

Usufrutto

Use, enjoy (i.e., the power to rdat, borrow, or gain whatever contractual bensiihout losing the right over the thing). It also
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includes the right to benefit from the relevanitfuTransmissible by contract, according to Italilaw can also be acquired by
acquisitive prescription. It includes the poweretelude others from disturbing the right and thevgroto bring to action those
who do it. The main legal restriction to the righitusufruct consists in the usufructuary’s dutydspect the economic destinatipn
of the immovable thing he has the usufruct on. Gésmrand duties are borne by either the proprietdrtbe usufructuary. The
former shall bear any expenses for extraordinarypteaance and any charges burdening the propkeyatter shall pay expenses
for ordinary maintenance and any charges burdethgncome. It is always temporary: Whenever aatito the usufruct is an
individual the right can not exceed his own lifdnilst usufruct can not last over 30 years asheisl by a legal entity.

Luxembourg

NA

NA

Netherlands

Vruchtgebruik

lus utendi, lus frueridie bare owner (“boot eigenaar”) can give the ustifirary the right to eat into his capital. It isvays
temporary.

Portugal

Usufruto

Use, enjoy (i.e., the power tt,réet, borrow, or gain whatever contractual bemvethout losing the right over the thing). It al$
includes the right to benefit from the relevanitéand the power to exclude others from disturlitrg right and the power to
bring to action those who do it. Transmissible bgtract, is always temporary.

Spain

Usufructo

Use, enjoy (i.e., the power td, rke, borrow, or gain whatever contractual benefthout losing the right over the thing. It also
includes the right to benefit from the relevanitfuaccessions, easements and any other prdfigsant in the thing. Usufruct can
fall either on movable or immovable things. Accoglto Spanish Law usufruct can be acquired eithierdmtract, succession or
by acquisitive prescription (in case of immovallimgs, a prescription of 20 or 30 years). Powenddude others from disturbin
the right and the power to bring to action thoseowdo it. The main legal restriction to the right ugufruct consists in th
usufructuary’s duty to respect the form and thestrnre of the immovable thing he has the usufroctmthe effect that he i
obliged to maintain the thing, respect its econodeistination and value, and refrain from destroytingnless law or the usufru
deed allow the opposite. Charges and duties amebuy either the proprietor and the usufructuahe Tormer shall bear an
expenses for extraordinary maintenance and ange$sdourdening directly the capital, the latter Isbay expenses for ordinar
maintenance and any annual charges, contributimhamy charges burdening the fruits. Whenever ustfrolder is an individua
the right can not exceed his own life, or the &ifehe person who dies the last, in case usufaucbnstituted on behalf of mo
than one person, whilst usufruct can not last 8@eyears as it is held by a legal entity.

SO D

< K<

(9]

Sweden

Nyttjanderatt

Use, enjoy (i.e., the poweettd, let, borrow, or gain whatever contractualddi without losing the right over the thing).aliso
includes the right to benefit from the relevanitfand the power to exclude others from disturlilrg right and the power t
bring to action those who do it. Limitations in forof “everyman’s right” (as described above) appémufruct in form of a
rented apartment is not fully transferable. Suinlgthas to be approved by the owner of the imm@vabby the rent tribunal. It is
always temporary.

(@]

UK

Inexistent. Most similar
institute: Trust

The Usufruct is concept is not recognised undetatveof England & Wales although the use of tristsommon (i.e. someorje
other than the legal owner of an estate holds¢neficial interest).

Table 23 - The Usufructus in the Member-states
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3. Usus and habitatio

Right — Usus and Habitatio Contents
Country!
Austria NA NA
Belgium Droits d'usage et It includes the powers to use or inhabit an imméahing but the droit d'usage may also be set amaeable thing. It is nat
d’habitation transmissible and it includes the power to exchidhers from disturbing the right and the powerriadto action those who dp
it. Its limitations and duration are the same asnotates mutandis, the usufruct.

Denmark Brugsret Use or inhabit an immovable thimgnsmissibility depends on the terms and conttiof the contract. Includes the power to
exclude others from disturbing the right and thevgroto bring to action those who do it. The rigt&siving from use and
inhabit are usually based on a contract and ariéetinto the terms and conditions of the contraeimporality depends of the
contract.

Finland NA NA

France Included in the Lease

regulation

Germany Dauernutzungsrechf Use or inhabit an immovable thing. Registered Ilgeasee defined in Sec. 31 to 42 of the Condominiurot |A

Dauerwohnrecht (“Wohnungseigentumsgesetz, WEG”). Such registeeadds have to be registered with Section Il ofLthved Register as
encumbrances and thus constitute rights in rermshngssible and inheritable (Sec. 33 Condomium Actludes the power tp
exclude others from disturbing the right and thevgmoto bring to action those who do it (Sec. 34ap@r Condominium Act)
According to Sec. 33 Condomium Act the Lessee bawdintain the condition of the premises and hasédet the costs df
maintenance and be considerate of the interestthef beneficiaries while exercising the right. Megyperpetual if agreed upon
(subject to Sec. 41 Condominium Act).

Greece NA NA

Ireland NA NA

Italy Uso e Abitazione Use or inhabit an immovathimg. Includes the power to exclude others frostulbing the right and the power to bring|to
action those who do it. Not transmissible. Accogdio Article 1021 of the Italian Civil Code, thaeyht of use does not differ
from the right of usufruct, but for the extensidtle right to the possible fruits, in a sense thlbever holds the use over a
productive thing can benefit from its fruits to thtent of his own and his family’s needs. As faitle inhabit, Article 1022 af
the ltalian Civil Code defines it as the right tdhabiting a house within the limit of his own and family’s needs. Always
temporary.

Luxembourg NA NA

Netherlands NA lus utendi. Legal and contractuamjborary

Portugal Uso e habitagdo Use or inhabit an immevéiihg. Includes the power to exclude others fdisturbing the right and the power to bring|to
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action those who do it. Not transmissible. Thetrighuse does not differ from the right of usufrumit for the extension of the
right to the possible fruits, in a sense that wieoéwlds the use over a productive thing can befmefn its fruits to the extent gf
his own and his family’s needs. Always temporary.

Spain Uso y habitacion According to Article 524tbé Spanish Civil Code, the right of use congidtthe right to use a productive thing (whether
movable or immovable) receiving its fruits to theemt of his own and his family’s needs. And thieaibit right is defined as the
right to occupy the pieces of somebody else’s heuten the limit of his own and his family’s needsharges and duties are
borne, in principle, by the owner, but by the rightise or inhabit holder if he consumes all thitgrof the thing or occupies the
entire house. If he only consumes part of the droit the thing or occupies part of the house, Hg bave to contribute tg
charges and duties if the remaining fruits and asesiot enough to cover them. Always temporary.

Sweden Anvandande oghUse or inhabit an immovable thing. Not transmissitaxcept through subletting). It includes the poteeexclude others from
boende disturbing the right and the power to bring to@ttihose who do it. Always temporary.
UK Licence A licence confers a personal permission to occapypposed to an estate in land conferred by a.l@as minimal function of

a licence is to suspend liability for trespass. Moprietary right is created. There are two typédicence: “bare licence’
(personal permission to enter someone else’s laidut consideration) and “contractual licence”r(pission to be present gn
land under an express or implied contract).

Table 24 - The Usus and Habitatio in the Membetesta
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4. Surface right

Right — Surface Right Contents
Country!

Austria NA NA

Belgium Droit de superficie It includes the powéuse and enjoy (i.e., the power to rent, let, darror gain whatever contractual benefit without
losing the right over the thing). It is transmissiintervivos and mortis causa. It is always teraparmaximum 50
years but it can be renewed (art. 4).

Denmark Building right Use, Enjoy (i.e., the powterrent, let, borrow, or gain whatever contractoahefit without losing the right over the
thing). Transmissible intervivos and mortis caiabject to public regulation and district plansmperary or perpetual

Finland NA NA

France Inexistent

Germany Erbbaurecht Use, Enjoy (i.e., the poweel, let, borrow, or gain whatever contractualdfigrwithout losing the right over the
thing). Transmissible intervivos and mortis caulae owner of a heritable building right demands ¢basent of the
owner of the land for the disposition and encumbeaof the right. Payment of a ground rent (“Erblyasiy by the
owner of the heritable building right if agreed ¢S8, 9a of the Heritable Building Right Ordinar{tErbbauRVQO”).
The ordinance provides in Sec. 1 for further camtral obligations which may be agreed upon andedtato the Land
Register to be effective towards legal successtesitable building rights may be granted for aneiffitite period of
time, whereas they are seldom granted for morernhraaty-nine years.

Greece NA NA

Ireland NA NA

Italy Superficie Use, enjoy (i.e., the power totrdet, borrow, or gain whatever contractual banefthout losing the right over the
thing), transmissible intervivos and mortis caldze Building Right suspends the effects of the ¢iple of Accession
(Accessione) - according to which any constructiexisting on the soil belong to the owner of thé sso that the
holder of the right is entitled (Article 952 of thalian Civil Code) to build up or to maintain artstruction over the soll
belonging to a third party not being the ownergifisuch construction acquired by the owner of tie $he Building
Right bears a 20 (twenty) year term Statute of tatiin. Whenever the constitution of the right iada for a fixed
time, once elapsed this time the Building Rightxéinguished and the owner of the soil acquiresothirership of the
building insisting on it.

Luxembourg NA NA

Netherlands Opstalrecht lus utendi, lus fruendi,dioutendi. Temporary or perpetual

Portugal Direito de superficie lus utendi, lus fidg lus abutendi. Temporary or perpetual
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Spain

Superficie

Use, Enjoy (i.e., the power tat,réet, borrow, or gain whatever contractual b&ngithout losing the right over th
thing), transmissible intervivos and mortis cauBae surface right excludes the effects of the jplacof accession
(“accesion”) - according to which any constructi@xssting on the soil belong to the owner of thié s@onsist of the
right to either build or plant, or to maintain anstruction or a plantation over the soil belongiog third party not
being the ownership of such construction acquingdhie owner of the soil. Registration with the LaRdgistry is
required for the due constitution of surface rigttcording to Spanish Law surface right is temppieard it only can be
granted for a maximum term of 75 years — in cassudfce right granted by any public corporation9® years — in
case of surface right granted by a private per@mete elapsed this time, surface right is extingadsind the owner gf
the soil acquires the ownership of the buildinggng on it, unless otherwise stated. Besides cairight, it is regulated
the right known as “derecho de sobreelevaciont, ¢basists of the right to raise one or more s®iya building or tg
carry out constructions under its soil, acquiring tesultant constructions.

D

Sweden

Tomtratt

Use, Enjoy (i.e., the power to,rkatf borrow, or gain whatever contractual benafthout losing the right over thg
thing), transmissible intervivos and mortis causa.

UK

Inexistent

Table 25 - The Surface right in the Member-states
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5. Servitutiones

Right - Servitutiones Contents
Country|

Austria NA NA

Belgium Servitudes Servitudes include the powersan immovable or part of it (i.e. right of way)s transmissible
automatically with the dominant land or buildingr@tudes are perpetual but a limit can be setdoyract.
The right comes to an end if not used during 30sy€206 Civil code). People may apply to the jutige
suppress an easement that has lost any utilityl§iglGivil Code added in 1983). Legal easements tlaeir
own rules.

Denmark Servitut Use something or part of anottmendvable thing. Transmissible automatically wite tominant land or
building. Danish law distinguishes between "positdasements” and "negative easements”. A positive
easement allows the holder of the easement to oskef an immovable thing or property whereas the
negative easement imposes an obligation on theravir® immovable thing or property to refrain from
certain acts. Negative easements can be deviateddy a public district plan.

Finland NA NA

France Servitudes Use something or part of anati@ovable thing. Transmissible automatically witle tdominant land or
building. Easements are attached to the land. @hegreated either by agreement (conventional eagsjn
or by virtue of law (planning easements). Both epes®s created by operation of law and recorded
conventional easements are transferable. Perpetual

Germany Dienstbarkeiten Use something or part ofrem immovable thing. Transmissible automaticalith the dominant land o

building. German Civil Law distinguishes betweestrieted personal easements (“personliche bescter
Dienstbarkeiten”) and easements in terms of Sek8 Berman Civil Code (“Grunddienstbarkeit”). Whes¢
the latter always entitles the owner of anothel peaperty, the restricted personal easement isgekain
favour of an individual person. Land may also barghd so that certain acts may not be done byatige
owner (i.e. a specific kind of building may nottglt or that rights deriving from the ownershiptire land
may not be exercised). According to Sec. 1092 Ger@iail Code restricteghersonaleasements are n

Ank
ba

256



ANNEX VI

transmissible. Even the right to exercise may motransferred to a third party unless being agrgmmh.
According to Sec. 1021 German Civil Code the hotafethe right has to be considerate of the intereg
the landowner while exercising the right. Furthéligations conform to the specific right and may
contractually agreed upon. Restricted personalneasis expire with death of the individual or at timee
agreed upon.

Greece

NA

NA

Ireland

NA

NA

Italy

Servitu Prediali

Use something or part of thieo immovable thing. Transmissible automaticalithwhe dominant land o
building. According to Italian Law - Easements baa0 (twenty) year term Statute of Limitation. &n
this point of view Italian Law makes a distinctibatween “Positive Easements” - which allow the avafe
the dominant tenement to make a direct use ofdheemnt tenement so that the owner of the lattell simly
refrain from disturbing such use - and “Negativesdéraents” -consisting in the obligation not to
something (i.e. not to build up, not to add a stdcea building etc.) binding upon the owner of Hegvient
tenement. As far as the Positive Easement, thegerovided by the Statute of Limitation startsming
from the ceasing of the use of the servient tengnvemist, as far as the “Negative Easements” attst
running on the occurring of any events violating tegative easement’s content (i.e. the owner @
servient tenement build up a gazebo) and yet threepof the dominant tenement does not complain.

[
be

=

do

f th

Luxembourg

NA

NA

Netherlands

NA

Use something or part of another avable thing. Transmissible automatically with theminant land or

building

Portugal

Servidao

Use something or part of anatherovable thing. Transmissible automatically witle dominant land o
building

-

Spain

Servidumbre

Use something or part of anatherovable thing. Transmissible automatically witle dominant land o
building. Also entails the power to exclude othieosn disturbing the right and the power to bringattion
those who do it. According to Articles 530, 531 &33 of the Spanish Civil Code, Spanish law singlés
four main categories of easements:

-

“servidumbres reales” (real easements), that comdithe encumbrance imposed on a land (ser

ient
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tenement) on behalf of another pertaining to adiffit owner (dominant tenement).

“servidumbres personales” (personal easements),ctivesist of attribution to one or more people ar a

community, any partial profit that a tenement iscaptible to provide.

“servidumbres positivas” (affirmative easementd)ere the servient owner allows the dominant owoer t

do something in the servient tenement.

“servidumbres negativas” (negative easements), evtier servient owner stops the dominant owner from

doing something that it would be allowed withow¢ #asement.

According to Spanish Law, continuous and apparas¢éments can be acquired by acquisitive presari
of 20 years.

Necessary works for the use and maintenance adabement are borne by the dominant owner. If the
several, or if the servient owner uses in some tlvayeasement, they will pay the works proportigntl
the profit that each one of them obtain from thekso

Dtio

y a

Although the easements are in principle perpetiha, doctrine and case law admits the possibility of

granting them for a certain period of time.
Easements can be extinguished by non-use duriegradf 20 years that starts running from the cegasin

the use of the servient tenement in case of disazanis easements, and from the day in which amnact

opposition to the easement has taken place, incfagmtinuous easements.

Sweden Servitut Use something or part of anothenawable thing. Easements based on contracts arautamatically
transferred with the dominant land. If the easenemégistered, it is automatically transferredrpeeual,
unless the dominant property is sold with contralcbasement not registered in the property registéithe
easement is not reserved in the transfer agreement.

UK Easements The Easements include the use of Bmmedr part of another immovable thing (i.e. rigiitway) — a

ositive or negative right of user over the landanbther. There must be a dominant tenement and/iarse

tenement, the easement must “accommodate” the domienement, the dominant and servient tenements

must be owned or occupied by different personsthaccasement must be capable of forming the su
matter of a grant. It is transmissible automatjcalith the dominant land or building.

bject

Table 26 - The Servitutiones in the Member-states
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6. Emphyteusis

Right — Emphyteusis Contents
Country!

Austria NA NA

Belgium Emphytéose It includes the use, enjoy, the power to rent, let, borrow, or gain whatesamtractual benefit without losing the right oviee t
thing and the power to construct and is transmiessi contract and succession. The obligation yoipéundamental. The
duration is minimum 27 years and maximum 99 years.

Denmark Inexistent

Finland NA NA

France Bail Use, enjoy (i.e., the power to rent, let, borrow,gain whatever contractual benefit without losthg right over the thing).

emphytéotique Transmissible by contract and succession. Createdrtue of a contractual relation. It must be stgied at the land registry.
Temporary: maximum of 99 years.

Germany Erbpacht Emphytheusis in terms of the GertBabpacht” was formerly defined as right to operan agricultural business on a leased
property. Besides the legal institution of “herfealbuilding right” (“Erbbaurecht”) German law cuntly does not provide fof
emphytheusis any more.

Greece NA NA

Ireland NA NA

Italy Enfiteusi It is firstly to be remarked thammBhiteusis is no longer applied in now days legatfice. Considering its wideness, the right of
Emphyteusis is the most similar to the right ofgandy and the reason of its obsolescence layseirfatt that - actually - the
Emphyteusis holder is awarded the right to reddemténement by paying a consideration summing updcamount of the
annual instalments capitalisation, not being tleugd landlord allowed to refuse his consent toréduemption. Nevertheless, jn
case the long lease holder failed in paying twalyeastalments or in improving the tenement, theumd landlord is entitled to
go to court to demand either the devolution oftémement - i.e. the expiry of the right of Emphgisu.

Luxembourg NA NA

Netherlands Erfpacht lus utendi, lus fruendi, lnstandi. Rent. May be temporary or perpetual.

Portugal Enfiteuse Use, enjoy (i.e., the powerduot,rlet, borrow, or gain whatever contractual fieméthout losing the right over the thing).
Transmissible by contract and succession. Perp@&lodbnger in use.

Spain Enfiteusis Use, enjoy (i.e., the power tat,réet, borrow, or gain whatever contractual begnefthout losing the right over the thing).
Transmissible by contract and succession. Emphgtéuan institution in disuse in the current legalctise. One of the reasons|of
its obsolescence lays in the fact that emphytdw@er may redeem the emphyteusis. In case of psecand sale or donation |in

payment (“dacion en pago”) of the tenement, grolamtlord has first refusal and pre-emption rights.case of onerou

)
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transmission of the tenement, parties can agrégha of “laudemio” (laudemium) on behalf of the gra landlord — money
consideration that emphyteusis holder have to palye ground landlord. Contributions and taxes dvertenement are borne by
the emphyteusis holder, who is also obliged to th@yrelevant instalments. Although emphyteusisiprinciple perpetual or
constituted for an indefinite time, the emphytedsitder is allowed to redeem the emphyteusis byngathe ground landlord
money consideration, not being the ground landidiaved to refuse his consent to the redemptiomwitlostanding, parties cal
agree that the redemption cannot take place dtimdjfe of the emphyteusis holder or any certarspn, or during a term that
does not exceed 60 years. In the event that théngeysis holder failed in paying three yearly imtnts or in fulfilling the
agreed conditions, or that he seriously damagetétiament, the ground landlord is entitled to cldimrefund of the tenement.

o

Sweden

Inexistent

UK

Inexistent as such
Some leasehold
(long leases) hav
similar nature and
effects

. A lease (or tenancy) is used when something lessahsolute ownership is intended. It provideddhseholder or tenant with the
sexclusive right to use, occupy or take the prdfiten land or the whole or part of a building on &etns. There is no limit on th
b length of a lease, which may be for a fixed ternbymay of a periodic tenancy or even for an indiinl’s lifetime. A lease will
usually be granted for a premium (a capital sunfpoa periodic rent (monthly, quarterly or anye@tiperiod) or a combination ¢
both."Long" leases usually last for at least 50 yeara abminal rent containing only limited restrictioand obligations on th
tenant. In many cases the tenant under a long Veisdfectively be in the same position as ibivned the freehold interest in the
land. Usually a lump sum or "premium" is paid & tlutset. T

[¢)

D =

Table 27 - The Emphyteusis in the Member-states
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7. The lease
Right - Lease Contents
Country!

Austria NA NA

Belgium Bail It includes the power to use an immovable thingiforable) and is transmissible with the landloafissent.

Denmark Leje Use of an immovable thing, transmissible with #redlord’s consent. Sublease can be made of ugftoftthe rooms of the lease or the lease in whole
for up to 2 years under certain circumstances,Ddrash Lease Act §8 69-72. Perpetual unless tise leantract is for a limited period of time

Finland NA NA

France Bail Use of an immovable thing, transmissible with gredlord’s consent. Created by virtue of contractelationship. Lease law contains many restrictions
(mainly directed toward protecting tenants). Ther distinction between residential leases, mainbject to a 1989 law, and commercial leasesesupj
to a 1953 decree on commercial leases, which wastig incorporated into the Commercial Code. Terapo
- inhabitation: minimum of 3 years for leases gedrty individuals, and 6 years for leases granyerbliporate entities,

- commercial: minimum of 9 years, with a break skaat every 3-year period.

Germany Use of an immovable thing, transmissible with thedlord’s consent. Besides the rental payment atiig the parties may constitute further main
obligations, i.e. the lessee’s obligation to redaimthe rented property. Although the lessee imagretically lease property for longer than thyars
under a short term lease Sec. 567 German Civil Poolddes that either party may terminate the ledi® that period, subject only to the statutory
notice requirements.

Greece NA NA

Ireland NA NA

Italy Locazione Use of an immovable thing, transmissible with taedlord’s consent. Actually - according to ArtidlB72 of the Italian Civil Code - the Lease is a
contract whereby one party undertakes to make anptirty enjoy an immovable thing (enjoyment obaisovable things is generally provided) for a
given time and against a given consideration.

Luxembourg NA NA

Netherlands NA Use of an immovable thing, transmissible with #redlord’s consent.

Portugal Arrendamentg Use of an immovable thing, transmissible with #madlord’s consent.

Spain Arrendamient According to Article 1543 of the Spanish Civil Codthe lease is a contract whereby one party ualdestto make another party enjoy a thing (movable
or immovable) for a given time and against a gipace

Sweden Hyra Use of an immovable thing, transmissible with tedlord’s consent. Subletting of an apartment cbeldccepted by the rent tribunal if the landlord
refuses his consent.

UK Lease The “lease” or “tenancy”, term of years absoluté (4)(b) Law of Property Act 1925), implies thght of exclusive possession for a determinate gerio
in exchange for rent or other consideration. Theised premises must be identified with certairitg, parties to a lease must be legally competent and

the lease is transmissible with the landlord’s eohby way of assignment or sub-lease.

Table 28 - The Lease in the Member-states
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Annex VII — Answers to the questionnaires Conveyarge

1. Belgium

Phase Yes No Optional

Precontract (preliminary xxx (“compromis”)

agreement)

Precontract (preliminary Y The precontract can not be registered at |tfi&e precontract can be registered

agreement) subject
the register?

@]

“Conservation des hypothéques”

publicity,
towards third parties)

(immoval
permitting the act to have effg

blat the “bureau de
ctenregistrement” (tax formality)

Formal contract (notar
act)

Necessary in order to have effect towards tk
parties, when real right and when immova
(property, usufruct, use and habitation, easem
emphyteusis, surface right)

nird
ble
ent,

If one party does not want to sign, the other party
may ask a judgment which value will be the same as
the notary act
Informal contract| only possible when leasing (personal right) XXX
(without notary
intervention)
Land register Yes : Registre de la Conservatiorhgipsthéques
Art 1% loi hypothécaire
Otherwise, the act is valid but cannot have angceff

regarding third parties

Table 29 - Conveyance in Belgium
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2. Denmark

Phase

Yes

No

Optional

Precontract (preliminary agreement)

Optional, but usually a purchase agreeme
is concluded.

Precontract (preliminary agreement) subjec
the register?

to

Formal contract (notary act)

A deed of ownershifilésl for registration of the title.

Informal contract (without notary interventior

)

Land register

Upon registration, the title is régisd in the land register which
open to the public.

is

Table 30 - Conveyance in Denmark
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>

3. France

Phase Yes No Optional

Precontract (preliminary X

agreement) but market practice is to sig
a precontract.

Precontract (preliminary A unilateral promise to sell has to be recorded. If A bilateral promise to sell need not be recorded | Bilateral precontracts mal

agreement) subject to th
register?

ds not, this preliminary agreement is void.

unless the parties have agreed to it or if the
agreement contains a substitution clause.

be recorded at the Lan
Registry.

o<

Formal contract (notary act

Deed of sale is sulifea formal contract.

Informal contract (without
notary intervention)

Not subject to recording.

Land registry

For recording the conveyance of ampovable

thing, any mortgage, or any restriction of property

rights (such as easements).

Table 31 - Conveyance in France
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4. Germany

Phase Yes No | Optional

Precontract  (preliminary -- - | X

agreement)

Precontract  (preliminary Not the pre-contract itself but parts thereof maystbject to the entry into the Land Registetifithe parties agree to X |-

agreement) subject to thesecure the intended acquisition by entering aipyiootice (“Vormerkung”) into the Land Register.

register?

Formal contract (notary act) Conveyances (and ynedlteal property transactions) must be recofwed notary. Wherever an application for entry | -- | X
into the Land Register is concerned, notary cedifon is required according to Sec. 29 of the LRadister Act
(“Grundbuchordnung”).

Informal contract (without -- X |-

notary intervention)

Land register

X

“Grundbuch” The Land Register clearly shows all legal relatigps and all relating changes. However, since icedaanges such ds

succession may take place without being subjedhé¢oentry into the register it can be still considieas reliable

Furthermore, Sec. 892 German Civil Code stateletia presumption that the Land Register is correct

Table 32 - Conveyance in Germany

5. ltaly
Phase Yes No | Optional
Precontract Under Italian Law precontracts are optional byrdedn, though - particularly
(preliminary with reference to immovable things and rights ualty pre-contracts always
agreement) apply.
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Precontract
(preliminary
agreement) subjed

to the register?

It is to be remarked that - according to Articl&12f the Italian Civil Code -
pre-contracts are void unless made in the samegdoorided by Law for the
validity of the relevant definitive contract, i-eas better hereinafter specifieg

t — the written form. For the purpose to make it fypknown to any third
parties pre-contracts can be posted in the LanisiRedt is however provided
(Article 264%is, fourth Paragraph of the Italian Civil Code) tiiwt effect of
the posting of any pre-contracts in the Land Registpires whenever -
elapsed one year from the date scheduled by thiegfor the execution of th
relevant definitive contract and, in any case, sdphree (3) years from the
date of the aforementioned posting - the relevafibitive contract or any
other deed however giving execution to the prowsicontained in the pre-
contract is not posted in the Land Register. Adogrtb Article 264Bbis, first
Paragraph, of the Italian Civil Code, - even thosgbject to any conditions 0|
relevant to building to be constructed or undeistamction should they result
from a notary act or a private deed with authesitioature or judicially
assessed - pre-contacts are subject to the registerever providing the
execution of any of the following contracts:

D

1. Contracts transferring the property right omemiovable things. 2.
Contracts constituting, transferring or modifyirigtife right of usufruct over
immovable things, (i) the right of building lea@é the right of either the
Landlord or of the emphyteusis holder. 3. @ats constituting the
ownership in common of the aforementioned rights. 4. Contracts
constituting or modifying (i) the easements (i tight of use over immovablg
things (iii) the right of occupancy.

Formal contract
(notary act)

For the purposes of their validity - and under gignof voidness - Italiar]
Law provides the only requirement of the writtemfo Hence, it is necessa
to draw down in writing - no matter however in tfoem of notary act o
private deed indiscriminately - (i) any contractansferring the right o
property and, generally, any other real rights auerimmovable things, (ii
any contracts however constituting, modifying otirguishing whichever
real right over an immovable thing, and finallyi)(iease contracts lastin
more than nine years.

The form of notary act or of authenticated privdéd is however require|

for the purposes of posting the aforementionedreots in the Land Registef.

o

r
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Informal  contract

(without

intervention)

notary

See previous item “Formal Contracts” in this télat

Land register

The posting of the contracts in the Land Regsteves the purpose to make i
publicly known to any third parties. , As a writteontract is perfectly valid an
binding upon the parties, the posting makes ttferdifice insofar as -should a
dispute on the actual and lawful title to the rigir an immovable thing rise
between one or more people - the settlement shalebnitively in favour of
the first one who posted the contract. Accordingricles 2643, 2645 and
2653 of the Italian Civil Code shall be made publdiling in the Land
Register (i) Contracts transferring the right aferty over an immovable gog
or otherwise (i) constituting, transferring, magdiify or extinguishing any Rea
Security Rights over an immovable good, (jii) leasatracts lasting more thal
nine years and (iv) partnership or incorporationt@cts whereby an
immovable thing is contributed upon an open-endexer nine (9) year
enjoyment, (v) unilateral acts — such as the stt¢iwf redemption relevant to
a sale with right of redemption - producing the safiects and (vi) judgments
and any other judicial proceedings suitable to peedsuch effects.

t

6. The Netherlands

Table 33 - Conveyance in Italy

Phase

Yes

No

Optional

Precontract (preliminary agreement)
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Precontract (preliminary agreemet

subject to the register?

nt)

Formal contract (notary act)

Informal contract (without

intervention)

notar

Land register

Table 34 - Conveyance in The Netherlands
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7. Portugal

Phase

Yes

No

Optional

Precontract (preliminary agreement)

X

Precontract (preliminary agreement) subject ta¢igister?

Formal contract (notary act)

Informal contract (without notary intervention)

Land register

Table 35 - Conveyance in Portugal
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8. Spain

Phase

Yes

No

Optional

Precontract (preliminary
agreement)

Under Spanish Law precontracts are optional biniief,
though - particularly with reference to immovabiags and
rights — actually precontracts are usual.

Precontract  (preliminary
agreement) subject to th

register?

eform provided by Law for the validity of the
relevant definitive contract (i.e., the written
form). The only precontract that can be
registered with the Land Register is the Opti
Right Agreement (section 14 Reglamento

Hipotecario). All other precontracts cannot b

the parties, therefore with no access to the
Land Register.

registered as they entail personal rights amq

Pre-contracts are void unless made in the same

Formal contract (notary ac

According to Article 1280 of the Spanish Civil Gndit is
necessary to draw down in the form of notary aa
following contracts: i) any contracts constitutimiggnsferring,
modifying or extinguishing whichever right rem over an
immovable thing; ii) lease contracts over immovatiiangs
lasting more than 6 years, whenever they must htird
parties.

On the other hand, it is necessary to draw dowwriting —
no matter however in the form of notary act or atévdeed
indiscriminately — any contract in which the comsation of
any of the parties exceed of Pesetas 1,500 (9,02 €)

The form of notary act or of authenticated privaeed is
however required for the purposes of posting
aforementioned contracts in the Land Register.

the
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Informal contract (without

notary intervention)

See previous item “Formal Contracts” in this télat

Land register

According to Articles 1278 and 1279 of Spanishil@ode,
contracts are compulsory, whatever their formhéfyt fulfil all
the essential requirements for their validity. Htten form or
any special form is legally demanded, the partiag demand
the fulfilment of such a form, but the absencehaf form does
not affect the validity of the contract.The postofghe
contracts in the Land Register serves the purmosake it
publicly known to any third parties, granting agpity or
preference right to the person who first post thetract.
According to Article 2 of the Spanish Mortgage Abe
following contracts can be registered with the L&edister: (i)
titles transferring or declaring the property ogarimmovable
thing (ii) titles constituting, acknowledging, tisfarring,
modifying or extinguishing any rights remover an
immovable thing, (iii) acts or contracts adjudingtimmovable
things or rightsn rem (iv) court judgments declaring legal
disability for managing, absence, decease, orwaynent
modifying the individuals’ capacity of exerciseitights in
relation to the free use of theirs goods, (v) leasdracts over
immovable things, sublease, assignments and amggation
of such rights (vi) title of acquisition of goodsin the state,
civil or ecclesiastical corporations.

Table 36 - Conveyance in Spain
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9. Sweden

Phase Yes No Optional

Precontract (preliminary agreement) Optional,legally binding.
Precontract  (preliminary  agreement) No.

subject to the register?

Formal contract (notary act) No.

Infformal  contract  (without  notar
intervention)

y There are specific formal criteria or
the contract, i.e. it has to be in

writing

Land register

Yes.

Table 37 - Conveyance in Sweden
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10. UK — England and Wales

Phase Yes No Optional
Precontract (preliminary agreement) At the preqamttstage the seller will normally prepare a pretiact package
(including the draft contract) for the buyer. Theyer will then make a number of pre
contract searches and enquiries, investigateatiieapprove the draft contract
Precontract  (preliminary  agreement) No
subject to the register?
Formal contract (notary act) Once the draft confisaapproved, contracts are exchanged. At thistpoeither
party can withdraw from the process without bembrieach of contract. The buyer
then prepares the purchase deed which the seflen\ags and the transfer is
completed. Any transfer of an interest in land nfagstmade in writing and must be
signed as a deed
Informal  contract  (without  notary No
intervention)

Land register

It is compulsory to register all sfams of freehold land and leases for a term of 2te
years at HM Land Registry. Where the land has dyrbéaen registered an applicatior

must be made to change the register

Table 38 - Conveyance UK (England and Wales)

273




ANNEX VIII

Annex VIII. EC]J Case law about the principle of the non-

discrimination in relation with the residential aspects of the

EC freedoms

- (C-28/00, Kauer [2002] ECR, available at http://awgu.int;

- C-255/99, Humer [2002] ECR, available at http:f@w@u.int;

- C-268/99, Jany and Others [2001] ECR, availabletpt//curia.eu.int;

- C-189/00, Ruhr [2001] ECR, available at http://awgu.int;

- C-50/98 & C-49/98, Finalarte [2001] ECR, availahaténttp://curia.eu.int;
- C-212/00, Stallone [2001] ECR, available at httpria.eu.int;

- C-180/99 & C-95/99, Khalil [2001] ECR, availablehdtp://curia.eu.int;

- C-235/99, Kondova [2001] ECR, available at httpii@.eu.int;

- C-257/99, Barkoci and Malik [2001] ECR, availabténtip://curia.eu.int;
- C-63/99, Gloszczuk [2001] ECR, available at httpria.eu.int;

- (C-184/99, Grzelczyk [2001] ECR, available at hitpiia.eu.int;

- C-43/99, Leclere and Deaconescu [2001] ECR, avaiktthttp://curia.eu.int;
- C-263/99, Commission v Italy [2001] ECR, availabtenttp://curia.eu.int;
- C-389/99, Rundgren [2001] ECR, available at httpria.eu.int;

- C-33/99, Fahmi and Esmoris Cerdeiro-Pinedo Ama@0IP ECR, available at
http://curia.eu.int;

- (C-85/99, Offermanns [2001] ECR, available at hitpria.eu.int;

- C-397/98, Metallgesellschaft and Others [2001] ECRyailable at
http://curia.eu.int;

- C-162/99, Commission v Italy [2001] ECR, availastéttp://curia.eu.int;
- C-411/98, Ferlini [2000] ECR, available at httpafia.eu.int;
- C-124/99, Borawitz [2000] ECR, available at httpufia.eu.int;
- C-73/99, Movrin [2000] ECR, available at http://eueu.int;
- C-281/98, Angonese [2000] ECR, available at htpria.eu.int;
- (C-35/98, Verkooijen [2000] ECR, available at httpufia.eu.int;
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C-87/99, Zurstrassen [2000] ECR, available at Atiyria.eu.int;
C-356/98, Kaba [2000] ECR, available at http://awai.int;

C-169/98, Commission v France [2000] ECR, availablettp://curia.eu.int;
C-34/98, Commission v France [2000] ECR, availablettp://curia.eu.int;
C-369/96, Arblade [1999] ECR, available at httia.eu.int;

C-391/97, Gschwind [1999] ECR, available at httpria.eu.int;
C-430/97, Johannes [1999] ECR, available at httyid.eu.int;

C-337/97, Meeusen [1999] ECR, available at httpridceu.int;

C-302/97, Konle [1999] ECR, available at http:/fateu.int;

C-262/96, Surdl [1999] ECR, available at http:/fawu.int;

C-224/97, Ciola [1999] ECR, available at http:/ialeu.int;

C-416/96, Eddline El-Yassini [1999] ECR, availaatéttp://curia.eu.int;
C-18/95, Terhoeve [1999] ECR, available at httprikceu.int;

C-274/96, Bickel [1998] ECR, available at http:flaLeu.int;

C-210/97, Akman [1998] ECR, available at http:/fawau.int;

C-114/97, Commission v Spain [1998] ECR, availablbttp://curia.eu.int;
C-185/96, Commission v Greece [1998] ECR, availablettp://curia.eu.int;
C-118/97 & C-9/97, Jokela [1998] ECR available tip:Acuria.eu.int;
C-127/97, Burstein [1998] ECR available at httpuia.eu.int;

C-35/97, Commission v France [1998] ECR availablettp://curia.eu.int;
C-171/96, Pereira Roque [1998] ECR available gtMturia.eu.int;

C-264/96, Imperial Chemical Industries [1998] ECRvaimble at
http://curia.eu.int.
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